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Call  to  order  and  roll  call. 
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Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 


in.  Consideration  of  Ethics  Complaint  No.  01-100115,  alleging  that  the  Library 

Commission,  through  its  representative  Secretary  Sue  Blackman,  violated  Sunshine 
Ordinance  sections  67.15(a)  and  67.34  by  failing  to  allow  public  comment  at  a 
Library  Commission  meeting,  and  section  67.12(e)  by  failing  to  send  a 
knowledgeable  representative  to  Task  Force  hearings.  The  Commission  will 
deliberate  regarding  staffs  recommendations  related  to  the  complaint.  A  staff 
report  will  be  available  at  the  Commission's  office  and  on  its  website.  (Discussion 
and  possible  action.) 


IV.  Consideration  of  possible  response  to  the  2010-2011  Civil  Grand  Jury  report.  "San 

Francisco  Ethics  Commission:  the  Sleeping  Watch  Dog."  The  Commission's 
response  to  the  Civil  Grand  Jury's  findings  and  recommendations  is  due  within  60 
days  of  the  issuance  of  the  report,  which  occurred  on  June  20,  2011.  (Discussion 
and  possible  action.) 


V.  Closed  session.  (Discussion  and  possible  action.) 


a.        Closed  session  held  pursuant  to  Charter  section  C3. 699-13,  Brown  Act 
section  54956.9(c)  and  Sunshine  Ordinance  section  67.10(d)  to  discuss  anticipated 
litigation  as  plaintiff. 

Conference  with  Legal  Counsel:  Anticipated  litigation  as  plaintiff 


Number  of  possible  cases:  1 


b.  Closed  session  held  pursuant  to  Brown  Act  section  54956.9(b)  and  Sunshine 
Ordinance  section  67.10(d)  to  discuss  anticipated  litigation  as  defendant  in  light  of 
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Ari/ona  Free  F.nterprLsc  Club's  Freedom  PAC  et  al.  v.  Bennett,  U.S.  Supreme  Court 
Case  No.  10-238. 

( Onforence  with  Le«al  Counsel:  .Anticipated  litigation  as  defendant 

Number  of  possible  cases:  1 

\  I.  Discussion  and  vote  regarding  closed  session  action  and  deliberations.  (Discussion 

and  possible  action.) 

a.  Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine 
Ordinance  section  67.12  on  w  hether  to  disclose  any  action  taken  or  discussions  held 
in  closed  session  regarding  anticipated  litigation  as  plaintiff. 

Motion:  The  Charter  provides  that  deliberations  regarding  complaints  are 
confidential.  Pursuant  to  section  C3. 699-13,  the  Ethics  Commission  finds  that  it  is 
in  the  best  interests  of  the  public  (not)  to  disclose  its  closed  session  deliberations  re: 
anticipated  litigation. 

b.  Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine 
Ordinance  section  67.12  on  whether  to  disclose  any  action  taken  or  discussions  held 
in  closed  session  regarding  anticipated  litigation  as  defendant. 

Motion:  To  preserve  the  attorney  client  privilege,  the  Ethics  Commission  finds  that 
it  is  in  the  best  interests  of  the  public  (not)  to  disclose  its  closed  session  deliberations 
re:  anticipated  litigation.  ^ 

VTI.  Consideration  of  possible  amendments  to  the  Campaign  Finance  Reform  Ordinance 

(CFRO),  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  1.100 
et  seq.  On  June  27,  2011,  the  U.S.  Supreme  Court  issued  a  decision  finding  that 
Arizona's  matching  funds  scheme  burdens  political  speech.  At  this  meeting,  the 
Commission  will  consider  whether  it  should  amend  the  CERO  and,  if  so,  possible 
amendments  to  the  CFRO  relating  to  the  City's  partial  public  financing  program, 
including  but  not  limited  to  placing  a  cap  on  the  amount  of  public  funds  that  may  be 
disbursed  to  each  certified  candidate.  A  staff  report  will  be  available  at  the 
Commission  office  and  on  its  website.  (Discussion  and  possible  action.) 

Mil.  Minutes  of  the  Commission's  regular  meeting  of  June  13,  2011  and  special  meeting 

of  June  28,  201 1.  (Discussion  and  possible  action.) 

1  \.  Fxecutive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  w  ritten  report,  which  is  available 
at  the  C  ommission  office  and  on  its  website,  covers  the  budget,  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potenlialK  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 
(Discussion.) 
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X. 


Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 
and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 


XI. 


Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 


xn. 


Adjournment. 


Know  Your  Rights  Under  the  Sunshine  Ordinance 


Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public  Commissions,  hoards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  thai  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Chris  Rustom  by  mail  to  Administrator,  Sunshine  Ordinance 
Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  -"24:  by  fax  at  415 
554  7854;  or  by  email  at  sotKwsfsov.ors-  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can  request  a  copy 
from  Mr.  Rustom  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http.VAvww.sfsov.  ors/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
pacliet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 

This  location  is  wheelchair  accessible.  In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  se^^ere  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  [SF  Campaign  &  Governmental  Conduct  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  Avenue,  Suite  220.  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  www.sfsov.ors/ethics 


S:\AGEyDA\2011\ 7.11.11.doc 
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To: 

From: 

Re: 


July  6,  2011 

Members,  Ethics  Commission 

John  St.  Croix,  Executive  Director 

By:      Richard  Mo,  Chief  Enforcement  Officer 

Garrett  Chatfield,  Legal  AnalystTnvestigator 

Complaint  Disposition 


Introduction 


The  Ethics  Commission  has  calendared  the  following  case  for  discussion  at  its  July  1 1 . 
201 1  meeting.  This  case  was  originally  calendared  for  the  Special  Meeting  of  the  San 
Francisco  Ethics  Commission  on  October  18,  2010.  This  matter  was  postponed  due  to 
several  requested  continuances  by  both  the  complainant  and  respondent. 

1.        Complaint  No.  01-100115,  was  referred  to  the  Ethics  Commission  by  the 
Sunshine  Ordinance  Task  Force  ("Task  Force")  on  January  15,  2010.  The  referral 
stated  that  the  Library  Commission,  through  its  representative,  Secretary  Sue  Blackman. 
violated  Sunshine  Ordinance  sections  67.15(a)  and  67.34  for  willful  failure  to  allow 
public  comment  at  a  Library  Commission  meeting,  and  section  67.21(e)  for  failure  to 
send  a  knowledgeable  representative  to  Task  Force  hearings. 


Background 


On  June  4,  2009,  Sue  Cauthen  ("Complainant")  attended  a  regularly  scheduled  Library- 
Commission  meeting.  During  general  public  comment,  she  was  denied  the  opportunity- 
to  speak  by  the  Library  Commission  President,  Jewelle  Gomez.  On  June  23,  2009,  Ms. 
Cauthen  filed  a  complaint  with  the  Task  Force  against  the  Library-  Commission  for  its 
refusal  to  allow  public  comment.  Ms.  Cauthen  is  a  member  of  the  Task  Force,  but 
recused  herself  from  all  Task  Force  proceedings  concerning  this  matter. 


On  July  28,  2009,  Ms.  Cauthen  appeared  before  the  Task  Force  to  present  her  claim. 
No  representative  from  the  Library  Commission  attended.  On  August  13,  2009,  the 
Task  Force  issued  an  Order  of  Determination,  ordering  the  Library  Commission  to 
appear  before  the  Education,  Outreach  and  Training  Committee  of  the  Task  Force  on 
September  10,  2009.  No  representative  for  the  agency  appeared  at  that  meeting. 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  941 02-6053  •  Phone  (415)  252-3 100«  Fax  (415)  252-3 II 2 
E-Mail  Address:  ethics.commission@sfgov.org  Website:  http:.' 'www.sfethics.org 


The  niaikT  was  ihcn  seni  \o  the  Task  l-orcc"s  Compliance  and  Amendments  Committee  on 
October  1  T  Zoo^l  No  reprcseniaii\ e  Irom  the  Library-  Commission  appeared  at  that  meeting. 

On  December  1 .  2i  n ai  a  special  meeting,  the  Task  Force  referred  the  matter  to  the  Ethics 
Commission,  finding  ihe  1  ibrar\  Commission,  through  its  representative.  Secretary  Sue 
Blackmail,  m  \iojaiion  ol' Sunshine  Ordinance  sections  67T5(a)  and  67.34  for  willful  failure  to 
allow  public  comment  at  a  1  ibrar\  Commission  meeting,  and  section  67.21(e)  for  failure  to  send 
a  know  ledgeable  representative  to  Task  Force  hearings.  Ms.  Blackman  attended  that  meeting. 

Staff  interviewed  .Ms.  Cauthen.  .Ms.  Blackman,  and  Ms.  Gomez.  In  addition,  staff  reviewed  all 
materials  sent  from  the  Task  Force,  including  a  DVD  of  the  June  4,  2009,  meeting. 

Applicable  Law 

Sunshine  Ordinance  section  67.15(a)  states,  in  relevant  part: 

"Every  agenda  for  regular  meetings  shall  provide  an  opportunity  for  members  of  the 
public  to  directly  address  a  policy  body  on  items  of  interest  to  the  public  that  are  within 
policy  body's  subject  matter  jurisdiction  .  .  ." 

Sunshine  Ordinance  section  67.15(c)  states: 

"A  policy  body  may  adopt  reasonable  regulations  to  ensure  that  the  intent  of  subdivisions 
(a)  and  (b)  are  carried  out.  including,  but  not  limited  to.  regulations  limiting  the  amount 
of  time  allocated  for  public  testimony  on  particular  issues  and  for  each  individual 
speaker.  Each  policy  body  shall  adopt  a  rule  providing  that  each  person  wishing  to  speak 
on  an  item  before  the  body  at  a  regular  or  special  meeting  shall  be  permitted  to  be  heard 
once  for  up  to  three  minutes.  Time  limits  shall  be  applied  uniformly  to  members  of  the 
public  wishing  to  testify." 

Library  Commission  By-Laws,  Article  VIL  Section  2,  states,  in  relevant  part: 

■'Each  person  wishing  to  speak  on  an  item  before  the  Commission  shall  be  permitted  to  be 
heard  once  for  up  to  three  minutes.  Each  agenda  for  regular  meetings  shall  provide  an 
opportunity  for  members  of  the  public  to  directly  address  the  Commission  on  items  of 
interest  that  are  within  the  Commission's  jurisdiction." 

Sunshine  Ordinance  section  67.34  states: 

"  The  willful  failure  of  any  elected  official,  department  head,  or  other  managerial  city 
employee  to  discharge  an>  duties  imposed  by  the  Sunshine  Ordinance,  the  Brown  Act  or 
the  Public  Records  Act  shall  be  deemed  official  misconduct.  Complaints  involving 
allegations  of  willful  \  iolalions  olThis  ordinance,  the  Brown  Act  or  the  Public  Records 
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Act  by  elected  officials  or  department  heads  of  the  City  and  County  of  San  Francisco 
shall  be  handled  by  the  Ethics  Commission." 

Sunshine  Ordnance  section  67.21(e)  states: 

"If  the  custodian  [of  public  records]  refuses,  fails  to  comply,  or  incompletely  complies 
with  a  request .  .  .  the  person  making  the  request  may  petition  the  Sunshine  Task  Force 
for  a  determination  whether  the  record  requested  is  public.   .  .  .  Upon  the  determination 
that  the  record  is  public,  the  Sunshine  Task  Force  shall  immediately  order  the  custodian 
of  the  public  record  to  comply  with  the  person's  request.  .  .  .  Where  requested  by  the 
petition,  the  Sunshine  Task  Force  may  conduct  a  public  hearing  concerning  the  records 
request  denial.  An  authorized  representative  of  the  custodian  of  the  public  records 
requested  shall  attend  any  hearing  and  explain  the  basis  for  its  decision  to  withhold  the 
records  requested." 

Facts  and  Analysis 

On  June  4,  2009,  the  Library  Commission  held  a  regular  meeting.  The  agenda  for  that  meeting 
included: 

"Item  1,  Public  Comment,  This  item  is  to  allow  members  of  the  public  to  comment 
generally  on  matters  within  the  Commission's  purview  as  well  as  to  suggest  new  agenda 
items  for  the  Library  Commission's  consideration;" 

and 

"Item  2,  Peer  Review  of  Proposed  Design  for  the  North  Beach  Branch  Library, 
Discussion,  Presentation  and  discussion  of  peer  review  of  proposed  design  for  a  new 
North  Beach  Branch  Library." 

During  Item  1,  a  member  of  the  public  in  support  of  the  North  Beach  Branch  design  began  to 
discuss  her  approval  of  the  design.  She  spoke  for  about  20  seconds  before  the  President.  Ms. 
Gomez,  asked  the  speaker  to  hold  her  comments  until  Item  2. 

Immediately  following  that  speaker,  Ms.  Cauthen  attempted  to  speak  about  a  non-design  related 
issue  regarding  the  preservation  of  historic  San  Francisco  libraries.  Ms.  Cauthen  began  her 
statement  to  the  Commission  as  follows:  "Good  Afternoon.  I'm  Sue  Cauthen.  Fm  talking  about 
North  Beach  but  not  about  design.  I  just  want  you  -  - 1  think  you  all  know  I  had  a  coalition  of 
groups  who  are  concerned  about  the  present  plan,  and  I  passed  around  ~." 

Ms.  Cauthen  was  then  interrupted  by  Ms.  Gomez,  telling  her  to  hold  all  North  Beach  comments 
until  Item  2.  Ms.  Cauthen  attempted  to  explain  that  she  was  not  speaking  about  the  design  of 
North  Beach.  Ms.  Gomez  continued  to  raise  her  voice  while  asking  Ms.  Cauthen  to  sit  doun. 
Ms.  Cauthen  then  returned  to  her  seat. 
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y    Ms.  Gomez 's  conduct  violated  the  public  testimony  requirements  of  Sunshine 
Ordinance  section  67. 15. 

Section  67.15(a)  requires  that  each  body  include  an  item  on  its  meeting's  agenda  for  general 
public  comment  on  niaiicrs  within  the  body's  jurisdiction.  Each  body  is  given  latitude  as  to  how 
to  administer  and  compl\  uiih  such  public  comment  requirements.  (Section  67.15(c).) 

Libran  Commission  By-law,  Article  VII.  section  2,  states  that  "'each  person  wishing  to  speak  on 
an  item  before  the  Commission  shall  be  permitted  to  be  heard  once  for  up  to  three  minutes.  Each 
agenda  for  regular  inccnnLis  shall  pro\  ide  an  opportunity  for  members  of  the  public  to  directly 
address  the  Commission  on  iiems  of  interest  that  are  within  the  Commission's  jurisdiction." 

A  public  body  may  limit  public  comment  uniformly  to  facilitate  the  administration  of  the 
meeting.  '  (Section  67.7(c).)  The  language  in  Agenda  Item  1  was  broad  and  allowed  for 
comments  on  any  matter  within  the  Commission's  jurisdiction.  It  contained  no  language 
restricting  comment  only  to  those  matters  that  do  not  appear  on  the  agenda.  Item  2  specifically 
stated  that  the  discussion  concerned  the  proposed  design  for  the  new  North  Beach  Branch. 

Ms.  Gomez  informed  staff  that  the  North  Beach  Branch  design  was  of  great  community  interest 
and  there  were  more  members  of  the  public  attending  that  meeting  than  usual.  She  stated  that 
she  informed  the  public  that  North  Beach  items  should  only  be  addressed  during  Item  2.  The 
DVD  of  the  meeting  shows  that  Ms.  Gomez  asked  another  member  of  the  public  to  sit  down 
w  hen  it  became  clear  the  speaker's  comments  addressed  the  design  of  the  North  Beach  branch. 
Ms.  Gomez  also  told  staff  that  prior  to  this  incident,  she  believed  that  all  comments,  however 
remotely  related  to  an  agendized  item,  had  to  be  held  until  that  agenda  item  was  called. 

Ms.  Cauthen  is  part  of  a  coalition  concerned  with  the  historic  preservation  of  library  branches, 
including  North  Beach.  During  her  interview  with  staff,  she  stated  that  she  planned  to  use  her 
general  public  comment  time  to  address  only  the  preservation  efforts  of  her  coalition.  She  further 
staled  that  given  the  way  Item  2  was  worded,  she  believed  that  she  would  only  be  able  to 
comment  on  the  design  of  the  North  Beach  Branch  during  that  item. 

Although  Ms.  Gomez  was  within  the  law  to  limit  public  comment,  Ms.  Cauthen  began  by  clearly 
stating  that  she  was  not  speaking  to  the  design  of  the  North  Beach  branch.  As  soon  as  Ms. 
Gomez  heard  that  Ms.  Cauthen  was  part  of  a  coalition  that  was  concerned  about  the  North  Beach 
plan,  Ms.  Gomez  told  Ms.  Cauthen  to  stop  speaking.  Ms.  Cauthen  reiterated  that  she  did  not 
intend  to  speak  to  the  design  of  the  North  Beach  branch.  The  actual  substance  of  Ms.  Cauthen's 
comment  was  never  expressed,  yet  Ms.  Gomez  repeatedly,  and  with  increasing  force,  told  Ms. 
Cauthen  to  sit  down.  Ms.  Cauthen  subsequently  stated  that  she  would  not  continue  vsdth  her 
intended  comment  out  of  a  concern  she  would  "provoke  the  Chair." 


'  The  next  Library  Commission's  meeting  agenda  was  re-worded  in  tiie  general  public  comment  item  to  iiK  lndc 
matters  "within  the  subject  matter  jurisdiction  of  the  Commission  and  that  do  not  appear  on  the  agenda     i  .luiic  1  8. 
2009,  library  Commission  Meeting  Agenda.  Item  1.) 
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Given  the  broad  language  included  in  agenda  Item  1,  staff  finds  that  Ms.  Gomez  violated  section 
67.15  by  denying  Ms.  Cauthen  the  right  to  make  general  public  comment  on  a  matter  within  the 
Commission's  jurisdiction. 

2.   Section  67.34  is  not  applicable  to  Ms.  Blackman  because  she  is  not  an  elected 
ojficial  or  department  head,  and  her  conduct  was  not  at  issue. 

Section  67.34  states  that  it  is  official  misconduct  for  the  failure  of  any  "elected  officiah 
department  head,  or  other  managerial  city  employee  to  discharge  any  duties  imposed  by  the 
Sunshine  Ordinance."  The  Task  Force's  August  13,  2009,  Order  of  Determination  ('"Order") 
finds  that  the  "agency"  willfully  violated  section  67.15(a)  and  did  not  refer  to  a  specific 
individual.  The  Task  Force's  January  15,  2010,  referral  to  the  Ethics  Commission  states  that  the 
Order  was  against  the  Library  Commission,  through  its  representative,  Secretarv-  Ms.  Blackman. 

Section  67.34  is  unenforceable  against  an  agency,  as  the  determination  of  official  misconduct  is 
limited  to  the  conduct  of  individuals.  (S.F.  Charter  §  15.105(e)  [official  misconduct  is  wTongfal 
behavior  by  a  public  official].)  In  staffs  memo  to  the  Commission  dated  October  14,  2010, 
regarding  this  matter,  staff  originally  stated  that  Ms.  Blackman  was  not  a  managerial  employee. 
As  the  Sunshine  Ordinance  does  not  define  "managerial  city  employee,"  Ms.  Blackman's 
position  could  be  considered  that  of  a  managerial  city  employee.  However  section  67.34 
specifically  omits  a  managerial  city  employee  from  the  officials  that  the  Ethics  Commission  may 
make  a  finding  of  official  misconduct.  (See  section  67.34  ["[cjomplaints  involving  allegations  of 
willful  violations  of  this  ordinance,  the  Brown  Act  or  the  Public  Records  Act  by  elected  officials 
or  department  heads  of  the  City  and  County  of  San  Francisco  shall  be  handled  by  the  Ethics 
Commission."].) 

Moreover,  as  the  violation  was  one  of  conduct  rather  than  a  records  denial,  it  would  not  serv  e  the 
interests  of  the  public  to  hold  Ms.  Blackman  accountable  for  another  official's  conduct.  Thus, 
section  67.34  is  not  applicable  to  Ms.  Blackman. 

2.   Section  67.24  is  not  enforceable  against  Ms.  Gomez  because  she  is  not  an  elected 
ojficial,  department  head  or  managerial  city  employee;  however,  staff  believes 
that  her  conduct  falls  below  the  standard  of  decency,  good  faith  and  right  action 
impliedly  required  of  all  public  officials. 

The  Library  Commission  President  is  an  appointed  position  by  the  Mayor.  (See  SF  Charter  .Art. 
VIII  §  8.102  [library  commission  members  appointed  and  removed  by  the  Mayor].)  Because 
Ms.  Gomez  is  not  an  elected  official,  department  head,  or  managerial  city-  employee,  her  actions 
do  not  implicate  section  67.34.  Further,  as  stated  above,  the  Ethics  Commission  is  only 
empowered  to  enforce  willful  violations  of  section  67.34  against  elected  officials  or  department 
heads.  Nonetheless,  staff  believes  that  her  conduct  falls  below  the  standard  of  decency,  good 
faith  and  right  action  impliedly  required  of  all  public  officials. 

Assuming,  arguendo,  that  section  67.34  applied  in  this  instance,  the  Ethics  Commission  still 
lacks  any  enforcement  authority  over  her  violation  of  section  67.15.  Section  67.34  is  not 
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incorporated  into  any  of  the  Ethics  Commission's  penalty'  provisions.  While  one  recourse  is  to 
initiate  the  discipline,  suspension,  and  removal  process,  members  of  the  Library  Commission  are 
not  listed  as  individuals  subject  to  removal  under  S.l  .  Charter  section  15.105.  However.  Charter 
section  8.102  provides  that  Library  Commission  members  may  be  removed  by  the  Mayor. 

.Although  Ms.  Gomez  was  not  the  named  respondent,  it  was  her  conduct  that  resulted  in  the 
v  iolation  of  the  Sunshine  Ordinance.  Staff  recommends  referring  the  matter  to  the  Mayor,  Ms. 
Gomez's  appointing  authority,  so  he  may  determine  what  action,  if  any.  to  take  against  Ms. 
Gomez.  Al  the  same  time,  staff  recommends  that  the  referral  letter  to  the  Mayor  indicate  the 
Commission's  belief  that  Ms.  Gomez's  actions  fell  below  the  standards  appropriate  for  a  public 
official. 

7.   Section  6'^. 2 1(e)  is  not  applicable. 

.Although  no  representative  from  the  Library  Commission  attended  a  meeting  on  this  matter  until 
the  meeting  on  December  1.  2009,  section  67.21(e)  only  mandates  that  the  custodian  of  pubhc 
records  attend  an\  hearing  ti^  explain  why  a  document  was  withheld.   Here,  the  issue  was  the 
ability  of  an  indiv  idual  to  make  public  comment,  not  the  withholding  of  public  records.  Thus, 
section  67.21(e)  is  not  applicable  in  this  instance. 

Recommendation 

For  the  reasons  stated  above,  staff  recommends  that  the  Commission  take  the  following  actions: 

1 )  Dismiss  the  alleged  violations  of  Sunshine  Ordinance  sections  67. 1 5(a).  67.2 1  (e)  and 
67.34  against  the  Library  Commission,  through  its  representative,  Ms.  Blackman;  and 

2)  Refer  the  matter  of  Ms.  Gomez's  alleged  violation  of  Sunshine  Ordinance  section 
67.15  to  her  appointing  authority,  the  Mayor,  so  that  he  may  determine  what  action,  if 
any,  he  should  take  against  Ms.  Gomez. 

Alternatively,  if  the  Ethics  Commission  decides  not  to  accept  staff  s  recommendation,  then 
pursuant  to  the  Ethics  Commission  Enforcement  Regulations  V1(B),  the  Commission  may  direct 
staff  either  to  investigate  the  matter  further  or  to  prepare  a  probable  cause  report  and  schedule  a 
probable  cause  hearing. 
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On  Monday,  Jime  20,  201 1,  the  San  Francisco  Civil  Grand  Jury  released  a  report  entitled:  "San 
Francisco's  Ethics  Commission:  The  Sleeping  Watch  Dog."  This  document  serves  as  the  Ethics 
Commission's  official  response  to  that  report. 

Before  responding  to  the  findings  of  the  Civil  Grand  Jury,  the  Ethics  Commission  wishes  to 
convey  its  disappointment  in  the  tone  and  tenor  of  the  report.  The  Commission  strives  for 
improvement  at  all  times,  but  also  works  under  the  reality  of  a  heavy  work  load  and  limited 
resources.  The  CGJ  had  an  opportimity  to  make  objective  and  helpful  criticisms  of  the  Ethics 
Commission's  work  and  chose  instead  to  offer  a  politicized  review  that  does  not  take  into 
account  the  limitations  place  on  the  Commission  by  the  City's  financial  straits  and  by  the  Charter 
provisions  that  created  the  Ethics  Commission  in  the  first  place.  Most  specifically,  the 
Commission  takes  exception  to  the  title  of  the  report.  Anyone  who  sees  the  title  but  does  not 
take  the  trouble  to  read  the  report  will  almost  certainly  adopt  a  negative  attitude  towards  the 
Commission  without  knowing  whether  that  negativity  is  justified  or  even  how.  The  Civil  Grand 
Jury  knows,  or  should  know,  that  such  a  result  is  neither  objective  nor  helpful  in  improving  the 
performance  of  the  Commission. 

Finding  1 

The  CGJ  suggests:  Recommendation  1.1)  using  a  fixed  fine  structure  or  always  applying  the 
maximum  allowable  fine,  and  Recommendation  1 .2)  allowing  the  respondent  to  request  a  public 
hearing  if  he/she  disagrees  with  the  fine.  The  Commission  disagrees  with  this  finding  and  the 
recommendations. 

The  Civil  Grand  Jury  suggests  a  fixed  fine  structure.  This  would  disallow  any  consideration  of 
individual  circumstances  and  create  tmintended  consequences  much  like  ''zero  tolerance"'  and 
"three  strikes"  laws.  The  Commission  believes  that  the  punishment  should  fit  the  crime.  The 
CGJ  assumes  that  staff  is  incapable  of  negotiating  fair  fmes  that  fit  individual  simations  and  calls 
this  process  "vulnerable  to  the  manipulation  against  the  public  interest."  It  does  not  say  how  or 
why.  Indeed,  negotiating  settlements  is  a  central  part  of  any  prosecutor's  job.  In  the  criminal 
justice  system,  prosecutors  regularly  negotiate  with  criminal  defendants  to  encourage  them  to 
plead  guilty  to-  lesser  charges  and  face  less  stiff  penalties.  This  role  serves  both  government 
efficiency  and  the  interests  of  justice.  Further,  the  current  process  provides  for  review  of  all 
settlements  to  ensure  that  the  staffs  proposed  agreements  are  fair  and  serve  the  City's  goals. 
Under  the  current  process,  all  negotiated  settlement  agreements  and  their  attendant  proposed 
fines  are  sent  to  the  individual  Commission  members  for  consideration  and  approval.  If  more 
than  one  Commissioner  disapproves  of  the  proposal,  it  is  automatically  calendared  for  a  closed- 
session  discussion  at  a  Commission  meeting.  Wliile  the  Commission  agrees  with  staff 
recommendations  more  often  than  not,  there  are  times  when  the  Commission  redirects  staff  to 
further  negotiations.  Further,  any  respondent  who  cannot  or  will  not  reach  a  settlement 
agreement  with  staff  will  have  his  or  her  case  heard  in  a  closed-session  probable  cause  hearing. 
At  the  respondent's  request,  this  hearing  can  be  held  in  public.  After  a  finding  of  probable  cause, 
a  public  hearing  on  the  merits  is  scheduled.  The  Commission  believes  this  system  is  more 
logical  and  fairer  than  the  "one  size  fits  all"  approach  recommended  by  the  CGJ. 


1 


Finding  2 


!'  ion  of  failure  to  enforce  the  City's  Sunshine  Ordinance 

K.  ^  .  1  no  (  >rdinimce  Task  Force  actions  should  have  a  timely 

hcu-.TiL.  1  r.c  L  oi:ur.i»ioi-i  jlii  jcs  wiih  this  tlnding  and  states  that  it  already  endeavors  to  meet 
this  goal. 

However,  this  recommendation  hardly  dovetails  with  the  discussion  that  precedes  it.  The  Civil 
Grand  Jur>-  assumes  that  because  the  Ethics  Commission  has  dismissed  18  referrals  from  the 
Si.'       .  I  '  :  '  j.ncc  Task  Force,  somehow  this  is  a  failure  of  Ethics  to  do  its  job.  The  Ethics 
c  :  ,:!     b\  its  decisions  in  this  area.  A  nineteenth  complaint  in  which  the  Ethics 

C  .  i         >  !    L'.i :  h.as  recommended  a  finding  of  misconduct  has  been  pending  at  the 
Con  r-.!--;oi;  ^;r,cc  (  >ciorer  of  2010.  The  CGJ  did  not  include  this  information  in  its  report.  The 
hcv.)  ha>  ?ocii  pending  for  this  lengthy  period  at  the  behest  of  the  original  complainant,  who 
coincidcnially  is  j  Member  of  [.he  Sunshine  Ordinance  Task  Force.  What  the  CGJ  neglected  to 
consider  is  the  fact  that  the  Sunshine  Ordinance  Task  Force  routinely  ignores  the  advice  of  its 
Cit>-  .Anomey  as  w  ell  as  due  process  considerations,  resulting  in  a  pattern  of  findings  and 
referrals  that  are  ill-founded  both  factually  and  legally.  Further,  the  Civil  Grand  Jury  chose  to 
ignore  that  the  Ethics  Commission  proposed  several  reforms  on  how  it  handles  Sunshine 
referrals  starting  in  May  2010  and,  in  particular,  that  the  Sunshine  Task  Force  has  had  these 
reforms  under  its  consideration  since  August  2010.  (See  August  17,  2010  memo  from  the  Ethics 
Commission  to  the  SOTF  re:  Regulations  regarding  Enforcement  of  Sunshine  Ordinance 
Complaints).  The  Commission  is  ready  to  execute  reforms  but  as  a  courtesy  is  awaiting  the 
comments  and  suggestions  of  the  SOTF. 
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The  CGJ  suggests  that  the  Commission  not  wait  for  the  City-  Attorney  or  District  Attorney  to 
assert  jurisdiction  before  beginning  an  investigation:  Recommendation  3)  suggests  beginning  an 
inv  estigation  immediately  upon  close  of  the  14-day  reply  window.  The  Commission  has  no 
issue  v\  ith  this  suggestion;  however,  the  Investigative  Staff  must  have  discretion  in  determining 
u  hich  cases  to  prioritize  based  on  current  circumstances.  Addifionally,  since  staff  resources  are 
limited,  ii  does  not  make  sense  to  duplicate  the  work  of  other  law  enforcement  agencies. 

Finding  4 

The  CGJ  believes  that  the  appointment  of  Ethics  Commissioners  by  elected  officials  leads  to  the 
appearance  of  impropriety  and  Recommendation  4)  suggests  the  addifion  of  four  Commission 
members  appointed  by  non-governmental  entities.  The  Commission  is  neutral  on  this 
suggestion. 

The  Commission  believes  that  it  is  the  behavior  of  the  Commission  that  rcllccis  iis  iniegrity.  not 
its  set-up.  The  voters  chose  this  arrangement  specifically  in  order  to  ensure  that  the  C\)mmission 
is  not  subject  to  the  control  of  any  elected  official.  The  Commission  will  not  second-guess  their 
wisdom.  Indeed,  on  one  occasion  the  voters  rejected  an  alternative  budgeting  plan  that  was 
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presented  to  them.  There  are  measures  in  place  to  reduce  the  likelihood  of  actual  conflicts  of 
interest  in  decision-making.  For  example,  Commissioners  may  serve  only  one  six-year  term, 
reducing  the  likelihood  that  they  would  curry  favor  to  ensure  reappointment.  They  are  appointed 
by  an  array  of  officials,  not  just  the  Mayor  or  the  Board  of  Supe-n/isors.  They  may  be  removed 
only  pursuant  to  Charter  section  15.105  for  official  misconduct:  thus,  the  voters  ensured  that  the 
Commissioners  would  act  independently  of  their  appointing  authorities.  Commissioners  are  also 
subject  to  both  state  and  local  conflict  of  interest  and  incompatibility  laws.  Should  the  voters 
determine  to  change  the  composition  of  the  Commission  by  adopting  a  Charter  amendment,  the 
Commission  would  abide  by  the  voters'  decision. 

Finding  5 

The  CGJ  believes  that  the  Executive  Director  has  too  much  discretion  in  proposing  dismissal  of 
individual  complaints,  Recommendation  5)  suggests  that  regulations  be  amended  to  require  an 
actual  discussion  of  each  recommendation  for  dismissal  and  a  vote  on  such  recommendations. 
The  Commission  believes  that  the  streamlined  process  now  in  place  is  a  more  effective  use  of 
resources  and  disagrees  with  this  recommendation. 

Ethics  staff  members  prepare  comprehensive  reports  for  the  Commissioners  regarding  both 
dismissals  and  complaint  settlements.  Commissioners  make  independent  decisions  regarding 
whether  to  support  staff  recommendations  or  to  calendar  the  items  for  Commission  meetings.  If 
more  than  one  Commissioner  has  concems  about  staff  recommendations,  the  item  is  calendared 
for  the  next  Commission  meeting.  Additionally,  the  Civil  Grand  Jury  somehow  concludes  that 
Commissioners  are  not  notified  in  advance  about  which  cases  will  be  on  the  agenda.  This  is  not 
true. 

Also,  the  Civil  Grand  Jury  takes  the  Etiiics  Commission  to  task  for  enforcing  the  Brown  Act 
open  meeting  laws  by  refusing  to  discuss  business  apart  from  public  meetings.  Allowing 
individual  Commissioners  to  lobby  other  Commissioners  about  such  decisions  would  create 
seriatim  meetings.  Under  the  current  format.  Commissioners  must  make  informed  individual 
decisions  and  not  rely  on  the  work  (and  potential  political  leanings)  of  their  colleagues  to  inform 
their  decisions.  Commissioners  are  free,  as  always,  to  make  their  cases  to  each  other  -  in  front 
of  each  other  -  at  Commission  meetings. 

Finding  6 

The  CGJ  states  that  the  Ethics  Commission  does  not  have  a  database  to  track  issues  efficiently 
and  Recommendation  6)  suggests  creating  or  modifying  a  database  to  track  issues  efficiently. 

The  Commission  believes  that  the  Civil  Grand  Jury  is  referencing  document  requests  when  it 
makes  this  recommendation  about  "issues."  The  Ethics  Commission  is  concerned  that  the  CGJ 
had  some  difficulty  in  obtaining  documents  from  our  staff  and  will  endeavor  to  improve  on  this 
function.  Customer  service  is  a  high  priority  for  us.  When  official  document  requests  are 
presented  to  the  Commission,  a  single  staff  member  is  assigned  to  log  the  request,  when  it 
arrived  and  from  whom.  The  log  includes  the  name  of  staff  responsible  for  responding  and  when 
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the  request  was  filled.  When  indi\  idual  staff  members  receive  document  requests,  they  do  not 
always  have  them  logged  into  this  s>stem  and  staff  will  be  instructed  to  ensure  that  all  requests 
for  documents  or  information  are  logged  properly. 


Finding  7 


The  CGJ  suggests  that  audio  recordings  of  Commission  meetings  do  not  provide  enough 
tr:n>rarjr.c\  and  Recommendation  8)  suggests  that  Commission  meetings  be  televised.  The 
C  .  [-  i<  neutral  on  this  finding. 


i  cd  fiscal  resources,  placing  the  Ethics  Commission  on  SFGTV  would 

^      .      ^:  >  r  displace  coverage  of  another  commission  or  other  body,  such  factors  are 
not  addressed  m  the  report.  As  the  Commission  has  been  short-staffed  during  its  entire  histor\', 
its  budget  priorities  will  reflect  staffing  needs  before  all  other  expenses;  asking  to  be  televised  is 
too  much  of  a  luxury  at  this  time.  Further,  the  Ethics  Commission  notes  that  it  has  been  in  the 
forefront  in  the  use  of  enhanced  audio  coverage  of  meetings,  web  availability  of  information 
about  maners  within  the  Commission's  jurisdiction  and  creative  and  comprehensive  use  of  social 
media,  including  but  not  limited  to  Twitter.  RSS.  Facebook  and  iTunes.  all  of  which  provide 
greater  outreach  at  minimal  cost  (.seeEthics  Commission  Memo  of  July  8,  2010  re:  Commission 
Outreach  and  Education). 


This  concludes  the  Ethics  Commission  response'to  the  Civil  Grand  Jury  report  of  June  20.  201 1. 
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SAN  FRANCISCO'S  ETHICS  COMMISSION: 
THE  SLEEPING  WATCH  DOG 


CIVIL  GRAND  JURY 
CITY  AND  COUNTY  OF  SAN  FRANCISCO 
2010-2011 


THE  CIVIL  GRAND  JURY 

The  Civil  Grand  Jury  is  a  government  oversight  panel  of  volunteers  who  serve  for  one  year 
It  makes  findings  and  recommendations  resulting  from  its  investigations. 

Reports  of  the  Civil  Grand  Jury  do  not  identify  individuals  by  name. 
Disclosure  of  Information  about  individuals  interviewed  by  the  jury  is  prohibited. 
California  Penal  Code,  section  929 


STATE  LAW  REQUIREMENT 
California  Penal  Code,  section  933.05 

Each  published  report  includes  a  list  of  those  public  entities  that  are  required  to  respond 
to  the  Presiding  Judge  of  the  Superior  Court  within  60  to  90  days  as  specified.  A  copy  must 
be  sent  to  the  Board  of  Supervisors.  All  responses  are  made  available  to  the  public. 

For  each  finding  the  response  must: 

1)  agree  with  the  finding,  or 

2)  disagree  with  it,  wholly  or  partially,  and  explain  why. 

As  to  each  recommendation  the  responding  party  must  report  that: 

1)  the  recommendation  has  been  implemented,  with  a  summary  explanation;  or 

2)  the  recommendation  has  not  been  implemented  but  will  be  within  a  set 
timeframe  as  provided:  or 

3)  the  recommendation  requires  further  analysis.  The  officer  or  agency  head  must 
define  what  additional  study  is  needed.  The  Grand  Jury  expects  a  progress 
report  within  six  months;  or 

4)  the  recommendation  will  not  be  implemented  because  it  is  not  warranted  or 
reasonable,  with  an  explanation. 


SAN  FRANCISCO'S  ETHICS  COMMISSION: 
THE  SLEEPING  WATCHDOG 

SUMMARY 

This  report  focuses  on  issues  related  to  investigations  performed  by  the  Commission.  These 
include  fines  and  enforcement  irregularities,  the  excessive  influence  of  the  Executive  Director  in 
conjunction  with  the  abdication  of  oversight  by  the  Ethics  Commissioners,  the  membership  of 
the  Commission,  and  audit  procedures.  This  is  not  meant  to  be  a  definitive  report  on  the  Ethics 
Commission. 

BACKGROUND 

On  July  12,  1993,  the  San  Francisco  Board  of  Supervisors  voted  7-4  to  place  Proposition  K  on  the 
November  ballot.  In  the  election  pamphlet  they  asked  San  Francisco  voters: 
Shall  an  Ethics  Commission  be  created,  with  the  power  to: 

Administer  the  City's  campaign  contributions,  determine  conflict  of  interest, 

lobbying  and  whistle-blowing  laws; 

Investigate  alleged  violations  of  these  laws  and  impose  penalties  under  certain 
circumstances;  and 

Submit  ordinances  relating  to  governmental  ethics  directly  to  the  voters? 

Arguing  in  favor  of  Proposition  K,  the  Board  of  Supervisors  noted  in  the  pamphlet: 

The  people  of  San  Francisco  are  in  danger  of  losing  faith  in  our  city  government. 
Every  few  weeks  another  scandal  arises  and  public  confidence  sinks  to  new  lows. 
We  need  an  Ethics  Commission  to  turn  things  around  at  City  Hall. 
Proposition  K  will  establish  an  independent  body  to  clean  up  our  city 
government. 

Rebuttal  in  the  voter's  pamphlet  argued  Proposition  K  would  merely  set  up  a  useless 
commission  paralyzed  by  conflicts-of-interest.  Those  in  opposition  to  this  proposed  measure 
put  forth  the  question: 

"Can  San  Francisco  afford  to  waste  millions  of  dollars  on  a  commission  destined 

to  entrench  San  Francisco  City  Hall  status  quo?" 


SAN  FRANCISCO  ETHICS  COMMISSION 
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Voters  approved  Proposition  K,  and  the  Ethics  Commission  was  created. 

Citizens/voters  are  entitled  to  the  complete  Ethics  Commission  story.  The  focus  of  this  report, 
however,  is  limited  to  an  examination  of  the  arbitrary  method  by  which  fines  are  determined, 
enforcement  irregularities,  the  failure  to  provide  adequate  transparency,  the  excessive  influence 
of  the  Executive  Director  over  commission  members  leading  to  the  commission  members 
abdicating  their  responsibilities  to  serve  as  our  independent  watchdog,  and  investigations 
performed  by  Ethics  Commission  staff. 

The  Civil  Grand  Jury  asks  this  question: 

Are  the  citizens  of  San  Francisco  well  served  by  its  Ethics  Commission? 

DISCUSSION 

There  are  a  number  of  areas  where  the  procedures  and  rules  followed  by  the  Ethics  Commission 
staff  are  at  odds  with  its  stated  mission  "to  practice  and  promote  the  highest  standards  of 
ethical  behavior  in  government."' 

Arbitrary  Fines 

The  Ethics  Commission  collects  revenue  from  a  number  of  sources  such  as  lobbyists'  fees, 
campaign  consultant  fees,  and  fines  under  their  jurisdiction.  In  2010,  the  Ethics  Commission 
entered  into  four  enforcement  cases  (entitled  Stipulation,  Decision  and  Orders)''  for  complaints 
before  the  commission.  The  fines  ranged  from  $76  to  $4,000.  These  fines  were  reduced, 
through  negotiation  between  the  Ethics  Staff  and  complainant,  rather  than  assessing  the 
maximum  fine  of  up  to  $5,000  established  by  the  charter.^ 

In  our  interviews  with  the  ethics  commission  staff  we  asked  about  variances  in  the  fines.  We 
heard  reasons  for  fine  reduction  such  as  being  a  first-time  candidate,  a  first-time  campaign 
official,  or  cooperating  with  the  commission  staff.  Since  2008,  all  enforcement  summaries  cite 
the  mitigating  factor,  "Respondent  was  cooperative  with  staff  's  investigation." 

When  a  violation  has  been  established,  the  Commission  staff  engages  in  negotiations  with  the 
alleged  violator  or  their  counsel  to  determine  the  fine.  This  puts  the  Ethics  Commission  staff  in 
a  recurring  negotiating  role  with  the  city  employees,  campaign  consultants,  campaign  staff  or 
lobbyists  to  establish  the  fine.  This  is  most  irregular  and  vulnerable  to  manipulation  against  the 
public  interest. 
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In  Complaint  No.  16-Q80516-,  a  campaign  committee  originally  ^ailed  to  list  a  San  Francisco 
Supervisor  as  a  Controlling  Officeholder.  The  "oversight"  wasn't  corrected  until  34  days  after 
the  election.  This  misrepresents  the  campaign  to  the  voters.  This  violation  resulted  in  a  mere 
$100  fine  for  the  committee  and  treasurer  of  the  committee. 

The  following  table  indicates  the  variable  nature  of  the  fines  collected  by  the  Ethics 
Commission.  The  total  fines  from  the  enforcement  summaries  since  2004  are  as  follows: 


CALENDAR  YEAR 

FINE  AMOUNT 

2010 

$  5,226 

2009 

$  8,000 

2008 

S  5,100 

2007 

$     5,817  ' 

2006 

$  4,350 

2005 

$  33,260 

2004 

$  100,000 

The  arbitrary  nature  of  the  fines  can  best  be  seen  in  Ethics  Complaint  No.  20-050906  against  San 
Franciscans  for  Affordable  Clean  Energy.  The  minutes  from  the  monthly  meeting  held  on  June 
11,  2007,  record  the  statement  of  Richard  Mo,  the  Ethics  Commission  Chief  Enforcement 
Officer: 

"...  the  $26,700  settlement  offer  was  only  an  opening  to  a  good  faith 
negotiation  but  that  the  Respondent  declined  to  engage  in  any  settlement 
until  she  retained  an  attorney,  then  offering  $500.  Mr.  Mo  stated  that  just 
because  probable  cause  hearings  are  rare,  does  not  mean  that  enforcement 
in  those  instances  is  biased.  He  stated  that  staff  attempted  to  engage  in 
settlement  negotiations." 

In  the  final  settlement  the  fine  was  reduced  to  $267,  or  1%  of  the  original  fine. 
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Sunshine  Ordinance  Not  Enforced 

The  Sunshine  Ordinance  Task  Force  advises  the  Board  of  Supervisors  and  provides  information 
to  other  City  departnnents  on  appropriate  ways  to  implement  the  Sunshine  Ordinance  (Chapter 
67  of  the  Administrative  Code);  ensures  that  deliberations  of  commissions,  boards,  councils  and 
other  agencies  of  the  City  and  County  are  conducted  before  the  people;  and  guarantees  that 
City  operations  are  open  to  the  people's  review. 

Under  the  Sunshine  Ordinance,  the  Task  Force  also  makes  a  determination  if  a  Sunshine 
violation  exists.  If  a  violation  is  found,  the  official  involved  must  disclose  the  information 
requested.  If  the  public  official  doesn't  comply,  the  case  is  sent  to  the  Ethics  Commission  for 
enforcement. 

Since  October  2004  through  December  2010  there  have  been  18  cases  where  the  Sunshine 
Ordinance  Task  Force  has  requested  that  the  Ethics  Department  enforce  a  violation  of  the 
ordinance.  In  all  18  cases  the  commission  has  not  taken  ANY  action  for  violation  of  the 
Sunshine  Ordinance.  In  eight  of  the  18  cases,  the  disposition  was  "dismissed  because  facts  did 
not  support  finding  of  willful  failure  tc  discharge  duties  imposed  by  Sunshine  Ordinance."  Based 
on  a  recommendation  for  dismissal  by  the  Executive  Director,  the  other  ten  cases  were 
"dismissed  because  facts  did  not  support  finding  of  violation."^ 

None  of  these  cases  were  ever  heard  at  an  open  hearing  before  the  Ethics  Commission. 

Because  of  the  Ethics  Commission's  lack  of  enforcement,  no  city  employee  has  been  disciplined 
for  failing  to  adhere  to  the  Sunshine  Ordinance.  The  Commission  has  allowed  some  city  officials 
to  ignore  the  rulings  of  the  Sunshine  Ordinance  Task  Force. 

On  the  Ethics  Commission  web  site  it  indicates  its  duties  as: 

Filing  and  auditing  of  campaign  finance  disclosure  statements 

Campaign  consultant  registration  and  regulation 

Lobbyist  registration  and  regulation 

Filing  officer  for  statements  of  economic  interest 

Administration  of  the  Whistleblower  program 

Investigations  of  ethics  complaints 

Enforcement  education  and  training 

Providing  advice  and  statistical  reporting 
It  is  interesting  to  note  here  that  there  is  no  mention  of  the  Sunshine  Ordinance  at  all.  Yet,  for 
the  period  February  2010  through  April  2011,  38%  of  the  pending  investigations  are  Sunshine 
referrals.^ 
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Investigation  Delays 

The  City  Charter  does  not  prevent  the  Ethics  Commission  investigators  from  pursuing  an 
investigation  after  a  14-day  notification  period  simultaneously  with  the  District  Attorney  or  Qt/ 
Attorney/ 

"If  the  commission,  upon  the  sworn  complaint  or  on  its  own  initiaiive,  determines 
that  there  is  sufficient  cause  to  conduct  an  investigation,  it  shall  investigate 
alleged  violations  of  this  charter  or  city  ordinances  relating  to  campaign  finance, 
lobbying,  conflicts  of  interest  and  governmental  ethics.  A  complaint  filed  with  the 
commission  shall  be  investigated  only  if  it  identifies  the  specific  alleged  violations 
Which  form  the  basis  for  the  complaint  and  the  commission  determines  that  the 
complaint  contains  sufficient  facts  to  warrant  an  investigation." 

The  Ethics  Commission  won't  begin  an  investigation  until  the  District  Attorney  and  Cit^/  Attorney 
have  decided  not  to  pursue  the  matter.  While  there  is  the  possibility  of  duplication  of  effort,  the 
number  of  times  when  the  District  Attorney  or  City  Attorney  had  pursued  an  investigation  is 
limited.  This  delay  before  the  Commission  starts  their  investigation,  in  one  case  nine  months, 
provides  more  than  enough  time  for  documents  to  become  lost,  employees  to  change 
departments,  and  accounts  from  interviewees  to  fade.  The  person  bringing  a  com.plaint  before 
the  Commission  deserves  timely  action. 

Ethics  Commission  Composition 

Currently,  elected  officials  appoint  all  Ethics  Commissioners.  As  stated  in  the  City  Charter,  a 
member  appointed  by  the  Mayor  must  have  a  background  in  public  information  and  public 
meetings.  A  member  appointed  by  the  City  Attorney  must  have  a  background  in  law  as  it 
relates  to  government  ethics.  A  member  appointed  by  the  Assessor  must  have  a  background  in 
campaign  finance.  The  remaining  two  members,  appointed  by  the  District  Attorney  and  Board 
of  Supervisors,  must  be  broadly  representative  of  the  general  public.  A  listing  of  current 
commission  members  is  located  in  Appendix  A. 

"Nothing  is  miore  important  to  an  ethics  program  than  ensuring  that  an  ethics 
commission  is  seen  as  independent,  and  not  a  pawn  of  politicians.  People  will 
not  trust  the  advisory  opinions  and  enforcement  decisions  of  an  ethics  commission 
consisting  of  people  with  even  presumed  ties  to  politicians.  Since  trust  is  the 
principal  goal  of  an  ethics  program,  this  is  unacceptable."' 

■  -  CityEthics.org 
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Ethics  Commissioners  are  appointed  by  elected  politicians  over  whom  the  Commission  has 
enforcement  responsibility.  While  the  commission  members  we  interviewed  indicated  they 
were  not  subject  to  political  pressure,  there  is  an  appearance  of  a  conflict  of  interest.  A 
negative  and  jaded  perception  by  the  public  may  exist  because  of  the  way  the  commissioners 
are  selected  and  appointed. 

Executive  Director  Controls  the  Agenda 

At  least  ten  days  prior  to  the  Commission's  monthly  meeting,  a  list  of  complaints  that  the 
Executive  Director  has  recommended  for  dismissal  is  sent  to  the  Commissioners.  If  an  item 
noted  for  dismissal  is  not  removed  from  that  list  and  placed  on  the  agenda,  it  will  be  dismissed. 
Based  on  current  Ethics  Commission  regulations-  at  least  two  of  the  five  Commissioners  must 
notify  the  Executive  Director  to  move  something  from  the  dismissed  list  to  the  agenda.'  This 
must  be  done  five  days  before  the  meeting  to  allow  time  for  the  item  to  be  published  on  the 
agenda. 

However,  because  of  the  Open  Meeting  Law  (the  Brown  act)—  it  is  difficult  for  the  members  to 
talk  to  other  commissioners  about  an  item  prior  to  the  actual  meeting,  as  this  might  violate  the 
law.  The  Open  Meeting  Law  prohibits  Commissioners  from  contacting  more  than  one  half  of 
the  members.  On  the  Ethics  Commission  a  Comissioner  can  only  contact  one  other 
Commissioner.  If  there  were  more  than  five  commissioners  this  might  not  be  much  of  an  issue. 

If  a  commission  member  is  interested  in  moving  an  item  to  the  agenda,  it  is  difficult  for  that 
commissioner  to  get  support  from  another  commissioner  because  of  the  Open  Meeting  Law. 
One  commissioner  estimated  that  only  15-25%  of  the  requests  for  an  item  to  be  scheduled  are 
moved  to  the  agenda.  Because  these  items  are  covered  in  the  closed  session,  the  15-25% 
estimate  can't  be  verified.  Additionally  the  commissioners  are  not  notified  about  which  specific 
items  are  scheduled  for  the  closed  session  making  it  difficult  to  prepare  for  the  meeting.  One  of 
the  commissioners  stated  there  was  an  expectation  that  "...the  commission  should  support  the 
Executive  Director  in  his  decision  to  dismiss  a  case". 

Tracking  Requests 

In  the  process  of  our  investigations  we  had  asked  the  Ethics  Commission  staff  for  specific  record- 
keeping information.  Following  our  requests  for  certain  relevant  documents  the  staff  was 
unable  to  promptly  produce  all  the  documents  related  to  our  investigation. 

The  Ethics  Commission  provides  a  critical  service  to  campaigns,  lobbyists  and  employees  of  the 
city  by  providing  telephone  support  to  answer  questions.  The  Ethics  Commission  should  be 
credited  for  implementing  recommendations  from  the  2004-2005  Civil  Grand  Jury  report. 
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However,  the  staff  could  not  provide  data  on  the  number  of  information  requests  they 
responded  to,  nor  did  they  have  a  method  for  tracking  these  information  requests  or  a  record  of 
what  was  discussed  in  the  call. 

Random  Audit  Process 

An  area  where  the  Ethics  Commission  operates  with  complete  transparency  and  with  little 
chance  of  the  appearance  of  undue  influence  concerns  the  process  whereby  campaign 
committees  are  picked  for  random  audits.  The  staff  determines  the  number  of  yearly  audits 
possible. 

In  2011  seven  random  campaign  audits  are  scheduled:  three  for  committees  where  activity  was 
'between  $10,000  and  $100,000,  and  four  where  the  committee's  activity  was  over  5100,000. 
There  are  no  audits  of  committees  with  spending  below  $10^000.  The  names  of  the  committees 
in  the  audit  pool  are  then  placed  in  a  box  for  random  selection. 

The  following  three  committees  were  randomly  chosen  because  they  received  between  $10,000 
and  $100,000: 

•  Noe  Valley  Democratic  Club 

•  Protect  Our  Benefits 

•  Laura  Spanjan  for  Supervisor  2010 

The  following  four  committees  were  randomly  chosen  for  audit  from  the  over  $100,000  pool: 

•  Standing  Up  to  Save  San  Francisco  -  No  on  Measures  B  and  K/Yes  on  Measures  J  and  N, 
a  Coalition  of  Teachers,  Nurses  Public  School  Parents  and  Labor  Organizations 

•  Phii  Ting  for  Assessor  2010 

•  San  Francisco  Forward  ,  Sponsored  by  San  Francisco  Chamber  of  Commerce 

•  San  Francisco  Labor  and  Neighbor  Member  Education/Political  Issues  Committee, 
Sponsored  by  the  San  Francisco  Labor  Council 

Commission  Meetings  Not  Televised 

Television  access  for  members  of  the  public  who  are  unable  to  attend  these  commission 
meetings  is  a  valuable  service.  Currently  a  number  of  commissions  provide  funding  to 
SFG0VTV.ORG  to  broadcast  their  meetings  and  widen  public  access.  These  include:  the 
Entertainment  Commission,  Disability  Commission,  Small  Business  Commission,  Taxicab 
Commission  and  the  Transportation  Commission.  Other  City  commissions  such  as  the  Police 
Commission  and  the  Planning  Commission  that  adjudicate  issues  televise  their  sessions. 

The  Ethics  Commission  currently  makes  audio  recordings  of  its  meetings  available  and  has  a 
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Facebook  page  to  provide  information  to  the  public,  but  does  not  televise  their  meetings. 

After  a  recent  Rules  Committee  meeting  where  the  candidates  for  the  Ethics  Commission  were 
interviewed,  the  San  Francisco  Bay  Guardian  quoted^  Supervisor  Kim  saying,  "I  absolutely 
support  televising  the  Ethics  Commission." 


CONCLUSION 

The  Ethics  Commission  was  established  to  provide  a  valuable  service  to  the  residents  of  San 
Francisco  and  is  intended  to  be  an  independent  watchdog. 

The  issues  where  the  Jury  found  items  that  should  be  improved  are: 
Setting  fines 

The  excessive  influence  of  the  Executive  Director 
The  Commissioners'  abdication  of  oversight  responsibilities 
■    The  membership  of  the  Commission,  and 
Broadcasting  Commission  meetings. 

This  report  is  not  meant  to  be  a  definitive  report  on  the  Ethics  Commission.  We  will  leave  that 
investigation  to  a  future  Jury. 


METHOD  OF  INVESTIGATION 

The  Civil  Grand  Jury  interviewed  members  of  the  Ethics  Commission  staff,  members  of  the 
Ethics  Commission,  and  members  of  the  community  with  experience  in  governmental  ethics. 

While  we  asked  to  speak  with  all  members  of  the  Ethics  Commission,  only  two  volunteered  to 
be  interviewed.  The  jury  also  reviewed  the  Ethics  Commission  enforcement  summaries, 
procedures  and  web  site. 
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FINDINGS  AND  RECOMMENDATIONS 


Finding  1 

Having  the  Ethics  Commission  staff  establish  the  fine  and  then  enter  into  negotiations  couid  be 
viewed  as  lacking  a  strong  and  effective  operating  system  that  could  lead  to  questions  of 
fairness  and  transparency. 

Recommendation  1.1 

The  Ethics  Commissioners  should  establish  a  fixed  fine  structure  for  violations  or  apply  the 
maximum  allowed  fine. 

Recommendation  1.2 

If  the  respondent  disagrees  with  the  fine  a  request  may  be  made  for  a  public  hearing.  This  will 
allow  the  commissioners  to  exercise  discretion  over  the  fines  process. 

Finding  2 

The  failure  of  the  Ethics  Commission  to  enforce  Sunshine  Ordinance  Task  Force  actions  weakens 
the  goal  of  open  government  and  reduces  the  effectiveness  of  the  Sunshine  Ordinance. 

Recommendation  2 

All  Sunshine  Ordinance  Task  Force  enforcement  actions  deserve  a  timely  hearing  by  the  Ethics 
Commission. 

Finding  3 

Waiting  for  the  District  Attorney  or  City  Attorney  to  inform  the  Ethics  Commission  that  they  are 
not  going  to  pursue  a  case  causes  unnecessary  delays. 

Recommendation  3 

After  the  14-day  window,  Ethics  Commission  investigations  should  start. 
Finding  4 

Currently  commissioners  are  appointed  by  elected  officials.  In  turn,  the  staff  and  commissioners 
scrutinize  campaign  expenditures  and  activities  of  those  same  elected  officials.  The  Civil  Grand 
Jury  feels  this  leads  to  the  appearance  of  impropriety. 

Recommendation  4 

The  City  Charter  should  be  changed  to  add  four  additional  commission  members  appointed  by 
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non-partisan  community  organizations  and  individuals  such  as:  The  League  of  Women  Voters, 
Society  of  Professional  Journalists,  The  San  Francisco  Labor  Council,  The  Bar  Association  of  San 
Francisco,  and  the  Dean  of  DC  Hastings  Law  School. 

Finding  5 

The  Ethics  Commissioners  have  relinquished  their  authority  to  the  Executive  Director 
concerning  items  recommended  for  dismissal. 

Recommendation  5 

The  commissioners  should  amend  section  VI.  A  in  the  Ethics  Commission  Regulations  For 
Investigations  and  Enforcement  Proceedings  to  require  review  and  a  vote  on  investigations 
recommended  for  dismissal. 

Finding  6 

The  Ethics  Commission  staff  does  not  appear  to  have  a  proper  database  to  track  issues 
efficiently. 

Recommendation  6 

The  Ethics  Commission  staff  should  create  or  modify  their  database  to  increase  search  and 
tracking  capabilities. 

Finding  7 

In  the  context  of  open  government,  providing  audio  recordings  of  the  Commission  meetings 
does  not  provide  enough  transparency. 

Recommendation  7 

To  maximize  transparency,  the  San  Francisco  Ethics  Commission  should  broadcast  their 
meetings  on  the  SFGOVTV  television  network. 
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GLOSSARY 


CGJ 
EC 

FPPC 


San  Francisco  Civil  Grand  Jury 
Ethics  Commission 

California  Fair  Political  Practice  Commission 


PROPOSITION  K  passed  11/93; 

created  the  Ethics  Commission,  transferring  ethics  functions  then  divided 

among  five  city  departments  to  a  single  Ethics  Commission 
PROPOSITION  N  passed  11/95; 

called  for  the  enforcement  and  administration  of  the  Campaign  Finance 

Reform  Ordinance. 
PROPOSITION  G  passed  11/97; 

Campaign  Consultants  Ordinance;  mandated,  expanded  audits  of 

financial  statements  filed  by  candidates  and  political  committees. 
PROPOSITION  J  passed  ll/DO; 

'the  taxpayer  protection  amendment'  was  intended  to  reduce  the 

influence  of  gifts  and  prospective  campaign  contributions  on  the 

decisions  of  public  officials. 
PROPOSITION  0         passed  11/DO; 

amended  the  San  Francisco  Campaign  Finance  Reform  Ordinance,  by 

providing  for  the  limited  public  campaign  financing  of  candidates  for  the 

Board  of  Supervisors. 
PROPOSITION  C  passed  11/03; 

transferred  the  task  of  handling  the  whistleblower  telephone  hotiine  to 

the  Controller's  Office 
PROPOSITION  E  passed  lly03; 

revised  and  updated  the  City's  conflict  of  interest  laws,  requiring  all  City 

departments,  boards,  and  commissions  to  develop  statements 

identifying  "incompatible  activities." 


San  Francisco  City  Charter    The  fundamental  law  of  the  City  of  San  Francisco 


SAN  FRANCISCO  ETHICS  COMMISSION 


11 


APPENDIX  A 


ETHICS  COMMISSIONERS  AND  TERMS- 


COMMISSION  MEMBER 

APPOINTING  OFFICER 

TERM  START  DATE 

TERM  END  DATE 

Beverly  Hayon 

Mayor 

January  6,  2011 

February  1,  2012 

Benedict  Y.  Hur,  Esq. 

Assessor 

March  1.  2010 

February  1,  2016 

Dorothy  S.  Liu,  Esq. 

Board  of  Supervisors 

April  6,  2011 

February  1,  2017 

Jamienne  5.  Studley,  Esq. 

City  Attorney 

January  23,  2007 

February  1,  2014 

Charles  L  Ward 

District  Attorney 

June  30,  2006 

February  1,  2013 

ENDNOTES 

1.  http://www.sfethics.org/ethics/2009/OVethic5-commission-mission-code-and-inforiTiation.htrnl 

2.  http://www.sfethics.org/ethics/2009/OVenforcement.html 

3.  in  San  Francisco  Charter  Section  C3.699-13  -  INVESTIGATIONS  AND  ENFORCEMENT  PROCEEDINGS 
states  in  the  Administrative  Orders  and  Penalties  section  "Pay  a  monetary  penalty  to  the  general 
fund  of  the  City  of  up  to  five  thousand  dollars  ($5,000)  for  each  violation  or  three  times  the  amount 
which  the  person  failed  to  report  properly  or  unlawfully  contributed,  expended,  gave  or  received, 
whichever  is  greater  Penalties  that  are  assessed  but  uncollected  after  60  days  shall  be  referred  to 
the  bureau  of  delinquent  revenues  for  collection." 

4.  http:/^sfa  rchive.org/agencies/ethics/www.sfgov.org/site/upioadedfiles/ethicscomm/Research/BAYV 
lEWSTlP  FlNAL.pdf 

5.  Enforcement  Summaries  last  updated  Dec,  15  2010 
http://www.sfethics.org/ethics/2009/OVenforcement.html 

6.  Based  on  data  from  pending  complaints  in  the  Executive  Director's  Report,  the  January,  2010  report 
was  not  included  because  there  was  not  one  in  January. 

7.  From  C3. 699-13  in  the  City  Charter 

"If  the  commission,  upon  the  receipt  of  a  sworn  compliant  of  any  person  or  its  own  initiative,  has 
reason  to  believe  that  a  violation  of  this  charter  or  City  ordinances  relating  to  campaign  finance, 
lobbying,  conflicts  of  interest  or  governmental  ethics  has  occurred,  the  commission  immediately 
shall  forward  the  complaint  or  information  in  its  possession  regarding  the  alleged  violation  to  the 
District  Attorney  and  City  Attorney.  Within  ten  working  days,  after  receipt  of  the  complaint  or 
information,  the  District  Attorney  and  City  Attorney  shall  inform  the  commission  in  writing 
regarding  whether  the  district  attorney  or  City  Attorney  has  initiated  or  intends  to  pursue  an 
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investigation  of  the  matter. 

Within  14  days  after  receiving  notification  that  neither  the  District  Attorney  nor  Cit/  Attorney 
intends  to  pursue  an  investigation,  the  commission  shall  notify  in  writing  the  person  who  made 
the  complaint  of  the  action,  if  any,  the  commission  has  taken  or  plans  to  take  on  the  complaint, 
together  with  the  reasons  for  such  action  or  non-action.  If  no  decision  has  been  made  within  14 
days,  the  person  who  made  the  complaint  shall  be  notified  of  the  reasons  for  the  delay  and  shall 
subsequently  receive  notification  as  provided  above." 

8.  http://www.cityethics.org/node/770 

9.  http://www.sfethics.orR/files/regulations.ian.2010.pdf  section  Vl.  A. 

10.  http://ag.ca.gov/publications/2003  Main  BrownAct.pdf 

11.  from  San  Francisco  Bay  Guardian  04.12.11  http://www.sf bg.com/2011/D4/'12/seeking-watchdogs 
watchdog?page=0,l 

12.  http://www.sfethics.org/ethics/2009/0Vcommission-members.html 
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FINDINGS 

RECOMMENDATIONS 

RESPONSES  REQUIRED 

Finding  1 

Recommendation  1.1 

Having  the  Ethics  Commission 

The  Ethics  Commissioners  should 

Ethics  Commission 

,  staff  establish  the  fine  and  then 

establish  a  fixed  fine  structure 

enter  into  negotiations  could  be 

for  violations  or  apply  the 

viewed  as  lacking  a  strong  and 

maximum  allowed  fine. 

effective  operating  system  that 

1  could  lead  to  questions  of 

fairness  and  transparency. 

Recommendation  1.2 

If  the  respondent  disagrees  with 

the  fine  a  request  may  be  made 

for  a  public  hearing.  This  will 

allow  the  commissioners  to 

exercise  discretion  over  the  fines 

process. 

Finding  2 

Recommendation  2 

The  failure  of  the  Ethics 

All  Sunshine  Ordinance  Task 

Ethics  Commission 

Commission  to  enforce  Sunshine 

Force  enforcement  actions 

Board  of  Supervisors 

Ordinance  Task  Force  actions 

deserve  a  timely  hearing  by  the 

City  Attorney 

weakens  the  goal  of  open 

Ethics  Commission. 

government  and  reduces  the 

effectiveness  of  the  Sunshine 

Ordinance. 

Finding  3 

Recommendation  3 

Waiting  for  the  District  Attorney 

After  the  14-day  window,  Ethics 

Ethics  Commission 

or  City  Attorney  to  inform  the 

Commission  investigations 

District  Attorney 

Ethics  Commission  that  they  are 

should  start  promptly. 

City  Attorney 

not  going  to  pursue  a  case 

causes  unnecessary  delays. 

SAN  FRANCISCO  ETHICS  COMMISSION 


14 


Finding  4 

Currently  commissioners  are 
appointed  by  elected  officials.  In 
turn  the  staff  and  commissioners 
scrutinize  campaign 
expenditures  and  activities  of 
those  same  elected  officials.  The 
Civil  Grand  Jury  feels  this  leads 
to  the  appearance  of 
impropriety. 

Recommendation  4 
The  City  Charter  should  be 
changed  to  add  four  additional 
commission  members  appointed 
by  non-partisan  community 
organizations  and  individuals 
such  as:  The  League  of  Women 
Voters,  Society  of  Professional 
Journalists,  The  San  Francisco 
Labor  Council,  and  the  Dean  of 
DC  Hastings  Law  School. 

Ethics  Commission 
Board  of  Supervisors 
Mayor 

Finding  5 

The  Ethics  Commissioners  have 
relinquished  their  authority  to 
the  Executive  Director 
concerning  items  recommended 
for  dismissal. 

Recommendation  5 
The  commissioners  should 
amend  section  VI.  A  in  the  Ethics 
Commission  Regulations  For 
Investigations  and  Enforcement 
Proceedings  to  require  review 
and  a  vote  on  investigations 
recommended  for  dismissal. 

Ethics  Commission 

Finding  5 

The  Ethics  Commission  staff  does 
not  appearto  have  a  proper 
database  to  track  issues 
efficiently. 

Recommendation  6 
The  Ethics  Commission  staff 
should  create  or  modify  their 
database  to  increase  search  and 
tracking  capabilities. 

Ethics  Commission 

Finding  7 

In  the  context  of  open 
government,  providing  audio 
recordings  of  the  Commission 
meetings  does  not  provide 
enough  transparency. 

Recommendation  7 

To  maximize  transparency,  the 

San  Francisco  Ethics  Commission 

should  broadcast  their  meetings 

on  the  SFGOVTV  television 

network. 

Ethics  Commission 
Board  of  Supervisors 
Mayor 
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Date:  July?,  2011 

To:  Members,  Ethics  Commission 


From: 


Re: 


John  St.  Croix,  Executive  Director 
By:      Mabel  Ng,  Deputy  Executive  Dire/r6r 

Possible  Amendments  to  the  Campaign  Finance  Reform  Ordii 


On  June  27,  201 1,  the  U.S.  Supreme  Court  issued  a  5-4  decision  m  Arizona  Free 
Enterprise  Club's  Freedom  Club  PAC,  et  al.  v.  Bennett,  holding  that  Arizona's 
matching  public  funds  program  "substantially  burdens  protected  political  speech 
without  serving  a  compelling  state  interest  and  therefore  violates  the  First 
Amendment."  The  Court,  however,  did  not  question  the  viabilitv'  of  public  tinancing  of 
political  campaigns. 

The  provisions  of  the  Arizona  Citizens  Clean  Elections  Act  and  the  San  Francisco 
public  financing  program  for  Mayoral  and  supervisorial  candidates  are  not  identical. 
However,  both  programs  provide  additional  public  funds  when  certain  events  occur.  In 
Arizona,  which  provides  a  foil  public  fmancing  program,  when  certain  spending 
(independent  expenditures  and/or  expenditures  by  a  privately  financed  candidate) 
occurs,  a  publicly  financed  candidate  will  automatically  receive  additional  grants  of 
funds  on  a  doUar-for-dollar  basis  up  to  two  or  three  times  the  initial  authorized  grant  of 
public  funds.  Also  in  Arizona,  a  publicly  financed  candidate  may  not  raise  private 
funds  and  must  limit  the  expenditure  of  personal  funds  to  $500. 


In  San  Francisco,  which  provides  a  partial  public  financing  program,  when  certam 
spending  occurs,  a  publicly  financed  candidate's  Individual  Expendimre  Ceiling  may 
be  adjusted  upwards,  allowing  that  candidate  to  receive  additional  public  funds,  on  a 
dollar-for-dollar  basis,  if  he  or  she  raises  additional  qualifying  private  funds.  The 
amount  of  funds  a  candidate  could  receive  may  never  exceed  the  candidate's  individual 
Expenditure  Ceiling,  and  the  Per  Candidate  Available  Distribution  Limit  must  have 
been  determined  to  be  higher  than  $900,000  for  Mayoral  candidates  or  S89.000  for 
Supervisorial  candidates  before  such  additional  public  funding  can  kick  in.  See  section 
EX  of  the  Commission's  "Supplement  for  Candidates  for  Mayor  Seeking  Public 
Funding,"  which  discusses  the  disbursement  of  public  funds  and  the  Per  Candidate 
Available  Disbursement  Limit,  and  which  is  attached  at  the  end  of  this  memorandum. 

As  you  know,  for  the  November  8,  201 1  election,  eight  candidates  for  Mayor  have  been 
certified  as  eligible  to  receive,  and  have  been  receiving  public  funds.  In  order  not  to 
disturb  the  process  that  now  is  in  place,  the  Commission  may  decide  to  take  no  action 
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as  a  response  to  the  ruliriii  b\  the  Supreme  Coun.  Alternatively,  the  Commission  may  decide  to 
amend  the  Campaign  Fin;mcc  Reform  Ordinance  ('■CFRO").  San  Francisco  Campaign  and 
Governmental  Conduct  Code  section  1.100  ei  seq..  in  order  to  address  the  disbursement  of  public 
funds  that  may  be  available  due  to  third  party  spending. 


Decision  Point  1: 

Shall  the  Commission  take  action  to  amend  the  CFRO  in  response  to  the  June  27.  201 1  Supreme 
Court  decision? 


If  the  Commission  decides  that  no  action  is  necessary  at  this  time,  it  is  not  necessary  to  consider 
the  following  decision  point. 

If  the  Commission  decides  to  amend  the  CFRO,  staff  has  identified  changes  in  the  CFRO  that 
would  cap  the  amount  of  public  funds  that  may  be  disbursed  to  each  candidate  for  Mayor  at 
$^00,000  and  each  candidate  for  Supervisor  at  $89,000.  These  are  the  amounts  that  are  currently 
available  to  certified  candidates  without  regard  to  third  party  spending;  in  other  words,  they  are 
provided  to  certified  candidates  based  simply  on  amounts  of  qualifying  contributions  that  the 
candidates  raise  from  private  sources. 

Under  the  proposal,  individual  expenditure  ceilings'  will  remain  in  place  and  may  be  adjusted  as 
they  are  now.  based  on  spending  by  third  parties  plus  supportive  funding  for  opponents. 
Historically,  before  the  concept  of  individual  expenditure  ceilings  was  adopted  in  CFRO.  when 
the  expenditure  ceiling  was  lifted  in  a  race,  it  was  lifted  for  all  candidates  in  a  race.  WTien  the 
expenditure  ceiling  was  lifted,  it  was  no  longer  binding  even  on  publicly  financed  candidates, 
who  were  then  free  to  spend  whatever  amount  they  needed.  Flowever,  one  of  the  reasons  to  have 
a  public  funding  system  is  to  "create  an  incentive  to  limit  overall  expenditures  in  campaigns." 
CFRO  §  1.100(a)(3).  In  keeping  with  that  goal,  staff  recommends  that  the  individual 
expenditure  ceilings  remain  in  place  and  be  adjusted  as  they  are  now.  Because  of  the  overall 
caps,  any  adjustments  in  the  individual  expenditure  ceilings  will  not  set  the  stage  for  additional 
public  funding  beyond  the  amounts  candidates  may  receive  based  on  private  funding  alone. 
Publicly  financed  candidates  will  be  able  to  continue  to  raise  private  funds  and  spend  up  to  their 
respective  individual  expenditure  ceilings. 

Staffs  proposed  changes  are  to  section  1.144,  which  governs  the  disbursement  of  public  funds. 


'  An  "individual  expenditure  ceiling"  ("lEC")  is  the  expenditure  ceiling  established  for  each  individual  candidate  for 
Mayor  or  the  Board  of  Supervisors  whom  the  Ethics  Commission  has  certified  as  eligible  to  receive  public  funds. 
CFRO  §  1.104(p).  The  lEC  for  Mayoral  candidates  starts  at  $1,475,000  and  for  Supervisorial  candidates  at 
$143,000.  The  Executive  Director  may  adjust  the  lEC  of  a  candidate  for  Mayor  to  an  amount  equal  to  the  sum  of 
the  Total  Opposition  Spendiivj  a^ainsi  iliat  candidate  and  the  hiiihcst  lc\  cl  of  Total  Supportive  Funds  of  any  other 
candidate  for  Mayor  if  such  amount  is  greater  than  S 1 .475. ()()().  provided  tliai  the  Ixccutive  Director  may  adjust  a 
candidate's  lEC  only  in  increments  ofS  100.000.  CFRO  §  1 . 143(,a).  Ihc  l-xccuiivc  Director  may  adjust  the  lEC  of  a 
candidate  for  the  Board  of  Supervisors  to  an  amount  equal  to  the  sum  of  the  Total  Opposition  Spending  against  that 
candidate  and  the  highest  level  of  the  Total  Supportive  Funds  of  any  other  candidate  for  the  same  otTiec  on  the 
Board,  provided  that  the  Executive  Director  may  adjust  a  candidate's  lEC  only  in  increments  of  S  10.000.  CFRO  § 
1.143(b). 


The  proposed  changes  to  subsections  (c)  and  (d),  payments  for  election  expenses  to  candidates 
for  Mayor  and  the  Board  of  Supervisors,  respectively,  are  almost  identical  but  for  a  grammatical 
correction  to  (c)(2)(C).  The  changes  provide  that  a  candidate  for  Mayor  is  eligible  to  receive  a 
maximum  of  $900,000  from  the  Election  Campaign  Fund;  and  a  candidate  for  the  Board  is 
eligible  to  receive  a  maximum  of  $89,000.  Funds  will  be  disbursed  on  a  first-come,  first-served 
basis,  as  it  is  now.  The  proposal  strikes  language  in  subsections  (c)(2)(D,)  and  ( d  k  2 1(  D )  to 
clarify  that  an  adjustment  of  a  candidate's  individual  expenditure  ceiling  will  not  affect  the 
maximum  amount  of  pubhc  funds  that  a  candidate  may  receive. 

The  proposal  also  strikes  reference  to  the  "Per  Candidate  Available  Disbursement  Limit" 
("PCADL")  in  subsection  (c)(1),  and  former  subsections  (c)(2)  and  (c)(3)(E):  and  in  subsection 
(d)(1),  and  former  subsections  (d)(2)  and  (d)(3)(E).  Former  subsection  1 T  44(e),  which  sets 
forth  how  the  PCADL  is  determined,  is  also  stricken  under  the  proposal.  If  public  funding  is 
capped  at  the  levels  proposed,  staff  does  not  see  a  need  to  determine  the  PCADL  -  each  certified 
candidate  will  be  able  to  receive,  on  a  first-come,  first-served  basis,  a  maximum  of  S900.000  if 
running  for  Mayor,  or  $89,000  if  running  for  the  Board  of  Supervisors.  If  the  PCADL  is 
retained,  should  a  candidate  receive  the  maximum  funding  prior  to  the  date  that  the  amount  of 
the  PCADL  must  be  determined,  that  candidate  would  be  required  to  return  funds  to  the  Election 
Campaign  Fimd  if  the  PCADL  is  determined  to  be  less  than  $900,000  for  a  Mayoral  candidate  or 
less  than  $89,000  for  a  Supervisorial  candidate.  Staff  does  not  believe  that  such  a  result  ser\  es 
the  purposes  of  the  public  financing  program. 


Decision  Point  2: 

Shall  the  Commission  approve  the  changes  set  forth  in  section  1.144  regarding  the  disbursement 
of  public  funds,  as  set  forth  on  page  1,  line  1 1,  to  page  6,  line  12  of  the  draft  amendments? 
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Excerpt  from  Ethics  Commission's  Supplement  for 
Candidates  for  Mayor  Seeking  Public  Eunding 

I\.      Disbursement  of  Public  Eunds 

When  will  you  receive  public  funds  if  you  are  certified? 

Vou  may  begin  receiving  pa\ meats  once  you  are  certified.  L'niil  the  per  candidate  available 
disbursement  limit  has  been  determined.  Mayoral  candidates  who  have  been  certified  as  eligible  to 
receive  public  fmancing  for  their  election  campaigns  have  access  to  funds  from  the  Election 
Campaign  Fund  on  a  first-come,  first-served  basis  based  on  the  date  and  time  that  each  claim  is 
received  by  the  Ethics  Commission. 

H()^^  much  public  funding  will  you  receive  initially? 

(  MX.   '  I.  aro     :;: . -.cd  as  eligible  to  receive  public  funds,  the  Controller  will  pay  you  an  initial 
amouni  of  S50.000  from  the  Election  Campaign  Fund.  After  the  initial  payment,  you  may 
submit  the  required  forms  and  documentation  to  demonstrate  matching  contributions. 

See  S.F.  C&GC  Code  §  1.144(c)(3) 

How  can  you  obtain  public  funds? 

Dailv  Electronic  Payments 

The  Controller's  office  can  make  daily  electronic  payments  to  your  committee  through 
Paymode-X.  a  service  that  replaces  paper  check  payments,  hi  order  to  receive  quick 
disbursements  from  the  City,  candidates  must  enroll  in  Paymode-X  (there  is  no  charge  to  enroll). 
To  enroll  you  must  provide  your;  committee  name:  telephone  number:  physical  and  remittance 
address;  U.S.  federal  employer  identification  number  (EIN):  and  bank  accoimt  information, 
including  ACH  routing  and  accoimt  numbers.  You  can  enroll  online  through  the  Controller's 
website  at  vvwav. sfcontroller.org.  It  may  take  up  to  two  or  three  weeks  from  the  time  you  enroll 
before  your  account  is  ready  to  receive  electronic  payments  (the  bank  must  check  the  validity  of 
your  campaign  account  before  approving  it  to  receive  payments  from  the  City).  You  will  be 
notified  by  email  when  you  are  ready  to  receive  electronic  payments. 

Weeklv  Paper  Checks 

The  Controller  no  longer  distributes  daily  paper  checks.  Paper  checks  are  prepared  only  once  per 
week  (requests  from  Ethics  Commission  must  be  delivered  by  1  p.m.  on  Wednesdays  in  order  for 
the  Controller  to  mail  paper  checks  by  the  following  Friday).  In  order  to  avoid  delays  in 
receiving  public  funds,  candidates  are  encouraged  to  register  for  electronic  payments. 

Can  you  receive  more  funds  after  the  initial  payment? 

After  the  initial  pa\  mcni  of  S5().()0(),  for  each  dollar  of  matching  contributions  that  you  raise  up 
to  $100,000.  you  v\ill  receive  four  dollars  from  the  Election  Campaign  Fund.  Thereafter,  for 
each  additional  dollar  of  matching  contribiiii(Mis  that  you  raise  up  to  $450,000.  you  will  receive 
one  dollar  from  the  Election  Campaign  I  und.  1  he  maximum  amoimt  you  may  recci\  c  is 
$900,000,  unless  your  individual  expenditure  ceiling  is  raised  imder  section  1.143  and  it  is 
determined  that  the  per  candidate  available  disbursement  limit  is  greater  than  $900,000. 
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Funds  available  and  disbursement  ratio 

Candidate  raises 

Election  Campaign  Fund  pays 

$25,000  in  qualiiying  contributions 

$50,000  (initial  payment) 

Up  to  $100,000  in  matching  contributions 

Up  to  $400,000  (4:1  ratio) 

Up  to  $450,000  in  matching  contributions 

Up  to  $450,000  (1:1  ratio) 

Total  available  to  eligible  candidate 

Up  to  $900,000 

If  the  per  candidate  available  disbursement  limit  is  greater  than  $900,000,  and  you  have  already 
received  $900,000  in  public  funds,  you  may  continue  to  be  eligible  for  further  disbursements  at 
the  rate  of  one  dollar  for  each  dollar  of  a  matching  contribution  raised  up  to  the  per  candidate 
disbursement  limit,  provided  that  no  funds  will  be  disbursed  if  such  disbursement  would  result  in 
your  exceeding  your  trust  account  limit. 

See  S.F.  C&GC  Code  §  1.144(c)(3)(E) 

How  does  the  Ethics  Commission  determine  the  per  candidate  available  disbursement 
limit? 

On  the  59th  day  before  the  election,  the  Executive  Director  of  the  Ethics  Commission  -will  divide 
the  total  amount  of  non- administrative  funds  in  the  Election  Campaign  Fund  by  the  total  number 
of  qualified  candidates.  The  result  is  the  per  candidate  available  disbursement  limii. 

If  the  per  candidate  available  disbursement  limit  is  less  than  or  equal  to  $900,000,  you  will  have 
access  to  funds  from  the  Election  Campaign  Fund  on  a  first-come  first-served  basis  up  to  a 
maximum  of  $900,000. 

If  the  per  candidate  available  disbursement  lunit  is  greater  than  $900,000.  you  will  have  access 
to  the  amount  of  the  per  candidate  disbursement  limit,  subject  to  the  limitations  discussed  m  the 
section  above. 
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ORDINANCE  NO. 


"1  [Campaign  and  Governmental  Conduct  Code  -  Capping  the  amount  of  public  matching  funds. 
2 

3  Ordinance  amending  sections  1,144  of  the  Campaign  and  Governmental  Conduct  Code, 

4  to  cap  the  amount  of  public  matching  funds. 

5  Note:  Additions  are  sinsle-underline  italics  Times  Ne^A^  Roman; 

deletions  are  sti-ikcth-ough  italics  Times  Nc\v  Roman. 

6  Board  amendment  additions  are  double  underlined. 

^  Board  amendment  deletions  are  strikothrough  normal. 

8  Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

9  Section  1 .  The  San  Francisco  Campaign  &  Governmental  Conduct  Code  is  hereby 

10  amended  by  amending  Sections  1 .144  to  read  as  follows: 

1 1  SEC.  1.144.  DISBURSEIVIENT  OF  PUBLIC  FUNDS. 

12  (a)  PAYMENT  BY  CONTROLLER.  Upon  certifying  that  a  candidate  is  eligible  to  receive 

13  public  financing  under  this  Chapter,  the  Executive  Director  shall  foo^vard  the  certification  to  the 

14  Controller,  and  the  Controller  shall  disburse  payments  to  the  candidate  from  the  Eieciicn 

15  Campaign  Fund  in  accordance  with  the  certification  and  this  Section. 

16  (b)  TIME  OF  PAYMENTS.  The  Controller  shall  not  make  any  payments  under  this  Chapter  to 

17  any  candidate  more  than  nine  months  before  the  date  of  the  election.  Payments  from  the 

1 8  Controller  shall  be  disbursed  to  eligible  candidates  within  two  business  days  of  the  Controller 

19  receiving  notification  from  the  Ethics  Commission  regarding  the  amount  of  the  disbursement. 

20  except  that  within  fifteen  calendar  days  before  the  election,  such  payments  shall  be  made 

21  within  one  business  day. 

22  (c)  PAYMENTS  FOR  ELECTION  EXPENSES  TO  CANDIDATES  FOR  MAYOR. 

23  (1)  Until  the  Per  Candidate  Available  Disbursement  Limit  has  been  dctciinincd,  cCandidates  for 

24  Mayor  whom  the  Ethics  Commission  has  certified  as  eligible  to  receive  public  financing  for 

25  their  election  campaigns  will  have  access  to  up  to  a  maximum  per  candidate  or" $900 .000  in 
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1  funds  from  the  Eiecticn  Campaign  Fund  on  a  first  come,  first  served  basis  according  to  the 

2  formula  set  forth  in  Subsection  (c)(3)  of  this  Section. 

3  i2f  Once  ihc  Per  Candidate  Available  Disbursement  Limit  has  been  determined,  candidates  for  Mayor 

4  whom  the  Ethics  Commission  has  certified  as  eligible  to  receive  public  financing  for  their  election 

5  campaigfis  shall  have  access  to  funds  from  the  Election  Campaign  Fund  as  follows: 

6  (Aj  If  the  Executive  Director  determines  that  the  Per  Candidate  Available  Disbursement  Limit  is 

7  •    greater  than  $900,000.  each  parncipating  candidate  shall  have  access  to  the  amount  of  the  Per 

8  Candidate  Available  Disbursement  Limit,  subject  to  the  limitanons  set  forth  under  Subsection  (c)(3)(D) 

9  and  (c)(3)(E)  of  this  Section. 

10  (B)  If  the  Executive  Director  determines  the  Per  Candidate  Available  Disbursement  Limit  is  less  than 

1 1  or  equal  to  $900, 000,  participating  candidates  shall  have  access  to  funds  fi-om  the  Election  Campaign 

12  fund  on  a  fi.rst  come,  first  5cr\^cd  basis  up  to  a  maximum  per  candidate  of  $900, 000. 

13  (^2)  A  candidate  for  Mayor  who  is  certified  as  eligible  to  receive  public  financing  under  this 

14  Chapter  shall  receive  payments  for  eligible  matching  contributions  according  to  the  following 

15  formula; 

16  (A)  Upon  qualification  the  candidate  shall  receive  a  one-time  payment  of  $50,000  from  the 

17  Election  Campaign  Fund. 

18  (B)  After  the  initial  payment  under  Subsection  (c)(3)(A),  for  the  first  $100,000  in  matching 

19  contributions  raised  by  the  candidate,  the  candidate  shall  receive  four  dollars  from  the 

20  Election  Campaign  Fund  for  each  dollar  raised. 

21  (C)  After  the  payments  under  Subsection  (c)(3)(B),  for  the  next  $450,000  in  matching 

22  contributions  raised  by  the  candidate,  the  candidate  shall  receive  one  dollars  from  the  Election 

23  Campaign  Fund  for  each  dollar  raised. 
24 
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1  (D)  The  maximum  amount  of  public  funds  a  mayoral  candidate  may  receive  is  $9OO,0C0.t 

2  unless  the  candidate's  Indiyidual  Expenditure  Ceiling  is  adjusted  according  to  the  rules  set  forth  under 

3  Section  1.113. 

4  (E)  If  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined  lo  be  an  amaum  g}-cc.:cr 

5  than  $900,000,  a  candidate  who  has  already  received  at  least  $900,000  in  disbursements  f' cm  :hc  dry 

6  shall  continue  to  he  eligible  to  receive  public  funds  from  the  City  at  the  rate  of  one  dollar  for  each 

7  dollar  of  a  matching  conti'ibution  raised  up  to  the  Per  Candidate  Available  Disbursement  Limit, 

'  8  provided  that  no  funds  shall  be  disbursed  if  disbursement  of  the  funds  would  result  in  the  candidate 

9  exceeding  his  or  her  Tmst  Accoimt  Limit. 

10  (d)  PAYMENTS  FOR  ELECTION  EXPENSES  TO  CANDIDATES  FOR  THE  BOARD  OF 

11  SUPERVISORS. 

12  (1 )  Until  the  Per  Candidate  Available  Disbursement  Limit  has  been  detcimincd,  cCandidates  for  the 

13  Board  of  Supervisors  whom  the  Ethics  Commission  has  certified  as  eligible  to  receive  public 

14  financing  for  their  election  campaigns  will  have  access  to  up  to  a  maximum  ver  candidate  of 

15  $89,000  in  funds  from  the  Election  Campaign  Fund  on  a  first  come,  first  served  basis 

16  according  to  the  formula  set  forth  in  Subsection  (d)(3)  of  this  Section. 

17  (2)  Once  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined,  candidates  for  the 

18  Board  of  SupcTvisors  whom  the  Ethics  Commission  has  certified  as  eligible  to  rccciye  public  financing 

19  for  their  election  campaigns  shall  have  access  to  funds  from  the  Election  Campaign  Fund  as  follows: 

20  (li)  If  the  Executive  Director  determines  that  the  Per  Candidate  Available  Disbursanent  Limit  is 

21  gi'-catcr  than  $89,000,  each  participating  candidate  shall  have  access  to  the  amount  of  the  Per 

22  Candidate  Available  Disbursement  Limit,  subject  to  the  limitations  set  forth  under  Subsection  (dj(3j(D) 

23  and  (d)(3)(E)  of  this  Section. 
24 
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1  ^)  If  Che  Exjcutiyc  Dircacr  dcicrmincs  :hc  Per  Candidate  Available  Disburscmcn:  Limi:  is  less  chan 

2  or  equal  :o  $S9, 000.  participating  candidates  shall  have  access  to  funds  from  ihc  Elcciion  Campaign 

3  Fund  on  a  first  come,  frst  scre  ed  basis  up  to  a  maximum  per  candidate  of$S9. 000. 

4  {?-2)  A  candidate  for  the  Beard  of  Supervisors  who  is  certified  as  eligible  to  receive  public 

5  financing  under  this  Chapter  shall  receive  payments  for  eligible  matching  contributions 

6  according  to  the  following  formula; 

7  (A)  Upon  qualification  the  candidate  shall  receive  a  one-time  payment  of  $1 0,000  from  the 

8  Election  Campaign  Fund. 

S  (B)  After  the  initial  payment  under  Subsection  (d)(3)(A),  for  the  first  S  10,000  in  matching 

1 0  contributions  raised  by  the  candidate,  the  candidate  shall  receive  four  dollars  from  the 

1 1  Election  Campaign  Fund  for  each  dollar  raised. 

12  (C)  After  the  payments  under  Subsection  (d)(3)(B),  for  the  next  $39,000  in  matching 

13  contributions  raised  by  the  candidate,  the  candidate  shall  receive  one  dollar  from  the  Election 

14  Campaign  Fund  for  each  dollar  raised. 

1 5  (D)  The  maximum  amount  of  public  funds  a  candidate  for  the  Board  of  Supervisors  may 

16  receive  is  $89,000.  ,  unless  the  candidate's  Individual  Expenditure  Ceiling  is  adjusted  according  to 

17  the  rules  set  forth  under  Section  1.143. 

18  (E)  If  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined  to  be  an  amount  graatcr 

19  than       000,  a  candidate  who  has  already  received  at  least  $S9, 000  in  disbursements  from  the  Civ,^ 

20  shall  continue  to  be  eligible  to  receive  public  funds  fi-om  the  City  at  the  rate  of  one  dollar  for  each 

21  dollar  of  a  matching  contjibution  raised  up  to  the  Per  Candidate  Disbursement  Limit,  provided  that  no 

22  funds  shall  be  disbursed  if  disbursement  of  the  finds  would  result  in  the  candidate  exceeding  his  or  her 

23  Trust  Account  Limit. 
24 
25 

ETHICS  COMMISSION 
BOARD  OF  SUPERVISORS 


Page  4 
7/6/201 1 
828714 


1  (c)  PER  CANDIDATE AV^iRMLE DISBURSEMENT LBilT.  On  the  59th  day  bcfcrc  tkc  ciccr.on,  :hc 

2  Excciitiyc  Director  shall  divide  the  total  amount  of  non  administrative  funds  in  the  Elccnon  Campaigri 

3  Fund  by  the  number  of  qualified  candidates.  TJ2is  number  shall  be  deemed  the  Per  Candidate  Available 

4  Disbursement  Limit.  For  the  purposes  of  this  section,  the  total  amoimt  of  non  administrative  funds  in 

5  the  Election  Campaign  Fund  shall  be  the  total  amount  of finds  that  c:dsted  in  the  Fund  nine  months 

6  before  the  date  of  election  plus  any  funds  deposited  into  the  Fund  betyvcen  that  date  a^id  the  59th  day 

7  before  the  election  minus  any  funds  necessary  to  cover  the  administi'dtivc  costs  associated  with 

8  implementing  the  public  financing  program  for  the  next  election. 

9  If  there  arc  candidates  who  have  submitted  a  Declaration  of  Qualification  but  whose  eligibiliv;  has  not 

10  been  dcteimincd  as  of  the  59th  day  before  the  election,  the  Executive  Director  shall  assume  that  they 

1 1  arc  qualified  for  the  pwposes  of  determining  the  Per  Candidate  Available  Disbursement  Limit  The  Par 

12  Candidate  Available  Disbursement  Limit  shall  be  revised  upward  according  to  the  formida  above  if 

13  and  when  it  is  detemnined  that  the  candidate  or  candidates  in  question  did  not  qualify  to  receive  public 

14  financing. 

15  Immediately  upon  calculating  the  Per  Candidate  Available  Disbursement  Limit,  the  Executive  Director 

16  shall  inform  the  Controller  of  the  initial  determination  of  the  Per  Candidate  ylvailable  Disbursement 

17  Limit  Thereafter,  the  Executive  Director  shall  immediately  inform  the  Controllc}-  of  any  sucscquem 

18  changes  in  the  Per  Candidate  Available  Disbursement  Limit  due  to  a  detamination  that  a  candidate 

1 9  has  not  qualified  to  receive  public  financing. 

20  ^e)  SUBMISSION  OF  CLAIMS  FOR  PUBLIC  FUNDS.  The  Ethics  Commission  shall 

21  determine  the  information  needed  to  submit  a  claim  for  payment  of  public  funds.  The 

22  Executive  Director  shall  certify  each  request  for  payment  of  public  funds  within  four  business 

23  days  of  the  request,  except  that  within  14  calendar  days  before  the  election,  when  the 

24  certification  of  a  request  for  public  funds  shall  be  made  within  two  business  days  of  the 
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1  request.  No  candidate  may  submit  a  claim  for  public  funds  if  the  candidate  has  any  such 

2  claims  pending  with  the  Ethics  Commission.  For  candidates  for  Mayor,  any  submission  of  a 

3  claim  for  public  funds  must  include  a  minimum  of  $5,000  of  matching  contributions;  provided 

4  that  in  the  14  calendar  days  preceding  an  election,  a  claim  must  include  a  minimum  of  Si, 000 

5  of  matching  contributions.  For  candidates  for  the  Board  of  Supervisors,  any  submission  of  a 

6  claim  for  public  funds  must  include  a  minimum  of  $1 ,000  of  matching  contributions;  provided 

7  that  in  the  14  calendar  days  preceding  an  election,  a  claim  must  include  a  minimum  of  $200  of 

8  matching  contributions.  All  claims  for  public  funds  must  be  submitted  no  later  than  5:00  p.m. 

9  on  the  30th  day  following  the  date  of  the  election. 

10  (ge)  DEPOSIT  IN  CAMPAIGN  CONTRIBUTION  TRUST  ACCOUNT.  A  candidate  must 

1 1  deposit  all  payments  received  from  the  Election  Campaign  Fund  in  his  or  her  candidate 

12  committee's  Campaign  Contribution  Trust  Account. 
13 

APPROVED  AS  TO  FORM: 

1 4  BARBARA  J.  PARKER,  Oakland  City  Attorney 

Acting  as  Special  City  Attorney,  City  and  County  of  San  Francisco 

1 5 

16  By:   

MARKMORODOMI 

1 7  Deputy  City  Attorney 
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Ethics  Commission 

City  and  County  of  San  Francisco 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COiVEVIISSION 
For  the  Meeting  of  July  11,  2011 

1.  Budget. 

The  Mayor  proposed  his  FY  11-12  budget  to  the  Board  of  Supervisors  on  June  1 .  The 
budget  generally  provides  the  Commission  its  requested  budget,  which  includes 
$2,259,979  for  the  operating  budget  and  $2,009,451  for  the  Election  Campaign  Fund 
(ECF),  plus  a  repayment  of  $4,079,107  to  the  ECF.  No  changes  were  made  by  the 
Budget  Committee  when  it  considered  the  Commission's  budget  on  June  20  and  2". 
The  budget  will  be  introduced  to  the  Board  at  its  meeting  on  July  12;  the  Board  is 
scheduled  to  complete  its  consideration  of  the  budget  by  July  26. 

2.  November  8,  2011  Election. 

Eight  candidates  for  Mayor  have  been  certified  as  eligible  to  receive  public  funds.  The 
Commission  has  disbursed  a  total  of  $2,705,651  to  these  eight  candidates. 

Candidates  for  Mayor  who  are  interested  in  seeking  public  funding  may  submit  an 
apphcation  for  public  funds  beginning  February  8.  In  order  to  receive  public  funds,  an 
interested  candidate  must  demonstrate,  among  other  things,  that  he/she  has  received  at 
least  $25,000  in  qualifying  contributions  from  at  least  250  individuals  who  reside  in  the 
City. 

3.  Investigation  and  enforcement  program. 

Since  its  last  regular  meeting  on  June  13,  201 1,  the  Ethics  Commission  has  received  no 
new  complaints.  There  are  22  pending  complaints  alleging  violations  within  the  Ethics 
Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

6 

Conflict  of  Interest 

4 

Governmental  Ethics 

0 

Lobbyist  Ordinance 

Campaign  Consultant  Ordinance 

Sunshine  Ordinance 

8 

TOTAL 

22 

4.        Campaign  finance  disclosure  program. 

a.  Filing  deadline.  The  next  filing  deadline  that  applies  to  all  committees  falls  on 
August  1,  201 1  for  the  First  Semi- Annual  statement,  which  covers  the  reporting  period 
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ending  June  30,  201 1 .  In  the  interim,  staff  continues  to  receive  and  process  campaign  statements 
for  other  filing  deadlines.  Staff"  continues  to  answer  questions  from  and  conduct  outreach  to 
candidates  and  other  committee  representatives  about  campaign  fmance  filing  obligations. 

b.  Collection  of  late  filing  tees  and  contribution  forfeitures.  In  the  FY  10-11.  the  Commission 
collected  a  total  of  S48.309  in  campaign  finance  late  fees  and  forfeitures.  Outstanding  late  fees 
and  forfeitures  total  Si  77.220  of  which  waiver  requests  are  pending  for  $130,161:  and  $25,628  is 
pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (  BDR).  The  following 
chan  provides  details  on  pending  accounts  referred  to  BDR: 


# 

Committee/ 
FUer 

ED  # 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
'  balance 

Current 
balance 

(Changes  are 
in  bold) 

1 

Johnnie  Caner  for 
Community 
Colleee  Board 

1226264 

Johnnie  Carter 

6/16/06 

$9,520 

$6,595 

$6,595 

2 

Committee  to 
Elect  .VI.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

S5,525 

$5,525 

$5,525 

3 

Bill  Barnes  for 
District  5 

1265969 

Mix 
Rosenthal 

1/3/08 

$3,120 

$113 

$113 

4 

Care  Not  Cash 

1244505 

Ronald  Jin 

2/29/08 

$5,331 

$1,256 

S956 

5 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

$1,775 

6 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Mvma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

7 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

8 

San  Francisco 
Women's 
Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

9 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johimy  K. 
Wang 

4/19/11 

$2,000 

$2,000 

$4,000' 

10 

Coalition  to  Elect 
Hon.  Chris 
Jackson  to 
Community 
College  Board 

1302351 

Hon.  Chris 
Jackson 

6/17/11 

2,658.90 

New  Referral 

2,658.90 

TOTAL 

$25,628 

'  Under  a  signed  settlement  agreement,  this  filer  had  agreed  lo  m^ike  two  pa\ments  as  follows;  i )  $2,000  due  by 
1/3/2010  and  2)  $2,000  due  by  3/16/1 1 .  Because  this  filer  did  not  make  these  payments,  the  Commission  referred 
the  filer  to  BDR. 
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5.        Revenues  report. 

For  FY  10-11,  the  Commission  is  budgeted  to  generate  $78,000  in  revenues.  As  of  June  29, 
201 1,  the  Commission  received  and  deposited  $1 16,616  as  summarized  below.  The  figure 
represents  collection  of  approximately  149  percent  of  expected  revenues  for  F^'  10-11. 


Revenues  received  and  deposited  as  of  June  29,  201 1 : 


Source 

Budgeted  Amount  FY 
10-11 

Receipts 

Lobbyist  Fees 

$8,000 

$40,500 

Other  Ethics  General 

SI. 000 

$395 

Campaign  Finance  Fines 

$50,000 

$45,500 

Campaign  Consultant  Fees 

$15,000 

$17,500 

Lobbyist  Fines 

$1,000 

$2,050 

Statements  of  Economic  Interests  Fines 

$1,000 

$295 

Other  Ethics  Fines 

$1,000 

$7,576 

Campaign  Consultant  Fines 

$1,000 

$2,800 

Total 

$78,000 

$116,616 

6.  Draft  regulations  related  to  complaints  regarding  Sunshine  Ordinance  and  referrals 
from  the  Sunshine  Ordinance  Task  Force. 

The  Sunshine  Ordinance  Task  Force  (SOTF)  has  informed  the  Commission  that  its  review  of 
draft  regulations  related  to  the  handling  of  complaints  regarding  alleged  violations  of  the 
Sunshine  Ordinance  and  referrals  from  the  SOTF  continues.  The  SOTF  anticipates  that  it  will 
complete  its  work  sometime  this  summer. 

7.  Lobbyist  program. 

As  of  June  30,  201 1,  73  individual  lobbyists  were  registered  with  the  Commission.  In  FY  10-11, 
total  revenues  collected  to  date  amount  to  $42,550,  which  consist  of  $40,500  in  lobbyist 
registration  fees  and  $2,050  in  late  fines.  The  June  201 1  reporting  period  deadline  is  July  15. 
2011. 

8.  Campaign  Consultant  program. 

As  of  July  5,  201 1,  3 1  campaign  consultants  are  active  and  registered  with  the  Commission. 
$17,500  in  registration  fees  and  $2,800  m  late  fines  were  collected  during  the  2010-201 1  fiscal 
year.  The  next  campaign  consultant  quarterly  report  deadline  is  Thursday.  September  15,  201 1. 
Staff  will  mail  and  e-mail  reminder  notices  to  all  active  campaign  consultants  two  weeks  before 
the  deadline. 

On  July  7,  201 1,  the  Rules  Committee  will  consider  for  placement  on  the  November  201 1  ballot 
the  draft  amendments  to  the  Campaign  Consultant  Ordinance  that  were  approved  by  the  Ethics 
Commission  at  its  meetings  on  December  13,  2010  and  January-  10,  20 11 . 
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9,        Statement  of  Economic  Interests  program. 

Betueen  May  3  and  June  1.  sialY entered  310  SEI-related  filings  into  SFEDS.  On  June  14.  2011. 
staff  sent  135  first  non-filer  notifications  to  81  commissioners  and  54  designated  employees.  As 
of  July  L  there  were  44  remaining  non-filers:  30  commissioners  and  1 1  designated  employees. 

The  Ethics  Commission  must  send  out  two  non-filer  notifications  before  sending  an  enlbrcement 
referral  to  the  state  Fair  Political  Pracfices  Commission  (FPPC).  The  Ethics  Commission  is 
currently  two  months  ahead  of  the  FPPC's  recommended  notification  and  enforcement  referral 
schedule.  After  the  second  non-filer  notification  is  sent,  filers  will  have  14  days  to  file  their 
SEIs.  If  they  do  not  file  within  the  required  time  period,  the  Ethics  Commission  will  begin 
compiling  supporting  documents  for  an  enforcement  referral  to  the  FPPC.  After  the  Commission 
c  I— :  c  enforcement  referral  process,  the  Commission  will  notify  the  FPPC  if  the 

.  ceives  a  SEI  filing  from  a  referred  filer.  The  FPPC  may  impose  fmes  up  to 
n  :  .  II  -  I  .  .:cn  SEI  not  filed. 

Fines  may  be  assessed  up  to  four  years  after  the  late  filing.  The  Ethics  Commission  staff  will  be 
sending  late  fee  notifications  sometime  from  November  through  January  in  order  to  capture  the 
majority  of  late  filings  for  201 1 .  The  Commission  may  impose  late  fees  of  up  to  $100  for  each 
SEI  not  filed  on  time. 


FPPC's  Recommendations  for  Notification  and  Referral  for  Agencies  witli  More  than  50  Filers 


First  Non-Filer 
Notice 

Second  Non-  Enforcement 
Filer  Notice       i  Referral 

Fines  Notices 

FPPC's 

Recommendations 

Within  120 
days  after 
annual  deadline 
{August  I  or 
earlier) 

Within  60  days 
after  first  non- 
filer  notice  is 
sent  {October  I 
or  earlier) 

Witiiin  45  days 
after  second  non- 
filer  notice  is  sent 
{November  J  5  or 
earlier) 

Within  4  years  of  the 
violation 

Ethics 

Commission's 
Notification 
Schedule  for  2011 

•  Sent  on  June 
14,  2011 

•  Letters  with 
revised 
addresses  sent 
on  June  23, 
2011 

Within  60  days 
after  first  non- 
filer  notice  is 
sent 

Within  45  days 
after  second  non- 
filer  notice  is  sent 

.After  the  Ethics 
Commission  completes 
the  enforcement  referral 
process,  the  Commission 
staff  will  begin  the  fines 
notification  process  from 
November  through 
Januan.'. 

Reference 

Fair  Political  Practices 
Commission  Notification 
Guidelines  for  Filing  Officers 
Statement  of  Economic  Interests 
(Form  700) 

http://www.fppc.ca.sov/forms/auid 
elines06-09.pdf 

Statement  of 
Economic 
Interests  Form 
700  Non-Filer 
Enforcement 
Referral 

http://www.fi3pc.c 
a.^ov/forms/SeiN 
on- 

FilerReferral.pdf 

Political  Reform  .Act 
Statute  of  Limitations 
(PR.A  §  91011) 
http:/'www.fppc.ca.aov/ 
Act/'2011Act.Ddf 

Fair  Political  Practices 

Coniiiiission  t-uikiclines 
for  \\      uv^  1  aic  1  incs 
hup:  \\^\^\  :ppc.L\mov/f 
omis  1  aic  1  I11C  cuiideli 
nes  0'"-U)jxit' 
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10.  Outreach  and  Education. 

On  June  14,  staff  conducted  ^^'o  Governmental  Ethics  and  Statement  of  Incompatible  Activities 
Trainings  for  the  Planning  Department. 

On  June  17,  staff  led  a  discussion  session  with  new  members  of  the  Civil  Grand  Jury  on  the 
filing  of  the  Statement  of  Economic  Interests  (SEI). 

On  June  23,  staff  conducted  a  Candidates'  Training  which  covered  filing  requirements  for 
potential  candidates  for  the  City  elective  offices  of  Mayor,  District  Attorney,  and  Sheriff.  This 
training  focused  on  campaign  finance  requirements  that  apply  to  candidates  for  all  City  elective 
offices  and  provided  an  overview  of  the  Mayoral  public  financing  program. 

The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments. 

The  following  are  the  currently  scheduled  live  trainings  for  201 1 : 

Candidates'  Training:  August  9 

The  following  are  web  video  trainings  available  on  the  Commission  website: 

Department  of  Building  Inspection  SLA  Training 

Candidates'  Training 

Controller's  Office  SLA  Training 

Department  on  the  Environment  SLA  Training 

Governmental  Ethics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner's  Office  SLA  Training 

Non-Candidate  Recipient  Committee  Training 

PubHc  Utilities  Commission  SLA  Training 

SLA  Template  Language  Training 

11.  Interns. 

This  past  fiscal  year  we  have  been  fortunate  to  have  had  the  services  of  the  following  interns, 
some  of  whom  are  continuing  on  with  their  services  to  the  Commission:  Rose  Chan,  a  graduate 
of  the  USE  School  of  Law;  Johnny  Hosey,  a  graduate  of  San  Francisco  State  University:  Dakona 
Alex,  a  student  at  the  Graduate  Theological  UnionAJC  Berkeley;  and  Perry  Wong,  an 
undergraduate  at  New  York  University. 
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[DRAFT] 
Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
July  11,  2011 
Room  408,  City  Hall 
1  Dr.  Carlton  B.  Goodlen  Place 
San  Francisco,  CA  94102 

L        Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  5:33  PM. 

COM\nSSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chanperson:  Jamienne  Studley. 
Vice-Chairperson;  Beverly  Hay  on,  Commissioner;  Dorothy  S.  LiiL  Commissioner:  Charles 
Ward,  Commissioner. 

ST--\FF  PRESENT:  John  St.  Croix,  Executive  Director:  Mabel  Ng,  Depurv"  Executive  Director; 
Garrett  Charfield.  hivestigatorTegal  .Analyst;  Catherine  .Argumedo.  Investigator  Legal  .Analyst. 

OFFICE  OF  TFIE  CITY  ATTORNEY:  Jon  Gilmer,  Deput>-  Cit>-  Attorney. 

OFFICE  OF  THE  O.AKL.ANT)  CITY  ATTORNEY:  Mark  Morodomi.  Super\-ising  Anomey. 

OTHERS  PRESENT:  Sue  Cauthen.  JeweUe  Gomez.  Dr.  Maria  Rivero.  Luis  Herrera.  Dr.  Derek 
Kerr,  Judith  Rosen,  Richard  Knee,  Hope  Johnson.  Pnomas  Picarello.  Zack  Stewart.  Peter 
Warfield,  Kimo  Crossman.  Ray  Hartz,  Da\id  Pilpel.  Bruce  Wolfe,  Charles  Marsteller.  PatncK 
Monette-Shaw,  Larry  Bush,  Da^id  Looman.  Chris  Wright.  Bradley  Hertz.  Vince  Courmey.  Ken 
Cleveland,  and  other  unidentified  members  of  the  public. 

NL4TERL\LS  DISTRJBUTED: 

-  Staff  memorandum  regarding  Ethics  Complaint  No.  01-10015,  dated  July  6.  201 1 . 

-  San  Francisco  Civil  Grand  Jury  Report  -  San  Francisco's  Ethics  Commission:  The  Sleeping 
Watch  Dog. 

-  Draft  Response  to  the  San  Francisco  Ci"vil  Grand  Jury  Repon. 

-  Staff  memorandum  regarding  possible  amendments  to  the  Campaign  Finance  Reform 
Ordinance,  dated  July  7,  201 1 . 

-  Draft  Ordinance  amending  section  1.1-14  of  the  Campaign  and  Governmental  Conduct  Code, 
dated  July  6,  2011. 

-  Legislative  Digest  and  draft  Ordinance  amending  section  1.144  of  the  Campaign  and 
Governmental  Conduct  Code,  dated  July  1 1,  201 1 . 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  June  13, 
2011. 

-  Draft  \Iinutes  of  the  Special  Meeting  of  the  San  Francisco  Ethics  Commission  on  June  28, 
2011. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  July  1 1,  201 1 . 
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II.       Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission 

Chairperson  Hur  stated  that  each  speaker  would  be  permitted  three  minutes  to  speak.  He  noted 
that  he  wanted  to  ensure  everyone  was  afforded  the  opportunity-  to  speak. 

Dr.  Maria  Rivero  stated  that  she  was  a  whistleblower  and  driven  out  of  her  job.  She  stated  that 
she  had  reponed  a  potential  conflict  of  interest  in  September  2009  regarding  a  contract  between 
Health  Management  Associates  and  Mitch  Katz.  the  former  Director  of  the  Pubhc  Health 
Department.  She  alleged  that  Vlr.  Katz  had  a  conllict  of  interest  due  to  his  consulting  work  for 
H\L\  and  that  the  complaint  was  still  under  consideration. 

Patrick  Monene-Shaw  stated  that  the  Ethics  Commission  was  a  complete  mess  and  that  the  Civil 
Grand  Jurv  's  report  barely  scratched  the  surface.  He  suggested  changing  the  regulations  and 
scheduling  hearings  on  all  referrals  to  Ethics.  He  stated  that  the  Commission's  duty  was  to 
protect  the  citizens  of  San  Francisco. 

Ray  Hartz  stated  that  he  had  anendcd  the  hearing  for  Nh".  Shoemaker.  He  stated  that  he  had  been 
in  the  militar.  lor  o\  or  1  ()  \ears.  He  stated  that  no  one  has  the  right  to  tell  him  that  he  cannot 
talk  about  something.  He  stated  that  members  of  the  Ethics  Commission  have  taken  an  oath  to 
suppon  and  defend  the  United  States  and  California  Constitution. 

Judith  Rosen  stated  that  she  was  speaking  on  behalf  of  her  sister,  who  lives  down  the  street  from 
her.  She  claimed  that  her  sister  had  been  subject  to  a  retaliatory  complaint  regarding  visible 
trash  cans.  She  stated  that  her  sister  and  her  sister's  partner  are  both  City  employees.  She  stated 
that  she  had  two  different  violations  of  whistleblower  complaints  and  that  would  like  to  discuss 
them  privately. 

Richard  Knee  identified  himself  as  the  immediate  past  Chair  for  Sunshine  Ordinance  Task  Force 
('"Task  Force").  He  stated  that  he  appreciated  the  Commission's  patience  on  the  proposed 
guidelines  for  the  Ethics  Commission's  regulations  on  Sunshine  complaints.  He  stated  that  he 
anticipated  the  Task  Force  would  send  dieir  comments  within  a  month  or  two. 

Dr.  Derrick  Kerr  stated  that,  after  20  years,  he  became  a  whistleblower  and  lost  his  job.  He 
stated  that  he  had  reported  a  conflict  of  interest  regarding  a  City  contract  that  was  awarded  Davis 
Ja  and  .Associates.  He  stated  that  Health  Department  employee  Deborah  Sherwood  resided  at  the 
same  address  as  Davis  Ja  and  co-owned  property  with  him  and  that  she  failed  to  disclose  a 
personal  and  business  relationship  with  Ja  and  Associates.  He  stated  that  staffs  investigation  is 
ongoing. 

Thomas  Picarello  stated  that  tlie  agenda  had  too  many  items  and  suggested  that  the  Commission 
hold  a  special  meeting  to  discuss  the  Civil  Grand  Jury  Report  and  response. 

Kimo  Grossman  agreed  with  Mr.  Picarello.  He  stated  that  scheduling  the  item  for  a  separate 
meeting  would  allow  for  a  full  discussion. 
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Sue  Cauthen,  a  member  of  the  Task  Force,  stated  that  she  had  not  read  the  Civil  Grand  Jury 
Report  in  its  entirety.  She  stated  that  she  agrees  with  some  of  the  recomLmendations  in  the  repon. 

m.      Consideration  of  Ethics  Complaint  No.  01-100115. 

Investigator  Garrett  Chatfield  stated  that  this  discussion  was  regarding  the  applicability  of 
section  67.34  of  the  Sunstdne  Ordinance  and  that  it  was  not  a  probable  cause  hearing.  He  played 
a  video  of  the  Library  Commission  meeting  in  question.  He  stated  that  staff  believed  a  violation 
occurred  and  that  the  issue  is  whether  section  67.34  applies  to  either  Sue  Blackman  or  Jewelle 
Gomez.  He  stated  that  Ms.  Gomez  was  appointed  by  the  Mayor  and  that  Ms.  Blackman  was 
neither  an  elected  official  nor  a  department  head. 

Ms.  Cauthen  stated  that  she  believed  that  at  issue  is  not  only  the  application  of  section  67.34.  but 
also  the  proper  treatment  of  the  public.  She  stated  that  the  government  should  treat  people  with 
respect. 

Mr.  Knee  stated  that  he  had  chaired  the  hearing  of  the  Task  Force  where  this  matter  was  heard. 
He  stated  that  the  Task  Force  had  found  Ms.  Gomez  violated  the  Sunshine  Ordinance. 

Jewelle  Gomez,  President  of  Library  Commission,  stated  that  she  felt  compelled  to  add  context 
to  the  deliberations.  She  stated  that  the  video  was  not  complete  and  that  she  had  asked  the 
previous  speaker  to  sit  down  as  well.  She  stated  that  "willfuf  implies  a  deliberate  attempt  to 
violate  the  Brown  Act.  She  stated  that  she  had  followed  all  procedure  as  it  had  been  at  all 
previous  hearings.  She  stated  that  the  Library  Commission  had  never  traditionally  covered  an 
item  both  in  general  public  comment  and  again  during  a  specific  agenda  item.  She  stated  that 
Ms.  Cauthen  had  refused  to  stop  speaking  and  that  she  was  assured  by  the  Deputy"  City  Attorney 
(DCA)  that  she  was  correct  in  asking  her  to  wait  for  the  agenda  item.  She  stated  that  Ms. 
Cauthen  had  showed  great  disrespect  to  the  Commission.  Ms.  Gomez  stated  that  what  was 
willful  was  the  Task  Force's  deliberate  scheduling  of  the  matter  when  neither  she  nor  the 
Commission  secretary  would  be  able  to  attend  the  Task  Force  meeting.  She  stated  that  she 
testified  and  acknowledged  that  the  wording  of  the  Commission's  agenda  may  have  been 
misleading  and  so  the  Commission  changed  the  wording  on  the  agenda.  She  stated  that  the  new 
vvording  on  the  agenda  was  approved  by  the  DCA.  She  stated  that  it  has  been  an  honor  for  her  to 
serve  on  the  Library  Commission. 

Commissioner  Ward  stated  that  he  saw  something  on  the  video  that  differed  from  what  Ms. 
Gomez  stated.  He  stated  that  it  appeared  to  him  that  Ms.  Cauthen  was  trying  to  explain  what  she 
was  hoping  to  say  during  public  comment.  He  stated  that  it  was  hard  for  him  to  understand  how 
someone  sitting  in  the  chair  would  treat  a  member  of  the  public  in  that  way.  He  stated  that  her 
actions  were  unconscionable. 

Chairperson  Hur  asked  whether  Ms.  Cauthen  was  able  to  express  her  views  under  the  later 
agenda  item.  Ms.  Cauthen  stated  that  she  was  not.  She  stated  that  what  she  was  going  to  say 
was  not  related  to  the  later  agenda  item,  since  it  was  about  the  preser\-ation  of  libraries  city--wide. 
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Commissioner  Ward  asked  whether  Ms.  Gomez  had  ever  apologized.  Ms.  Cauihen  stated  that 
she  had  not.  She  stated  that  she  uas  shocked  that  Ms.  Gomez  lost  control  and  yelled  at  her.  as 

she  -w^l  'x\T  ,i!ic'^:"'j  1  ;br;ir>  C  ommission  meetings  since  1988.  She  stated  that  it  created  a 
ci".  .  .nhcr  people  who  anended  the  meeting.  She  stated  that  neither 

Mv        _  .  .  :-rar>  Commissioners  has  mentioned  the  subject. 

Ms.  Gomez  stated  that  .Ms.  Cauthen  had  indicated  that  she  was  going  to  talk  about  North  Beach 
and  1  told  her  to  wait  for  tliat  item.  She  stated  that  what  occurred  may  have  been  indecorous,  but 
she  fell  assaulted  b>  her.  She  stated  that,  as  Chair,  when  you  ask  someone  to  sit  down,  they  sit 
down.  She  stated  that  Ms.  Cauthen  was  disrespectful  to  the  Commission,  but  admitted  that  she 
should  not  have  snapped  at  her.  She  provided  a  public  apology,  saying  that  her  great- 
grandmother  would  not  approve,  but  that  her  point  was  still  on  target. 

Commissioner  Liu  agreed  with  Commissioner  Ward  and  stated  that  she  did  not  see  any  assault  or 
disrespect.  She  stated  that  she  did  not  understand  Ms.  Gomez's  reaction.  She  stated  that  it  was  a 
willful  violation  of  the  Sunshine  Ordinance.  Commissioner  Studley  stated  that  she  agreed  with 
both  Commissioners  as  well.  She  stated  that  she  was  troubled  by  the  jurisdictional  issue,  as  the 
Commission  may  not  have  the  tools  to  address  it  given  the  statute.  Chairperson  Hur  agreed  and 
stated  that  he  did  not  find  the  notion  that  the  Chair  felt  disrespected  to  be  credible. 

Commissioner  Ward  suggested  that  the  Commission  write  a  letter  to  her  appointing  authority 
expressing  the  Commission's  view  of  what  occurred  and  requesting  that  that  person  reconsider 
her  service  on  the  Library  Commission.  Chairperson  Hur  suggested  adding  a  statement  that  her 
conduct  willfully  violated  section  67.15  of  the  Sunshine  Ordinance. 

Executive  Director  St.  Croix  stated  that  there  may  have  been  a  drafting  error  in  section  67.34.  but 
that  the  Commission  could  determine  what  the  policy  would  be.  He  stated  that  the  policy  could 
not  be  changed  immediately,  but  that  the  Commission  could  request  that  staff  work  on  it. 

DC  A  Givner  stated  that  the  Sunshine  Ordinance  itself  leaves  a  lot  of  blanks  for  Ethics 
Commission  enforcement.  He  stated  that  the  proposed  regulations  that  the  Commission  was 
considered  last  year  addressed  some  of  those  issues.  He  stated  that  the  Commission  could  not 
impose  penalties  until  those  regulations  have  been  adopted.  Mr.  St,  Croix  stated  that  staff  s 
memorandum  addressed  the  alternatives  under  the  current  regulations. 

Public  Comment: 

Patrick  Monette-Shaw  stated  that  the  sentence  in  section  67.34  clearly  says  that  it  applies  to 
"managerial  employees."  He  siaicd  that  the  Commission  does  not  need  to  discuss  jurisdiction,  as 
the  Task  Force  already  found  a  violation.  He  stated  that  section  67.34  need  to  be  clarified  by  the 
Task  Force  revisions.  He  stated  that  tlie  Commission  should  rule  that  section  67.34  was  violated. 

Peter  Warfield  stated  that  he  had  attended  Library  Commission  meetings  for  more  than  a  decade. 
He  slated  that  he  was  the  speaker  after  Ms.  Cauthen  at  the  mcciiiiLi  in  question.  He  staled  that 
speaker  prior  to  Ms.  Cauthen  was  allowed  to  speak  longer  than  Ms.  Cauthen  before  being  told  to 
hold  her  comment  until  the  later  agenda  item.  1  le  stated  that  Ms.  Cauthen  was  forced  to  sit 
down. 
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A  member  of  the  public  stated  that  what  occurred  at  the  meeting  in  question  occurs  frequently  at 
the  Library  Commission  meetings.  He  stated  that  the  Library  Commission  does  not  want 
accountability  in  the  future  and  that  there  are  moneyed  interests  involved  that  are  suppressing  the 
truth.  He  suggested  that  the  Ethics  Commission  honor  Sue  Cauthen,  as  it  takes  a  lot  for  someone 
to  stand  up  to  the  ruthless  crooks. 

Ray  Haxtz  asked  why  Ms.  Biackman  was  included,  since  her  actions  were  not  in  question.  He 
stated  that  he  thought  it  was  a  willful  violation  as  it  occurred  in  2009.  He  stated  that  Ms.  Gomez 
could  have  spoken  to  Ms.  Cauthen  and  apologized,  but  she  never  did  that.  He  stated  that  Ms. 
Gomez  had  a  total  disregard  for  the  citizens  of  the  City.  He  stated  that  Ms.  Cauthen  would  have 
been  generous. 

A  member  of  the  public  stated  that  she  had  attended  the  Library  Commission  meeting  that  night 
and  that  Ms.  Gomez  was  yelling  at  Ms.  Cauthen.  She  stated  that  it  was  more  than  indecorous. 
She  stated  that  she  has  attended  many  public  meetings  and  frequently  members  of  the  public  will 
get  out  of  control.  She  stated  that  no  one  expected  the  person  in  authority  to  do  that.  She  stated 
that  she  had  written  a  letter  to  the  Mayor  about  two  years  ago  regarding  this  incident. 

Kimo  Grossman  stated  that  it  was  the  Ethics  Commission's  duty  to  enforce,  as  the  Task  Force  is 
given  the  power  to  adjudicate.  He  stated  that  the  Task  Force  found  a  willful  violation  and  that  it 
was  referred  for  enforcement.  He  stated  there  was  no  reason  to  readjudicate  everylhing  from  the 
Task  Force.  He  recommended  taking  strong  action  against  this  person. 

Thomas  Picarello  stated  that  the  Commission  has  now  denied  19  Orders  of  Determination  from 
the  Task  Force.  He  stated  that  the  Ethics  Commission  has  to  have  accountability  as  there  was  a 
serious  and  willful  violation  of  the  Sunshine  Ordinance.  He  would  like  the  Commission  to 
reconsider  the  motion  and  refer  to  the  Mayor's  office. 

Zack  Stewart  stated  that  he  has  been  appearing  in  public  meetings  for  fifty  years.  He  stated  that 
a  fiiend  of  his  had  warned  him  about  the  Library  Commission.  He  stated  that  he  does  not  waste 
his  time  at  the  Library  Commission  anymore,  as  it  is  loaded  with  money.  He  stated  that  they 
crush  anyone  that  does  not  agree  with  them.  He  supported  the  Ethics  Commission's  finding  a 
violation. 

Luis  Herrera,  City  Librarian,  stated  that  he  wanted  to  speak  on  behalf  of  President  Gomez.  He 
stated  that  she  had  been  appointed  by  Mayor  Newsom  and  elected  President  of  the  Commission 
since  2008.  He  stated  that  she  has  earned  the  respect  of  the  Commissioners.  Library  staff,  and 
the  community.  He  stated  that  he  has  been  City  Librarian  during  her  entire  tenure  that  she  has 
been  fair  and  professional.  He  stated  that  what  the  Commission  saw  on  the  video  was  not  the 
Commissioner  Gomez  he  knew.  He  stated  that  any  action  taken  by  the  Ethics  Commission 
would  diminish  her  activities  to  San  Francisco. 

Ms.  Cauthen  stated  that  she  agreed  with  Mr.  Hartz.  She  stated  that  if  Ms.  Gomez  had  not  yelled, 
she  may  have  let  it  go.  She  stated  that  she  was  present  during  the  drafting  of  the  Sunshine 
Ordinance  and  that  the  intent  was  to  give  the  Ethics  Commission  the  authority  to  enforce 
violations  of  the  Ordinance.  She  asked  the  Commission  to  send  a  letter  to  the  Mayor. 
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An  anon>Tnous  man  stated  that  everyone  makes  mistakes.  He  staled  that  this  conversation 
occurred  rwo  years  ago.  He  suggested  that  this  type  of  behavior  should  not  be  permitted. 

Commissioner  I  iu  asked  whether  the  Commission  would  be  able  to  enforce  a  violation  against 
Ms.  Gon:c     '  '  \  !d  slated  that  \  Is  Aiomez  does  not  fall  into  any  of  the  three  categories 

meniionc;  '        (.  cMiimissioner  Siadley  stated  that  this  situation  is  akin  to  a  member 

of  the  aui.:  .       cr  ip.ember  of  the  audience  from  speaking.  She  stated  that  it 

would  be  but  that  it  would  not  fall  within  the  powers  of  the  Ethics 

Commis>.i      ^  .  T-^nging  iiio  the  anention  of  the  Mayor. 

Motion  11-0"- 11 -01  (NVard/Liu):  Moved,  seconded,  and  passed  (5-0)  that  the  Commission 
send  a  letter  to  the  Mayor  stating  that  Jewelle  Gomez,  Chair  of  the  Library  Commission, 
>>illfulh  \iolatcd  section  67.15  of  the  Sunshine  Ordinance,  include  a  copy  of  the  video,  and 
recommend  that  the  .Mayor  consider  removing  Ms.  Gomez  as  his  appointee  to  the  Library 
Commission. 

Mr.  St.  Croix  suggested  that  staff  draft  the  letter  to  the  Mayor  and  Chairperson  Hur  have  final 
approval. 

IV.      Consideration  of  possible  response  to  the  2010-2011  Civil  Grand  Jury  Report. 

Executive  Director  St.  Croix  stated  that  a  response  to  the  Civil  Grand  Jury  Report  is  required  and 
that  the  Commission  is  required  to  respond  to  all  seven  findings.  He  stated  that  he  had  drafted  a 
response  for  consideration. 

Commissioner  Ward  agreed  that  this  item  should  be  scheduled  for  a  special  meeting  in  order  to 
have  more  time  to  discuss  and  weigh  public  comment  on  the  response.  He  asked  what  would 
happen  if  the  Commission  missed  the  August  15,  201 1  deadline.  DCA  Givner  recommended  not 
missing  the  deadline. 

Commissioner  Studley  agreed  that  there  were  several  policy  issues  that  the  Commission  may 
want  to  address,  but  asked  to  discuss  the  findings  tonight  as  well.  Commissioner  Hayon  agreed 
and  stated  that  the  Commission  has  the  opportunity  to  provide  an  educational  opportunitv-  to  the 
public.  She  ^lated  that  the  Commission  could  discuss  the  report  and  hear  from  the  public  at  a 
special  meetinLi.  (  hairperson  Hur  stated  that  the  purpose  of  placing  tliis  item  on  the  agenda  at 
this  meeiinLi  a  as  because  of  the  deadline.  He  stated  that  he  had  concerns  of  setting  a  special 
mecM  L  .  a--  the  (  i)mmission  may  not  get  the  same  anendance.  He  suggested  discussing  It  and 
conimuinii  [o  the  next  regular  meeting  on  August  8,  201 1.  The  Commissioners  agreed. 

Finding  One 

Commissioner  Studley  stated  that  this  issue  has  been  of  interest  to  the  CiMiimissioners  and  that  it 
needs  attention.  Chairperson  Hur  agreed.  Commissioner  Liu  asked  what  iimdelincs  were  used. 
Mr.  Si.  Croix  slated  that  staff  looks  at  similarities  with  prior  cases,  and  w  hen  nothing  is 
comparable,  staff  uses  a  balancing  lest  with  i^uhlic  harm  and  prior  history  of  the  actors  involved. 
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Finding  Two 

Chairperson  Hur  proposed  omitting  the  sentence  following  the  italicized  Task  Force.  He  stated 
that  these  issues  were  a  concern  and  that  the  Commission  would  like  to  address  them. 

Finding  Three 

Chairperson  Hur  agreed  with  the  proposal  and  stated  that  the  Commission  should  look  into  it. 
Finding  Four 

Commissioner  Studley  and  Chairperson  Hur  agreed  that  this  finding  is  up  to  the  determination 
and  judgment  of  the  voters. 

Finding  Five 

Commissioner  Studley  stated  that  she  had  discussed  this  issue  with  the  Grand  Jury  when  she  met 
with  them.  She  stated  that  they  raised  some  interesting  points  and  that  she  would  be  interested  in 
returning  to  this  item.  She  stated  that  she  would  like  to  look  at  the  process,  but  added  that  the 
recommendations  they  have  been  receiving  are  well  substantiated. 

Chairperson  Hur  asked  Mr.  St.  Croix  and  staff  to  look  at  possible  alternative  mechanisms  with 
dealing  with  complaints.  He  suggested  removing  the  language  following  "decisions"  in  the 
second  to  last  sentence  of  the  last  paragraph  on  page  3 . 

Finding  Six 

Chairperson  Hur  agreed  with  the  proposed  response. 
Finding  Seven 

Commissioner  Liu  asked  why  Commission  meetings  were  not  televised.  She  stated  that,  if  the 
Commission  can  get  the  funding,  it  would  be  a  good  idea  for  public  perception  and  other  reasons. 
Mr.  St.  Croix  stated  that  the  main  reason  the  meetings  are  not  televised  is  the  budget.  He  stated 
that  the  Commission  is  fi-equently  ordered  to  make  budget  cuts  and  if  he  is  able  to  make  a  request 
for  a  budget  recommendation,  it  is  always  staff-driven.  He  stated  that  the  Commission  has  never 
been  fully  staffed. 

Public  Comment: 

Kimo  Crossman  stated  that  many  departments  pay  nothing  for  SFGTV  and  that  he  was  surprised 
to  hear  the  reason  is  budgetary.  He  stated  that  he  was  not  aware  of  the  Director  requesting  an 
estimate  for  the  service  recently.  He  stated  that  Finding  Two  is  important,  as  the  Commission 
has  not  addressed  1 8  cases  that  have  come  from  the  Task  Force. 

Ray  Hartz  stated  that  Finding  Two  was  his  biggest  interest.  He  stated  that  tonight's  scheduling 
of  a  Sunshine  matter  seemed  convenient  to  him.  He  stated  that  the  Ethics  Commission  was  to 
enforce  Task  Force's  findings.  He  stated  that  the  Commission  had  no  intention  of  doing 
anything. 

Patrick  Monette-Shaw  stated  that  the  response  for  Finding  Two  was  terrible.  He  stated  that  the 
Director  had  refused  to  release  records  to  him  and  that  the  Task  Force  had  ordered  him  to  release 
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them.  He  stated  that  the  Commission  was  not  supposed  to  retry  and  that  the  Commission  is  not 
supposed  to  go  digging  whether  or  not  there  were  enough  facts. 

David  Lr>  -  -  -laicd  that  he  wanted  to  respond  to  the  report.  He  stated 

that  the  rc:->  .....      .  il.ai  about  4-5  people  perform  about  80%  of  the  treasury 

work  in  the  Cii>  and  aroui      ■>  oi  liiosc  who  perform  continuing  treasury  work.  He  stated  that 
not  one  of  the  treasurers  was  in  ten  iowcd  or  e\cn  contacted  by  the  Grand  Jury.  He  stated  that 
none  of  their  conclusions  about  campaign  finance  will  stand  up  to  actual  facts  and  that  the  report 
was  an  ignorant  set  of  conclusions. 

Hope  .lehn.^iMi  spoke  about  Finding  Two  and  mentioned  that  she  was  the  newly  elected  Chair  of 
the  1  j.^k  1  i^rce.  She  stated  that  she  looked  forward  to  working  with  the  Commission  during  this 
ye.::  :  -  had  a  hard  time  coming  to  agreement  regarding  the  proposed  guidelines. 

Six  -erson  Hur  for  striking  the  language  in  the  proposed  response.  She  stated 

thai  ^  io  be  heard  in  public.  She  also  stated  that  the  Commission's  website  does 

not  list  Sunshine  as  part  of  its  duties. 

Chris  \\  riiihi  trom  the  Comminee  on  Jobs  spoke  about  Finding  Four.  He  stated  that  the  Grand 
Jur.  -ULigesied  ihat  members  should  be  appointed  from  the  San  Francisco  Labor  Cotmcil.  He 
stated  thai  the  Council  and  90°'o  of  its  members  have  failed  to  file  lobbyist  reports.  He  stated  that 
the  Commission  should  look  at  members  of  the  business  community,  as  the  law  requires. 

Charles  Marsteller  stated  that  the  tenor  of  the  rebuttal  should  be  positive.  He  stated  that 
improvements  can  be  made  in  enforcement  and  that  the  Commission  should  look  at  it.  such  as 
the  technical  training  of  staff  and  what  qualifications  the  employees  have.  He  suggested 
thanking  the  Grand  Jury  for  their  work,  even  though  it  may  not  be  perfect. 

Thomas  Picarello  stated  that  he  applauded  the  removal  of  the  language  in  Finding  Two.  He 
stated  that  if  the  Commission  enforced  campaign  finance  violations,  the  Commission  could 
afford  to  televise  twice  a  week  as  they  would  collect  more  than  enough  money  from  the 
committees  that  violate  CFRO. 

Peter  Warfield  stated  that  he  agreed  with  contintiing  this  item  to  the  next  meeting.  He  stated  that 
it  was  important  that  City  agencies  provide  a  prompt  and  timely  response  to  requests  for 
informadon.  It  is  not  timely  if  the  Commission  takes  over  a  year.  Regarding  the  prior  item,  he 
asked  what  authority  the  Commission  had  m  dismissing  a  violation  that  had  already  been  found 
by  the  Task  Force. 

Larry  Bush  recommended  that  the  Commission  reach  out  to  former  Commissioners  and  other 
who  have  been  involved  in  the  past  regarding  the  continuation  of  this  item.  He  stated  that 
televising  meetings  generally  costs  $LOOO/hour. 

David  Pilpcl  stated  that  he  agreed  with  some  comments,  but  not  all.  He  slated  that  the  report  was 
thin  and  did  not  understand  the  nature  of  ihe  work  or  the  constraints  that  the  Commission  is 
under,  lie  suggested  atiaehnieiii  the  hiiesi  Annual  Report  to  the  response  to  the  Grand  Jury.  He 
staled  thai  there  may  be  polic}  disagreenienis.  but  ihai  the  Commission  is  not  broken. 
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Chairperson  Hur  thanked  everyone  for  their  comments.  He  also  thanked  the  Director  and  staff 
for  their  hard  work  and  the  services  they  provide.  Commissioner  Studley  asked  that  Sunshine- 
related  enforcement  be  added  as  one  of  the  Commission's  responsibilities  on  the  website. 

V.  Closed  session. 

Motion  11-07-11-02  (Ward/Studley):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  move  into  closed  session. 

Public  comment: 

Ray  Hartz  stated  that  he  regularly  attends  Police  Commission  meetings.  He  stated  that  over  60% 
of  their  time  is  spent  in  closed  session,  so  that  they  can  do  whatever  they  want  with  absolutely  no 
public  review.  He  stated  that  the  public  needs  to  know  what  is  going  on.  He  stated  that  he  has 
seen  people  sitting  on  commissions  who  were  not  qualified. 

Charley  Marsteller  asked  whether  the  Commission  could  rearrange  the  order  of  the  agenda,  so 
that  the  next  item  could  be  heard  prior  to  closed  session. 

Bruce  Wolfe,  a  member  of  the  Task  Force,  reminded  the  Commission  that  the  closed  session 
must  be  recorded. 

Thomas  Picarello  stated  that  too  many  things  are  being  heard  in  closed  session.  He  stated  that  he 
did  not  understand  why  a  discussion  of  the  Arizona  case  needed  to  be  discussed  in  closed 
session.  He  stated  that  the  public  have  a  right  to  hear  the  discussion  and  then  comment  on  the 
matter. 

David  Pilpel  stated  that  he  disagreed  with  Mr.  Picarello  and  that  he  saw  the  need  for  closed 
session. 

The  Ethics  Commission  entered  into  closed  session  at  7:44  PM. 

[Break  at  7:44  PM.] 

[Return  fi:om  break  at  7:54  PM.] 

The  Ethics  Commission  returned  to  open  session  at  8:33  PM. 

VI.  Discussion  and  vote  regarding  closed  session  action  and  deliberations. 

Motion  11-07-11-03  (Studley A¥ard):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  maintain  as  confidential  the  discussion  it  had  in  closed  session  re:  anticipated 
litigation  as  a  plaintiff  and  possible  litigation  as  a  defendant. 

Public  comment: 
None. 
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The  Exec;::  ■  .  •'■v  ■'  i'.-^'---  i:'-ccment: 

i  .....v  .  /  .  .       i  ommission  Complaint  12-100^26 

At  iis  re\::^  -'Jub:  1 1.  201 1 .  in  the  matter  of  Ethics  Complaint  Number  I2-I00''26. 

the  Ethics  .  Jccmunaiion  that  there  is  probable  cause  to  believe  the 

followin\:  >  >\:>]c:sco  Campaign  and  Governmental  Conduct  Code;  and  that 
the  Resfi "  niiied  thetn: 

1 1      >  >        .  \  :::co  Campaign  and  Governmental  Conduct  Code  section 

I  :  ..:ng  campaign  consulting  services,  or  accepting  any  economic 

L(  '  /•  the  provision  of  campaign  consulting  services,  without  first  registering 

M  \  '  ommission  and  complying  with  the  reporting  reqidrements  specified  in 

2)   r.(  1,  ..  I  '       ..n  Francisco  Campaign  and  Governmental  Conduct  Code  section  1.515(a) 


for  jailing  to  file  a  campaign  consultant  registration  report: 

3)  Violation  of  Francisco  Campaign  and  Governmental  Conduct  Code  section  1.515(c)  for 
failure  to  pay  campaign  consultant  registration  and  client  fees: 

4)  Violation  of  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  1.515(d) 
for  failure  to  file  campaign  consultant  client  authorization  statement: 

5)  Three  violations  of  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
1.515(e)  for  failure  to  file  campaign  consultant  quarterly  reports. 

Each  Commissioner  who  participated  in  a  decision  to  find  probable  cause  must  certify  on  the 
record  that  he  or  she  personally  head  or  read  the  testimony,  reviewed  the  evidence,  or  otherwise 
reviewed  the  entire  record  of  the  proceedings.  (Ethics  Commission  Regulations  for 
Investigations  &  Enforcement  §  VIII. B.  2.) 

The  Respondent  is  presumed  to  be  innocent  unless  and  until  such  time  that  the  allegations  are 
proved  in  a  subsequent  hearing  on  the  merits.  (Ethics  Commission  Regulations  for 
Investigations  &  Enforcement  Proceedings  §  VIII.  B.  5.) 

The  Executive  Director  shall  issue  an  accusation  in  accordance  with  the  San  Francisco  Ethics 
Commission  Regulations  for  Investigations  and  Enforcement  Proceedings.  (Ethics  Commission 
Re'^uUuions  U)r  Investigations  &  Enforcement  Proceedings  §  LY.A.) 

F  ■  (ler  certified  on  the  record  that  he  or  she  had  personally  heard  or  read  tlie 

tc>-;,i.'i  I-  .  : owed  the  evidence,  or  otherwise  reviewed  the  entire  record  of  the  proceedings. 

V  II.     Consideration  of  possible  amendments  to  the  Campaign  Finance  Reform 

Ordinance  (CFRO),  San  Francisco  Campaign  and  Governmental  Conduct  Code 
section  1.100  ct  scq. 

Executive  I  )!rcLUM-  Si.  (  row  staled  that  a  successful  challenge  had  been  made  to  tlie  Arizona 
public  finance  snsicih  and  sialT  presenicd  possible  amendments  to  the  Cit>''s  public  finance 
program. 
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Commissioner' Studley  stated  that  she  was  not  happy  about  considering  changes  at  all  and  stared 
her  disappointment  in  the  Supreme  Court  decision.  She  stated  that  she  would  prefer  to  do  w  hat 
the  voters  had  initially  passed.  Chairperson  Hur^suggested  a  change  on  page  2.  line  1 8  of  the 
proposed  amendments.  Deputy  Director  Ng  stated  that  the  latest  version  of  the  proposed 
amendments  corrected  eight  techmical  changes,  listed  as  follows: 

•  Page  2,  line  2,the  text  should  read  as  subsection  (c)(2),  not  (c)(3); 

•  Page  2,  line  1 8,  the  text  should  read  as  subsection  (c)(2)(A),  not  (c)(3)(A); 

•  Page  2,  line  21,  the  text  should  read  as  subsection  (c)(2)(B),  not  (c)(3)(B); 

•  Page  2,  line  22,  the  word  "dollar"  should  be  singular; 

•  Page  3,  line  16,  the  text  should  read  as  subsection  (d)(2),  not  (d)(3); 

•  Page  4,  line  9,  the  text  should  read  as  subsection  (d)(2)(A),  not  (d)(3)(A); 

•  Page  4,  line  12,  the  text  should  read  as  subsection  (d)(2)(B).  not  (d)(3)(B); 

•  Page  6,  line  10;  the  text  should  read  as  subsection  (f),  not  (g). 

Public  Comment: 

David  Pilpel  asked  whether  the  amendment  would  require  a  super-majority.  He  stated  that  the 
staff  memorandum  does  not  cover  the  process.  Mr.  St.  Croix  stated  that  the  amendments  would 
require  a  super-majority  of  the  Commission  and  the  Board.  Mr.  Pilpel  stated  that  changing  the 
.rules  in  the  middle  of  the  election  cycle  could  be  difficult.  He  stated  that  this  was  a  difficult 
item. 

Charley  Marsteller  stated  that  this  issue  was  not  ripe,  as  nothing  has  occurred  in  the  Cirv-  to 
trigger  it  yet.  He  stated  that  the  Commission  had  three  options:  do  nothing,  repeal,  or  provide  for 
remedy  language  that  would  accommodate  the  court's  decision.  He  stated  that  Bob  Stem  at  the 
Center  for  Governmental  Studies  had  anticipated  the  court's  decision.  He  stated  that  the  Center 
was  drafting  language  to  accommodate  such  a  change.  He  asked  that  the  Commission  wait  to 
hear  from  the  Center  prior  to  making  a  change  to  the  current  law.  He  stated  that  he  had  asked 
Mr.  Stem  to  send  the  draft  language  to  the  Ethics  Commission. 

Bradley  Hertz  from  the  Sutton  Law  Firm  stated  that  his  firm  serves  as  legal  counsel  to  several 
organizations  that  participate  in  local  elections.  He  stated  that  these  organizations  are  exercising 
their  First  Amendment  rights.  He  stated  that  the  fum  had  sent  a  letter  through  staff  that  day 
applauding  the  impact  of  the  court  ruling.  He  applauded  the  Commission  and  staff  for 
acknowledging  the  impact  of  the  Supreme  Court  ruling,  but  stated  that  the  firm  does  not  think 
the  proposed  amendments  go  far  enough.  He  stated  that  the  law,  even  if  amended,  would  still 
violate  certain  court  decisions. 

Mr.  Hertz  stated  that  "even  if  the  flow  of  public  money  is  capped  at  the  ceiling  level  if. . . 
candidates  are  still  able  to  get  excessive  private  money  in  response  to  the  actions  of  independent 
expenditures  or  other  candidates,  that  is  the  kind  of  'leveling  the  playing  field"  that  is  not  a 
legitimate  purpose  under  the  Constitution."  Chairperson  Hur  asked  how.  if  no  public  funds  are 
going  to  that  candidate  above  the  expenditure  ceiling,  San  Francisco  w-ould  be  "leveling  the 
playing  field"  in  that  scenario.  Mr.  Hertz  stated  that  if  independent  expendimre  ("IE")  spending 
comes  in,  then  that  lifts  the  spending  limit.  He  stated  that  that  chills  the  rights  of  those  making 
lEs.  He  stated  that  their  speech  is  answered  by  more  money  that  is  only  allowed  because  of  their 
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speech,  especially  when  using  the  multiplier  effect.  He  stated  that,  in  addition  to  amending 
section  1.114,  section  1.143  must  be  amended  as  v\  ell  as  it  chills  speech.  He  suggested  that  there 
should  be  a  decision  point  3  to  review  the  current  CFRO  provisions  and  respond  more 
completely  to  the  Supreme  Coun's  concerns. 

Vince  Courmey,  the  E.xecutive  Director  of  the  Alliance  for  Jobs  and  Sustainable  Growth, 
applauded  the  Commission  for  working  late  into  the  night.  He  stated  that  he  represented  many 
organizations  that  do  11-  campaigns.  He  stated  that  there  must  be  a  super-majority  of  businesses 
or  unions  in  order  to  make  a  decision.  He  stated  that  one  issue  is  that  people  are  not  willing  to 
spend  more  mone\  because  ihey  think  it  will  be  matched.  He  stated  that  an  idea  is  to  spend  late, 
so  that  the  money  is  not  matched,  but  now  more  people  are  voting  early.  He  agreed  with  the 
previous  speaker.  He  stated  that  the  only  legal  option  was  the  third  option. 

Ken  Cleveland  staled  that  he  represented  Building  Owners  and  Managers  Association  (BONL\), 
which  formed  a  P AC  in  1  ^8"^.  He  stated  that  BO\L\  has  a  PAC  for  lEs  and  one  for  ballot 
measures.  He  stated  that  BOMA  has  used  the  IE  PAC  very  effectively,  but  that  it  has  changed 
over  the  past  few  years  with  public  tinancing.  He  stated  that  any  dollars  they  spend  will  be 
matched  and  that  has  a  chilling  effect.  He  stated  that  most  buildings  are  not  owned  by 
individuals  and  that  organizations  like  his  have  spent  less  money  on  lEs,  particularly  in  candidate 
races.  He  suggested  no  matching  funds,  or  their  freedom  of  expression  would  be  severely 
compromised.  He  stated  that  he  hoped  the  Commission  would  keep  their  rights  as  private 
citizens. 

Chris  Wright,  the  Executive  Director  of  the  Committee  on  Jobs,  stated  that  he  agrees  that  the 
current  law  has  a  chilling  effect,  specifically  the  multiplier.  He  stated  that  his  group  was 
concerned  about  the  provision  and  that  it  should  be  dealt  with  as  soon  as  possible.  He  also  asked 
for  the  Commission  to  relieve  groups  from  having  to  comply  with  the  requirement  to  account  for 
what  portion  of  a  slate  card  applies  to  one  candidate  or  another. 

Commissioner  Liu  agreed  with  Commissioner  Smdley's  comments  about  changing  the  law  at 
this  time.  She  asked  whether  the  Commission  would  be  able  to  consider  another  proposal,  such 
as  what  Mr.  Marsteller  mentioned,  at  a  future  date.  Mr.  St.  Croix  stated  that  the  Board  would  be 
able  consider  two  options,  if  the  Commission  decided  to  send  two. 

Decision  point  1 

Motion  11-07-11-04  (Liu):  Moved  and  no  second  that  the  Commission  take  action  to  amend 
CFRO  in  response  to  the  Supreme  Court's  decision. 

Decision  Point  2 

Motion  11-07-11-05  (Hayon/Liu):  Moved  and  seconded  that  the  Commission  adopt  decision 
point  2. 

Public  Comment: 

Charley  Marsteller  slated  that  the  Ethics  Commission  is  only  able  to  amend  if  the  amendment 
"furthers  the  purpose  of  the  Act."  He  staled  that  a  ihial  option  would  present  itself  soon  and 
asked  the  Commission  to  wail  and  sec  lhai  proposal.  1  le  asked  the  Commission  not  to  proceed 
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with  the  vote.  He  stated  that  the  Commission  could  just  suspend  the  provisions  pending  further 
developments. 

David  Pilpel  stated  that,  if  the  motion  passes,  he  would  suggest  adding  language  of  how  or  why 
this  amendment  furthers  the  law. 

Commissioner  Ward  asked  how  long  the  Commission  was  supposed  lo  wait  for  this  third  option. 
Mr.  Marsteller  stated  that  it  would  be  ready  very  soon.  Chairperson  Hur  stated  that  there  was  no 
third  option  to  consider  and  that  staffs  solution  is  workable.  He  stated  that  the  Commission  is 
furthering  the  purpose  of  the  ordinance  to  make  sure  it  is  constimtional.  Commissioner  Ward 
suggested  having  a  special  meeting  in  two  weeks  to  see  whether  there  is  a  third  option. 
Chairperson  Hur  stated  that  the  Commission  needed  to  take  a  workable  solution.  He  stated  that 
timing  of  this  amendment  was  important. 

David  Pilpel  stated  that  any  delay  would  affect  the  effective  date  of  any  amendment,  as  the 
Board  is  going  into  recess  soon. 

Motion  11-07-11-06  (Hayon/Llu):  Moved,  seconded,  and  passed  (4-1;  W  ard  dissented)  that 
the  Commission  adopt  decision  point  2,  which  is  furtherance  of  the  Ordinance  and  within 
the  Ethics  Commission's  authority. 

Vm.   jVIinutes  of  the  Commission's  regular  meeting  of  June  13,  2011  and  special 
meeting  of  June  28,  2011. 

Motion  11-07-11-07  (StudleyAVard):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adopt  the  minutes  of  the  Commission's  regular  and  special  meetings  of  June 
2011. 

Public  Comment: 
None. 

EX.      Executive  Director's  Report. 

Executive  Director  St.  Croix  stated  that  he  anticipates  that  the  fall  repayment  to  the  Election 
Campaign  Fund  will  be  made  in  the  final  adoption  of  the  budget. 

Pubhc  Comment: 

David  Pilpel  commented  on  Item  9  of  the  repon,  regarding  non- filers  of  Statements  of  Econonuc 
hiterests.  He  asked  whether  staff  look  at  non- filers  hi  previous  years.  He  also  mentioned  that 
Chris  Jackson  was  on  the  BDR  list  and  up  for  re-election  to  the  College  Board  next  year.  He 
stated  that  hli.  Jackson  would  not  be  able  to  be  a  candidate  or  assume  office  following  the 
election,  unless  he  fixed  this  problem. 

X.       Items  for  future  meetings. 
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Commissioner  I  i  .  .  \  i  -he  would  like  to  discuss  the  Run  Ed  Run  campaign,  as  there  have 
been  press  repor;  "cihcr  ihc  committee  is  complying  with  its  obligations  under  local 

and  state  law.  Si-.l  ..  .a  ii  raises  policv  questions  and  asked  the  Director  report  on  the 

committee  during  the  next  meeting.  She  requested  clarification  on  guidelines  in  this  instance,  as 
there  is  no  declared  candidate. 

Public  Comment: 

.\lr.  Marsteller  provided  a  brief  statement  about  Bob  Stem  and  his  work  over  the  past  35-40 
years.  He  stated  that  tlie  loundaiion  would  most  likely  have  a  recommendation  regarding  a 
CFRO  amendment  the  following  da>.  He  urged  the  Commission  to  consider  a  third  option  for 
the  CFRO  amendment. 

XI.      Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

None. 

Adjournment. 

.Motion  11-07-11-08  (Studley/Hayon):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adjourn. 

Public  Comment: 
None. 

Meeting  adjourned  at  9:27  PM. 
Respectfully  submitted, 


Catherine  Argumedo 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
July  11.2011 
Room  408,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVr 
DOCLl! 


AUG  Ot  m 


NT 
EPT 


I. 


Call  to  order  and  roll  call. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


Chairperson  Hur  called  the  meeting  to  order  at  5:33  PM. 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur.  Chairperson;  Jamienne  Studley. 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu.  Commissioner:  Charles 
Ward,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executi\  e  Director: 
Garrett  Chatfield,  Investigator/Legal  Analyst;  Catherine  Argumedo.  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Jon  Givner.  Deputy  City  Attorney. 

OFFICE  OF  THE  OAKLAND  CITY  ATTORNEY:  Mark  Morodomi.  Super\  ising  Attome> . 

OTHERS  PRESENT:  Sue  Cauthen,  Jewelle  Gomez,  Dr.  Maria  Rivero.  Luis  Herrera.  Dr.  Derek 
Kerr,  Judith  Rosen,  Richard  Knee,  Hope  Johnson,  Thomas  Picarello.  Zack  Stewart.  Peter 
Warfield,  Kimo  Grossman,  Ray  Hartz,  David  Pilpel,  Bruce  Wolfe,  Charley  Marsteller.  Patrick 
Monette-Shaw,  Larry  Bush,  David  Looman,  Chris  Wright,  Bradley  Hertz,  Vince  Courtne> .  Ken 
Cleveland,  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Staff  memorandum  regarding  Ethics  Complaint  No.  01-1001 15.  dated  July  6.  201 1 . 

-  San  Francisco  Civil  Grand  Jury  Report  -  San  Francisco's  Ethics  Commission:  The  Sleeping 
Watch  Dog. 

-  Draft  Response  to  the  San  Francisco  Civil  Grand  Jury  Report. 

-  Staff  memorandum  regarding  possible  amendments  to  the  Campaign  Finance  Refonn 
Ordinance,  dated  July  7,  20 11. 

-  Draft  Ordinance  amending  section  1.144  of  the  Campaign  and  Governmental  Conduct  Code, 
dated  July  6,  2011. 

-  Legislative  Digest  and  draft  Ordinance  amending  section  1.144  of  the  Campaign  and 
Governmental  Conduct  Code,  dated  July  1 1,  201 1 . 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  June  13. 
2011. 

-  Draft  Minutes  of  the  Special  Meeting  of  the  San  Francisco  Ethics  Commission  on  June  28. 


-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  July  1 1 .  201 1 . 


2011. 
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II.       Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
\\  ithin  the  jurisdiction  of  the  Ethics  Commission 

Chairperson  Hur  staled  thai  each  speaker  would  be  pennitled  three  minutes  to  speak.  He  noted 
that  he  wanted  to  ensure  e\erNone  \sa>  afforded  the  opportuniix  to  speat.. 

Dr.  Maria  Rivero  stated  that  she  was  a  w  hisileblower  and  driven  out  of  her  job.  She  stated  that 
she  had  reported  a  potential  eonlliei  of  interest  in  September  2009  regarding  a  contract  between 
Health  Management  Associates  and  Mitch  Katz.  the  former  Director  of  the  Public  Health 
Department.  She  alleged  that  Mr.  Katz  had  a  conflict  of  interest  due  to  his  consulting  work  for 
HM.\  and  that  the  complaint  was  still  under  consideration. 

Patrick  Monetie-Shaw  stated  that  the  Hthics  Commission  was  a  complete  mess  and  that  the  Civil 
Grand  Jury's  report  barel}  scratched  the  surface.  He  suggested  changing  the  regulations  and 
scheduling  hearings  on  all  relerrals  to  Ethics.  He  stated  that  the  Commission's  duty  was  to 
protect  the  citizens  of  San  Francisco. 

Ra>  1  Ian/  stated  that  he  had  attended  the  hearing  for  Mr.  Shoemaker.  He  stated  that  he  had  been 
in  the  militarx  for  o\  er  1  0  >ears.  He  stated  that  no  one  has  the  right  to  tell  him  that  he  cannot 
talk  about  something.  1  le  stated  that  members  of  the  Ethics  Commission  have  taken  an  oath  to 
support  and  defend  the  I  nited  States  and  California  Constitution. 

Judith  Rosen  staled  that  she  was  speaking  on  behalf  of  her  sister,  who  lives  down  the  street  from 
her.  She  claimed  that  her  sister  had  been  subject  to  a  retaliatory  complaint  regarding  visible 
trash  cans.  She  stated  that  her  sister  and  her  sister's  partner  are  both  City  employees.  She  stated 
that  she  had  two  different  violations  of  whistleblower  complaints  and  that  would  like  to  discuss 
them  privately. 

Richard  Knee  identified  himself  as  the  immediate  past  Chair  for  the  Sunshine  Ordinance  Task 
Force  ("Task  Force").  He  stated  that  he  appreciated  the  Commission's  patience  on  the  proposed 
guidelines  for  the  Ethics  Commission's  regulations  on  Sunshine  complaints.  He  stated  that  he 
anticipated  the  Task  Force  would  send  its  comments  within  a  month  or  two. 

Dr.  Derrick  Kerr  stated  that,  after  20  years,  he  became  a  whistleblower  and  lost  his  job.  He 
stated  that  he  had  reported  a  conflict  of  interest  regarding  a  City  contract  that  was  awarded  to 
Davis  Ja  and  Associates.  He  slated  lliat  I  lealth  Department  employee  Deborah  Sherwood 
resided  at  the  same  address  as  Da\  is  Ja  and  co-owned  property  with  him  and  that  she  failed  to 
disclose  a  personal  and  business  relationship  with  Ja  and  Associates.  He  stated  that  staffs 
investigation  is  ongoing. 

Thomas  Picarcllo  stated  that  the  agenda  had  too  many  items  and  suggested  that  the  Commission 
hold  a  special  meeting  to  discuss  the  Ci\  il  Cirand  Jur\  Report  and  response. 

Kimo  Crossman  agreed  with  Mr.  Picarcllo.  1  Ic  stated  that  scheduling  the  item  for  a  separate 
meeling  would  allow  for  a  full  discussion. 
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Sue  Cauthen,  a  member  of  the  Task  Force,  stated  that  she  had  not  read  the  Ci\  il  Grand  Jur\ 
Report  in  its  entirety.  She  stated  that  she  agrees  with  some  of  the  recommendations  in  ihc  report. 

III.      Consideration  of  Ethics  Complaint  No.  01-100115. 

Investigator  Garrett  Chatfield  stated  that  this  discussion  was  regarding  the  appHcahilit\  ol' 
section  67.34  of  the  Sunshine  Ordinance  and  that  it  was  not  a  probable  cause  hearing.  1  Ic  pla>  cd 
a  video  of  the  Library  Commission  meeting  in  question.  He  stated  that  staff  belie\  ed  a  \  iolaiion 
occurred  and  that  the  issue  is  whether  section  67.34  applies  to  either  Sue  Blackman  or  Jewellc 
Gomez.  He  stated  that  Ms.  Gomez  was  appointed  by  the  Mayor  and  that  Ms.  Blackman  was 
neither  an  elected  official  nor  a  department  head. 

Ms.  Cauthen  stated  that  she  believed  that  at  issue  is  not  only  the  application  of  section  67.34.  but 
also  the  proper  treatment  of  the  public.  She  stated  that  the  government  should  treat  people  v\  ith 
respect. 

Mr.  Knee  stated  that  he  had  chaired  the  hearing  of  the  Task  Force  where  this  matter  w  as  heard. 
He  stated  that  the  Task  Force  had  found  Ms.  Gomez  violated  the  Sunshine  Ordinance. 

Jewelle  Gomez,  President  of  Library  Commission,  stated  that  she  felt  compelled  to  add  context 
to  the  deliberations.  She  stated  that  the  video  was  not  complete  and  that  she  had  asked  the 
previous  speaker  to  sit  down  as  well.  She  stated  that  "willful"  implies  a  deliberate  attempt  to 
violate  the  Brown  Act.  She  stated  that  she  had  followed  all  procedure  as  it  had  been  at  all 
previous  hearings.  She  stated  that  the  Library  Commission  had  never  traditionally  co\  ered  an 
item  both  in  general  public  comment  and  again  during  a  specific  agenda  item.  She  stated  that 
Ms.  Cauthen  had  refused  to  stop  speaking  and  that  she  was  assured  by  the  Deputy  City  Attorney 
(DCA)  that  she  was  correct  in  asking  her  to  wait  for  the  agenda  hem.  She  stated  that  Ms. 
Cauthen  had  showed  great  disrespect  to  the  Commission.  Ms.  Gomez  stated  that  w  hat  w  as 
willful  was  the  Task  Force's  deliberate  scheduling  of  the  matter  when  neither  she  nor  the 
Commission  secretary  would  be  able  to  attend  the  Task  Force  meeting.  She  stated  that  she 
testified  and  acknowledged  that  the  wording  of  the  Commission's  agenda  may  have  been 
misleading  and  so  the  Commission  changed  the  wording  on  the  agenda.  She  stated  that  the  nev\ 
wording  on  the  agenda  was  approved  by  the  DCA.  She  stated  that  it  has  been  an  honor  for  her  to 
serve  on  the  Library  Commission. 

Commissioner  Ward  stated  that  he  saw  something  on  the  video  that  differed  from  what  Ms. 
Gomez  stated.  He  stated  that  it  appeared  to  him  that  Ms.  Cauthen  was  trying  to  explain  what  she 
was  hoping  to  say  during  public  comment.  He  stated  that  it  was  hard  for  him  to  understand  hov\ 
someone  sitting  in  the  chair  would  treat  a  member  of  the  public  in  that  v*  a}".  He  stated  that  her 
actions  were  unconscionable. 

Chairperson  Hur  asked  whether  Ms.  Cauthen  was  able  to  express  her  \  iew  s  under  the  later 
agenda  item.  Ms.  Cauthen  stated  that  she  was  not.  She  stated  that  w  hat  she  w  as  going  to  sa> 
was  not  related  to  the  later  agenda  item,  since  it  was  about  the  present  ation  of  libraries  cit\  -w  ide. 
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Commissioner  W  ard  asked  w  hether  Ms.  Ciomez  had  e\  er  apologized.  Ms.  Cauthen  staled  that 
she  had  not.  She  stated  that  she  was  shocked  thai  Ms.  Gomez  lost  control  and  yelled  at  her.  as 
she  had  been  attending  Library  Commission  meetings  since  1988.  She  stated  that  it  created  a 
chilling  etYect  on  her  and  some  other  people  who  anended  the  meeting.  She  stated  that  neither 
Ms.  Gomez  nor  any  of  the  Library  Commissioners  has  mentioned  the  subject. 

Ms.  Gomez  stated  that  Ms.  Cauthen  had  indicated  that  she  was  going  to  talk  about  North  Beach 
and  I  told  her  to  wait  tor  that  item.  She  slated  that  what  occurred  may  have  been  indecorous,  but 
she  telt  assaulted  by  her.  She  siaicd  ihai.  a>  C  hair,  when  \ou  ask  someone  to  sit  down,  they  sit 
down.  She  stated  that  Ms.  Cauihcn  was  disrespeciiul  lo  the  Commission,  but  admitted  that  she 
should  not  have  snapped  at  her.  She  pro\  ided  a  public  apolog> .  sa\  ing  that  her  great- 
grandmother  would  not  appro\e.  but  that  her  point  was  still  on  target. 

Commissioner  Liu  agreed  with  Commissioner  Ward  and  stated  that  she  did  not  see  an>-  assault  or 
disrespect.  She  stated  that  she  did  not  understand  Ms.  Gomez's  reaction.  She  stated  that  it  was  a 
willful  \  iokuion  of  ihc  Sunshine  Ordinance.  Commissioner  Studley  stated  that  she  agreed  with 
both  Commissioners  as  well.  She  stated  that  she  was  troubled  by  the  jurisdictional  issue,  as  the 
Commission  may  not  have  the  tools  to  address  it  given  the  statute.  Chairperson  Hur  agreed  and 
stated  that  he  did  not  find  the  notion  that  the  Chair  felt  disrespected  to  be  credible. 

Commissioner  Ward  suggested  that  the  Commission  write  a  letter  to  her  appointing  authority 
expressing  the  Commission's  view  of  what  occurred  and  requesting  that  that  person  reconsider 
her  serv  ice  on  the  Library  Commission.  Chairperson  Hur  suggested  adding  a  statement  that  her 
conduct  willfulix  \iolated  section  67.15  of  the  Sunshine  Ordinance. 

Executive  Director  St.  Croix  stated  that  there  may  have  been  a  drafting  error  in  section  67.34.  but 
that  the  Commission  could  determine  what  the  policy  would  be.  He  stated  that  the  policy  could 
not  be  changed  immediately,  but  that  the  Commission  could  request  that  staff  work  on  it. 

DC  A  Givner  stated  that  the  Sunshine  Ordinance  itself  leaves  a  lot  of  blanks  for  Ethics 
Commission  enforcement.  He  stated  that  the  proposed  regulations  that  the  Commission  was 
considered  last  year  addressed  some  of  those  issues.  He  stated  that  the  Commission  could  not 
impose  penalties  until  those  regulaiions  ha\e  been  adopted.  Mr.  St.  Croix  stated  that  staffs 
memorandum  addressed  the  altematives  under  the  cun-ent  regulations. 

Public  Comment: 

Patrick  Monelte-Shaw  stated  that  the  sentence  in  section  67.34  clearly  says  that  it  applies  to 
"managerial  cnipK\\  ccs.""  I  le  slated  lhai  the  Commission  does  not  need  to  discuss  Jurisdiction,  as 
the  Task  1  orcc  alrcad>  found  a  \  iolalion.  1  le  staled  that  section  67.34  need  to  be  clarified  b\  the 
Task  1-orce  rev  isions.  He  staled  that  the  Commission  should  rule  that  section  67.34  was  \  iolated. 

Peter  Warlleld  stated  thai  he  had  attended  1  ihrar>  C\>mmission  meetings  for  more  than  a  decade. 
1  le  stated  that  he  was  the  speaker  alicr       C  auihcn  al  ihc  mcciing  in  question.  1  Ic  slated  that 
speaker  prior  to  Ms.  Cauthen  was  allowed  lo  speak  longer  ihan  Ms.  Cauihcn  before  being  told  lo 
hold  her  comment  unlil  the  later  agenda  item.  1  le  staled  lhat  Ms.  Cauthen  was  forced  lo  sit 
down. 
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A  member  of  the  public  stated  that  what  occurred  at  the  meeting  in  question  occurs  trequcntl>  ai 
the  Library  Commission  meetings.  He  stated  that  the  Library  Commission  does  noi  want 
accountabihty  in  the  future  and  that  there  are  moneyed  interests  involved  that  are  suppressing  ihc 
truth.  He  suggested  that  the  Ethics  Commission  honor  Sue  Cauthen.  as  it  takes  a  lot  tor  someone 
to  stand  up  to  the  ruthless  crooks. 

Ray  Hartz  asked  why  Ms.  Blackman  was  included,  since  her  actions  were  not  in  question.  Me 
stated  that  he  thought  it  was  a  willful  violation  as  it  occurred  in  2009.  He  stated  that  Ms.  (jomez 
could  have  spoken  to  Ms.  Cauthen  and  apologized,  but  she  never  did  that.  He  stated  that  Ms. 
Gomez  had  a  total  disregard  for  the  citizens  of  the  City.  He  stated  that  Ms.  Cauthen  w  ould  have 
been  generous. 

A  member  of  the  public  stated  that  she  had  attended  the  Library  Commission  meeting  that  night 
and  that  Ms.  Gomez  was  yelling  at  Ms.  Cauthen.  She  stated  that  it  was  more  than  indecorous. 
She  stated  that  she  has  attended  many  public  meetings  and  frequently  members  of  the  public  w  ill 
get  out  of  control.  She  stated  that  no  one  expected  the  person  in  authorit\-  to  do  that.  She  stated 
that  she  had  written  a  letter  to  the  Mayor  about  two  years  ago  regarding  this  incident. 

Kimo  Crossman  stated  that  it  was  the  Ethics  Commission's  duty  to  enforce,  as  the  Task  Force  is 
given  the  power  to  adjudicate.  He  stated  that  the  Task  Force  found  a  willful  \  iolation  and  that  it 
was  referred  for  enforcement.  He  stated  there  was  no  reason  to  readjudicate  ever\thing  trom  the 
Task  Force.  He  recommended  taking  strong  action  against  this  person. 

Thomas  Picarello  stated  that  the  Commission  has  now  denied  19  Orders  of  Determination  from 
the  Task  Force.  He  stated  that  the  Ethics  Commission  has  to  have  accountabilit>-  as  there  was  a 
serious  and  willful  violation  of  the  Sunshine  Ordinance.  He  would  like  the  Commission  to 
reconsider  the  motion  and  refer  to  the  Mayor's  office. 

Zack  Stewart  stated  that  he  has  been  appearing  in  public  meetings  for  tlfty  years.  He  stated  that 
a  friend  of  his  had  warned  him  about  the  Library  Commission.  He  stated  that  he  does  not  w  aste 
his  time  at  the  Library  Commission  anymore,  as  it  is  loaded  with  money.  He  stated  that  they 
crush  anyone  that  does  not  agree  with  them.  He  supported  the  Ethics  Commission's  finding  a 
violation. 

Luis  Herrera,  City  Librarian,  stated  that  he  wanted  to  speak  on  behalf  of  President  Gomez.  He 
stated  that  she  had  been  appointed  by  Mayor  Newsom  and  elected  President  of  the  Commission 
since  2008.  He  stated  that  she  has  earned  the  respect  of  the  Commissioners.  Librar\  staff  and 
the  community.  He  stated  that  he  has  been  City  Librarian  during  her  entire  tenure  that  she  has 
been  fair  and  professional.  He  stated  that  what  the  Commission  saw  on  the  video  was  not  the 
Commissioner  Gomez  he  knew.  He  stated  that  any  action  taken  by  the  Ethics  Commission 
would  diminish  her  activities  to  San  Francisco. 

Ms.  Cauthen  stated  that  she  agreed  with  Mr.  Hartz.  She  stated  that  if  Ms.  Gomez  had  not  yelled, 
she  may  have  let  it  go.  She  stated  that  she  was  present  during  the  drafting  of  the  Sunshine 
Ordinance  and  that  the  intent  was  to  give  the  Ethics  Commission  the  authorit>"  to  enforce 
violations  of  the  Ordinance.  She  asked  the  Commission  to  send  a  letter  to  the  Mayor. 
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An  anon\mous  man  staled  that  e\er\onc  makes  mistakes.  1  le  suued  thai  ihis  eon\  ersation 
oeeurred  iwo  \  ears  ago.  He  suggested  that  this  type  of  beha\  ior  should  not  he  permitted. 

Commissioner  I  iu  asked  whether  the  Commission  would  be  able  to  enforce  a  violation  against 
Ms.  Ciome/.        C'hailleld  staled  ihal  Ms.  dome/  does  not  fall  into  an\  of  the  three  categories 
mentioned  in  section     .}4.  Commissioner  Siudlc_\  siaici.i  that  this  situation  is  akin  to  a  member 
ol'the  audience  stoppmg  another  member  ot'the  audience  trom  speaking.  She  stated  that  it 
would  be  unfortunate  and  wiiitul.  but  that  it  would  not  fall  within  the  powers  of  the  Ethics 
Commission.  She  suggested  bringing  it  to  the  attention  of  the  Ma\  or. 

Motion  1 1 -()''- 1 1-01  (Ward/Liu):  Moved,  seconded,  and  passed  (5-0)  that  the  Commission 
send  a  letter  to  the  Ma> or  stating  that  .Ie>velle  Gomez,  Chair  of  the  Library  Commission, 
>\  illfulK  \  iolated  section  67.15  of  the  Sunshine  Ordinance,  include  a  copy  of  the  video,  and 
recommend  that  the  Ma>  or  consider  removing  Ms.  Gomez  as  his  appointee  to  the  Library 
Commission. 

Mr.  St.  Croi.x  suggested  that  staff  draft  the  letter  to  the  Mayor  and  Chairperson  Hur  have  final 
approval. 

IV.      Consideration  of  possible  response  to  the  2010-2011  Civil  Grand  Jur>  Report. 

Executive  Director  St.  Croix  stated  that  a  response  to  the  Civil  Grand  Jury  Report  is  required  and 
that  the  Commission  is  required  to  respond  to  all  seven  findings.  He  stated  that  he  had  drafted  a 
response  for  consideration. 

Commissioner  Ward  agreed  that  this  item  should  be  scheduled  for  a  special  meeting  in  order  to 
have  more  time  to  discuss  and  weigh  public  comment  on  the  response.  He  asked  what  would 
happen  if  the  Commission  missed  the  August  15.  201 1  deadline.  DCA  Givner  recommended  not 
mi^sing  the  deadline. 

C\imniissuMier  Studley  agreed  that  there  were  several  policy  issues  that  the  Commission  may 
wai^.t  to  address,  but  asked  to  discuss  the  findings  tonight  as  well.  Commissioner  Hayon  agreed 
and  slated  thai  the  Commission  has  the  opportunity  to  provide  an  educational  opportunity  to  the 
public.  She  stated  that  the  Commission  could  discuss  the  report  and  hear  from  the  public  at  a 
special  meeting.  C  hairpcrson  I  lur  slated  that  the  purpose  of  placing  this  ilem  on  the  agenda  at 
this  meeting  was  because  of  the  deadline.  He  stated  that  he  had  concerns  of  setting  a  special 
meeting,  as  the  Commission  may  not  get  the  same  attendance.  He  suggested  discussing  it  and 
continuing  to  the  next  regular  meeting  on  August  8,  201 1.  The  Commissioners  agreed. 

Finding  One 

Commissioner  Studle\  stated  that  this  issue  has  been  of  interest  to  the  Commissioners  and  that  it 
needs  attention.  ChairpciMui  I  lui-  agiccd.  Commissiitner  Liu  asked  what  guidelines  were  used. 
Mr.  St.  Croix  stated  thai  stall  looks  at  similarities  with  prior  cases,  and  when  nothing  is 
comparable,  staff  uses  a  balancing  test  with  public  harm  and  py\ov  hisior\  iif  the  actors  in\ol\ed. 
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Finding  Two 

Chairperson  Hur  proposed  omitting  the  sentence  following  the  italicized  Task  Force.  I  le  stated 
that  these  issues  were  a  concern  and  that  the  Commission  would  like  to  address  them. 

Finding  Three 

Chairperson  Hur  agreed  with  the  proposal  and  stated  that  the  Commission  should  look  into  it. 
Finding  Four 

Commissioner  Studley  and  Chairperson  Hur  agreed  that  this  tmding  is  up  to  the  determination 
and  judgment  of  the  voters. 

Finding  Five 

Commissioner  Studley  stated  that  she  had  discussed  this  issue  with  the  Grand  Jur\'  w  hen  she  met 
with  them.  She  stated  that  they  raised  some  interesting  points  and  that  she  would  be  interested  in 
returning  to  this  item.  She  stated  that  she  would  like  to  look  at  the  process,  but  added  that  the 
recommendations  they  have  been  receiving  are  well  substantiated. 

Chairperson  Hur  asked  Mr.  St.  Croix  and  staff  to  look  at  possible  altemati\  e  mechanisms  u  ith 
dealing  with  complaints.  He  suggested  removing  the  language  following  "decisions"  in  the 
second  to  last  sentence  of  the  last  paragraph  on  page  3. 

Finding  Six 

Chairperson  Hur  agreed  with  the  proposed  response. 
Finding  Seven 

Commissioner  Liu  asked  why  Commission  meetings  were  not  televised.  She  stated  that,  if  the 
Commission  can  get  the  funding,  it  would  be  a  good  idea  for  public  perception  and  other  reasons. 
Mr.  St.  Croix  stated  that  the  main  reason  the  meetings  are  not  televised  is  the  budget.  He  stated 
that  the  Commission  is  frequently  ordered  to  make  budget  cuts  and  if  he  is  able  to  make  a  request 
for  a  budget  recommendation,  it  is  always  staff-driven.  He  stated  that  the  Commission  has  ne\  er 
been  fully  staffed. 

Public  Comment: 

Kimo  Crossman  stated  that  many  departments  pay  nothing  for  SFGTV  and  that  he  was  surprised 
to  hear  the  reason  is  budgetary.  He  stated  that  he  was  not  aw  are  of  the  Director  requesting  an 
estimate  for  the  service  recently.  He  stated  that  Finding  Two  is  important,  as  the  Commission 
has  not  addressed  18  cases  that  have  come  from  the  Task  Force. 

Ray  Hartz  stated  that  Finding  Two  was  his  biggest  interest.  He  stated  that  tonight's  scheduling 
of  a  Sunshine  matter  seemed  convenient  to  him.  He  stated  that  the  Ethics  Commission  was  to 
enforce  Task  Force's  findings.  He  stated  that  the  Commission  had  no  intention  of  doing 
anything. 

Patrick  Monette-Shaw  stated  that  the  response  for  Finding  Two  was  terrible.  He  stated  that  the 
Director  had  refused  to  release  records  to  him  and  that  the  Task  Force  had  ordered  him  to  release 
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ib.cMi.  I  Ic  siaicd  ihai  ihc  Commission  was  noi  supposed  lo  rclr\  and  that  the  Commission  is  not 

supi^'-^c.:  U'      diLiLiiiiL!  whether  or  noi  there  were  enoiieh  laels. 

l)a\  id  1  cHMiian.  a  eampaiLin  treasurer,  staled  that  he  wanted  to  respond  to  the  report.  He  stated 
that  the  report  was  llawed.  I  le  staled  that  about  4-5  people  perform  about  80%  of  the  treasury 
work  \n  the  l'ii\  and  about  '■)'■)" »  ol~  those  who  perform  continuing  treasury  work.  He  stated  that 
noi  one  o\  the  treasurers  was  inier\  iewed  or  e\  en  eontacted  by  the  Grand  Jur\-.  He  stated  that 
none  of  their  eonelusions  about  eampaign  fnianee  will  stand  up  to  actual  facts  and  that  the  report 
was  an  iLinorani  set  ol" eonelusions. 

1  lope  .lohnson  spoke  about  Finding  Two  and  mentioned  that  she  was  the  newly  elected  Chair  of 
the  1  ask  1  oree.  She  stated  that  she  looked  forward  to  working  with  the  Commission  during  this 
\ear  and  that  the>  ha\  e  had  a  hard  time  coming  to  agreement  regarding  the  proposed  guidelines. 
She  eoniniended  C  han-person  1  lur  for  striking  the  language  in  the  proposed  response.  She  stated 
that  the  eases  deser\  e  to  be  heard  in  public.  She  also  stated  that  the  Commission's  website  does 
not  list  Sunshine  as  part  of  its  duties. 

Chris  W  right  from  the  Committee  on  Jobs  spoke  about  Finding  Four.  He  stated  that  the  Grand 
Jur\  suggested  that  members  should  be  appointed  from  the  San  Francisco  Labor  Council.  He 
stated  that  the  Council  and  90*^  0  of  its  members  have  failed  to  tile  lobbyist  reports.  He  stated  that 
the  Commission  should  look  at  members  of  the  business  community,  as  the  law^  requires. 

Charkw  Nlarsteller  stated  that  the  tenor  of  the  rebuttal  should  be  positive.  He  stated  that 
impro\  ements  can  be  made  in  enforcement  and  that  the  Commission  should  look  at  it.  such  as 
the  technical  training  of  staff  and  what  qualifications  the  employees  have.  He  suggested 
thanking  the  Grand  Jury  for  their  work,  even  though  it  may  not  be  perfect. 

Thomas  Picarello  stated  that  he  applauded  the  removal  of  the  language  in  Finding  Two.  He 
Slated  that  if  the  Commission  enforced  campaign  finance  violations,  the  Commission  could 
afford  to  telex  ise  twice  a  week  as  they  would  collect  more  than  enough  money  from  the 
ciMinniiiees  that  violate  CFRO. 

Peter  Warfield  stated  that  he  agreed  with  continuing  this  item  to  the  next  meeting.  He  stated  that 
it  was  important  that  City  agencies  provide  a  prompt  and  timely  response  to  requests  for 
information.  It  is  noi  limeh  il'  the  Commission  takes  over  a  year.  Regarding  the  prior  item,  he 
asked  what  auili(Mit\  the  Commission  had  in  dismissing  a  violation  that  had  already  been  found 
b_\  the  1  ask  1  oi'ce. 

l,arr\  Bush  recommended  that  the  Commission  reach  out  to  former  Commissioners  and  other 
who  have  been  in\ol\ed  in  the  past  regarding  the  continuation  of  this  item.  11c  stated  that 
televising  meetings  generall\  costs  SI. 000  Imur. 

l)a\id  I'llpel  staled  thai  he  agreed  with  scMue  ctMiimenls.  but  not  all.  lie  staled  thai  ihe  report  was 
thin  and  did  not  undersiand  the  nature  of  the  work  or  the  constraints  that  the  Commission  is 
under.  He  suggested  atlaehing  the  lalesl  Annual  Report  lo  the  response  to  the  Cirand  Jur\.  He 
staled  lhal  there  may  be  polie\  di.sagreemenls  but  that  the  Commission  is  not  broken. 
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Chairperson  Hur  thanked  everyone  for  their  comments.  He  also  thanked  the  Director  and  staff 
for  their  hard  work  and  the  services  they  provide.  Commissioner  Studley  asked  that  .Sunshine- 
related  enforcement  be  added  as  one  of  the  Commission's  responsibilities  on  the  website. 

V.  Closed  session. 

Motion  11-07-11-02  (Ward/Studley):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  move  into  closed  session. 

Public  comment: 

Ray  Hartz  stated  that  he  regularly  attends  Police  Commission  meetings.  He  stated  that  over  60% 
of  their  time  is  spent  in  closed  session,  so  that  they  can  do  whatever  they  want  with  absolutely  no 
public  review.  He  stated  that  the  public  needs  to  know  what  is  going  on.  He  stated  that  he  has 
seen  people  sitting  on  commissions  who  were  not  qualified. 

Charley  Marsteller  asked  whether  the  Commission  could  rearrange  the  order  of  the  agenda,  so 
that  the  next  item  could  be  heard  prior  to  closed  session. 

Bruce  Wolfe,  a  member  of  the  Task  Force,  reminded  the  Commission  that  the  closed  session 
must  be  recorded. 

Thomas  Picarello  stated  that  too  many  things  are  being  heard  in  closed  session.  He  stated  that  he 
did  not  understand  why  a  discussion  of  the  Arizona  case  needed  to  be  discussed  in  closed 
session.  He  stated  that  the  public  have  a  right  to  hear  the  discussion  and  then  comment  on  the 
matter. 

David  Pilpel  stated  that  he  disagreed  with  Mr.  Picarello  and  that  he  saw  the  need  for  closed 
session. 

The  Ethics  Commission  entered  into  closed  session  at  7:44  PM. 

[Break  at  7:44  PM.] 

[Return  from  break  at  7:54  PM.] 

The  Ethics  Commission  returned  to  open  session  at  8:33  PM. 

VI.  Discussion  and  vote  regarding  closed  session  action  and  deliberations. 

Motion  11-07-11-03  (Studley AVard):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  maintain  as  confidential  the  discussion  it  had  in  closed  session  re:  anticipated 
litigation  as  a  plaintiff  and  possible  litigation  as  a  defendant. 

Public  comment: 
None. 
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The  Executi\  e  Director  read  the  following  announcement: 

Findins  of  Probable  Cause  for  El  hies  Commission  Complaini  J2-10()~26 

Ai  i(s  regular  meeiing  of  July  J  J.  2011.  in  the  mailer  of  Ethics  Complaini  Sumher  12-10(r26. 
ihe  Elhics  Commission  made  a  determinLiiion  ihat  ihcre  is  prohahk'  cause  to  believe  the 
following  violations  of  the  San  Francisco  (  \ii)!/hiii:n  mnl  ijowrnmenial  Conduct  Code:  and  that 
the  Respondent.  Regina  Carey,  committed  ilieni: 

1 )  Two  violations  of  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
1.^10  for  fvoviiling  ccuupaign  consulting  services,  or  accepting  any  economic 
consitlcrLUion  lor  the  provision  of' ccu)ipaign  consulting  services,  without  first  registering 
w  ith  the  Ftlncs  i  onunissio)!  cuul  complying  with  the  reporting  requirements  specified  in 
Section  l.5L\ 

2)  I'iolation  of  San  Francisco  Campaign  and  Covcrnniental  Conduct  Code  section  1.515(a) 
for  failing  lo  file  c/  canipulgn  consultant  registration  report: 

3)  Violation  o'  I- riincisco  C  LinipLUg)!  and  Ciovernnienfal  Conduct  Code  section  1.515(c)  for 
failure  to  /n/v  canipLng)!  ctuisuliani  registration  and  client  fees: 

4)  \  'iolation  of  Son  Francisco  Campaign  and  Governmental  Conduct  Code  section  1.515(d) 
for  failure  !o  file  ccunpaign  consultant  client  authorization  statement: 

5)  Three  vioUuion.s  of  Scni  Francisco  Campaign  and  Governmental  Conduct  Code  section 
1.515(e)  for  failure  to  file  campaign  consultant  quarterly  reports. 

Each  Commissioner  who  participated  in  a  decision  to  find  probable  cause  must  certify  on  the 
record  that  he  or  she  personally  head  or  read  the  testimony,  reviewed  the  evidence,  or  otherwise 
reviewed  ilic  entire  record  of  the  proceedings.  (Ethics  Commission  Regulations  for 
Investigations     Enforcement  §  Vin.B.2.) 

The  Respondent  is  presumed  to  be  innocent  unless  and  until  such  lime  that  the  allegations  are 
proved  in  a  subsequent  hearing  on  the  merits.  (Ethics  Commission  Regulations  for 
Investigations  &  Enforcement  Proceedings  §  VIII.  B.  5. ) 

The  Executive  Director  shall  issue  an  accusation  in  accordance  with  the  San  Francisco  Ethics 
Commission  RL':^ulaiions  for  Invcsiigiiiions  and  Enforccmoii  Proceedings.  (Ethics  Commission 
Regulations  for  Investigations     Enforcement  Proceedings  IX.A.) 

Each  Commissioner  certified  on  the  record  that  he  or  she  had  personally  heard  or  read  the 
testimony,  reviewed  the  evidence,  or  otherwise  reviewed  the  entire  record  of  the  proceedings. 

VII,     Consideration  of  possible  amendments  to  the  Campaign  Finance  Reform 

Ordinance  (CFRO),  San  Francisco  Campaign  and  Governmental  Conduct  Code 
section  1.100  et  seq. 

r.xecutivc  Director  St.  Croix  stated  that  a  successful  challenge  had  been  made  lo  iho  Arizona 
public  fmance  system  and  staff  presented  possible  amendments  to  ihc  Cii>  "s  public  llnance 
program. 
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Commissioner  Studley  stated  that  she  was  not  happy  about  considering  changes  at  all  and  staled 
her  disappointment  in  the  Supreme  Court  decision.  She  stated  that  she  w  ould  pre  tor  lo  do  what 
the  voters  had  initially  passed.  Chairperson  Hur  suggested  a  change  on  page  2.  line  1 8  of  the 
proposed  amendments.  Deputy  Director  Ng  stated  that  the  latest  v  ersion  of  the  proposed 
amendments  corrected  eight  technical  changes,  listed  as  follows: 

•  Page  2,  line  2,the  text  should  read  as  subsection  (c)(2).  not  (c)(3): 

•  Page  2,  line  18,  the  text  should  read  as  subsection  (c)(2)(A).  not  (c)(3)(A); 

•  Page  2,  line  21,  the  text  should  read  as  subsection  (c)(2)(B).  not  (c)(3)(B): 

•  Page  2,  line  22,  the  word  '"dollar"  should  be  singular: 

•  Page  3,  line  16,  the  text  should  read  as  subsection  (d)(2).  not  (d)(3): 

•  Page  4,  line  9,  the  text  should  read  as  subsection  (d)(2)(A).  not  (d)(3)(A): 

•  Page  4,  line  12,  the  text  should  read  as  subsection  (d)(2)(B).  not  (d)(3)(B): 

•  Page  6,  line  10;  the  text  should  read  as  subsection  (f),  not  (g). 

Public  Comment: 

David  Pilpel  asked  whether  the  amendment  would  require  a  super-majorit\'.  He  stated  that  the 
staff  memorandum  does  not  cover  the  process.  Mr.  St.  Croix  stated  that  the  amendments  would 
require  a  super-majority  of  the  Commission  and  the  Board.  Mr.  Pilpel  stated  that  changing  the 
rules  in  the  middle  of  the  election  cycle  could  be  difficuh.  He  stated  that  this  w  as  a  difficult 
item. 

Charley  Marsteller  stated  that  this  issue  was  not  ripe,  as  nothing  has  occurred  in  the  Cit\-  to 
trigger  it  yet.  He  stated  that  the  Commission  had  three  options:  do  nothing,  repeal,  or  prov  ide  for 
remedy  language  that  would  accommodate  the  court's  decision.  He  stated  that  Bob  Stem  at  the 
Center  for  Governmental  Studies  had  anticipated  the  court's  decision.  He  stated  that  the  Center 
was  drafting  language  to  accommodate  such  a  change.  He  asked  that  the  Commission  wait  to 
hear  from  the  Center  prior  to  making  a  change  to  the  current  law .  He  stated  that  he  had  asked 
Mr.  Stem  to  send  the  draft  language  to  the  Ethics  Commission. 

Bradley  Hertz  from  the  Sutton  Law  Firm  stated  that  his  firm  ser\  es  as  legal  counsel  to  se\  eral 
organizations  that  participate  in  local  elections.  He  stated  that  these  organizations  are  exercising 
their  First  Amendment  rights.  He  stated  that  the  firm  had  sent  a  letter  through  staff  that  da> 
applauding  the  impact  of  the  court  mling.  He  applauded  the  Commission  and  staff  for 
acknowledging  the  impact  of  the  Supreme  Court  ruling,  but  stated  that  the  firm  does  not  think 
the  proposed  amendments  go  far  enough.  He  stated  that  the  law.  even  if  amended,  w  ould  still 
violate  certain  court  decisions. 

Mr.  Hertz  stated  that  "even  if  the  flow  of  public  money  is  capped  at  the  ceiling  level  if . . 
candidates  are  still  able  to  get  excessive  private  money  in  response  to  the  actions  of  independent 
expenditures  or  other  candidates,  that  is  the  kind  of  "leveling  the  playing  field"  that  is  not  a 
legitimate  purpose  under  the  Constitution.'"  Chairperson  Hur  asked  how.  if  no  public  funds  are 
going  to  that  candidate  above  the  expenditure  ceiling.  San  Francisco  would  be  ""leveling  the 
playing  field"  in  that  scenario.  Mr.  Hertz  stated  that  if  independent  expenditure  ('"IE"')  spending 
comes  in,  then  that  lifts  the  spending  limit.  He  stated  that  that  chills  the  rights  of  those  making 
lEs.  He  stated  that  their  speech  is  answered  by  more  money  that  is  only  allowed  because  of  their 
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speech,  especial!)  when  using  the  muhiplier  effect.  He  stated  that,  in  addition  to  amending 
section  1.114.  section  1.143  must  be  amended  as  well  as  it  chilis  speech.  He  suggested  that  there 
should  be  a  decision  point  3  to  rc\  iew  the  cunvnt  CI  RO  pro\  isions  and  respond  more 
completel)  to  the  Supreme  Court's  concems. 

Vince  Courtney.  E.xecutive  Director  of  the  Alliance  for  Jobs  and  Sustainable  Growth,  applauded 
the  Commission  for  working  late  into  the  night.  1  le  stated  that  he  represented  many 
organizations  that  do  IF  campaigns.  1  lo  staled  that  there  must  be  a  super-majority  of  businesses 
or  unions  in  order  to  make  a  decision.  1  Ic  staled  that  one  issue  is  that  people  are  not  willing  to 
spend  more  money  because  the>  think  ii  will  be  matched.  He  stated  that  an  idea  is  to  spend  late, 
so  that  the  money  is  not  matched,  but  now  more  people  are  voting  early.  He  agreed  with  the 
pre\  ious  speaker.  He  stated  that  the  only  legal  option  was  the  third  option. 

Ken  Cle\ eland  stated  that  he  represented  the  Building  Owners  and  Managers  Association 
( B()M.  \ ).  which  formed  a  P.\C  in  1987.  He  stated  that  BOMA  has  a  PAC  for  lEs  and  one  for 
ballot  meaMircs,  I  Ic  slated  that  BOMA  has  used  the  IE  PAC  very  effectively,  but  that  it  has 
changed  m  cr  the  past  low  \ears  with  public  financing.  He  stated  that  any  dollars  they  spend  will 
be  matched  and  that  has  a  chilling  effect.  He  stated  that  most  buildings  are  not  owned  by 
indi\  idual.s  and  that  organizations  like  his  have  spent  less  money  on  lEs.  particularly  in  candidate 
races.  He  suggested  no  matching  funds,  or  their  freedom  of  expression  would  be  severely 
compromised.  He  stated  that  he  hoped  the  Commission  would  keep  their  rights  as  private 
citizens. 

Chris  Wright.  Executive  Director  of  the  Committee  on  Jobs,  stated  that  he  agrees  that  the  current 
law  has  a  chilling  effect,  specifically  the  multiplier.  He  stated  that  his  group  was  concerned 
■dbou[  the  pvo\ ision  and  that  it  should  be  deaU  with  as  soon  as  possible.  He  also  asked  the 
Commission  to  reliev  e  groups  from  having  to  comply  with  the  requirement  to  account  for  what 
portion  of  a  slate  card  applies  to  one  candidate  or  another. 

Commissioner  Liu  agreed  with  Commissioner  Studley's  comments  about  changing  the  law  at 
this  time.  She  asked  whether  the  Commission  would  be  able  to  consider  another  proposal,  such 
as  what  Mr.  Marsteller  mentioned,  at  a  future  date.  Mr.  St.  Croix  stated  that  the  Board  would  be 
able  consider  two  options,  if  the  Commission  decided  to  send  two. 

Decision  point  1 

Motion  1 1-07-1 1-04  (Liu):  Moved  and  no  second  that  the  Commission  take  action  to  amend 
CFRO  in  response  to  the  Supreme  Court's  decision. 

Decision  Point  2 

Motion  11 -07-1 1-05  (llayon/Liu):  Moved  and  seconded  that  the  Commission  adopt  decision 
point  2. 

Public  Comment: 

Charley  Mansteller  staled  that  the  l  Ahics  Commkssion  is  onI>  able  to  amend  if  the  amendment 
"furthers  the  puqiosc  of  the  Act."  He  stated  that  a  third  opiicMi  wcnild  present  itself  soon  and 
asked  the  Commission  to  wait  and  see  that  proposal.  1  le  asked  the  C\Miimission  not  to  proceed 
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with  the  vote.  He  stated  that  the  Commission  could  just  suspend  the  provisions  pending  further 
developments. 

David  Pilpel  stated  that,  if  the  motion  passes,  he  would  suggest  adding  language  as  to  how  or 
why  this  amendment  furthers  the  law. 

Commissioner  Ward  asked  how  long  the  Commission  was  supposed  to  wait  for  this  third  option. 
Mr.  Marsteller  stated  that  it  would  be  ready  very  soon.  Chairperson  Hur  stated  that  there  was  no 
third  option  to  consider  and  that  staffs  solution  is  workable.  He  stated  that  the  Commission  is 
furthering  the  purpose  of  the  ordinance  to  make  sure  it  is  constitutional.  Commissioner  Ward 
suggested  having  a  special  meeting  in  two  weeks  to  see  whether  there  is  a  third  option. 
Chairperson  Hur  stated  that  the  Commission  needed  to  take  a  workable  solution.  He  stated  that 
timing  of  this  amendment  was  important. 

David  Pilpel  stated  that  any  delay  would  affect  the  effective  date  of  any  amendment,  as  the 
Board  is  going  into  recess  soon. 

Motion  11-07-11-06  (Hayon/Liu):  Moved,  seconded,  and  passed  (4-1;  Ward  dissented)  that 
the  Commission  adopt  decision  point  2,  which  is  furtherance  of  the  Ordinance  and  within 
the  Ethics  Commission's  authority. 

VIII.  Minutes  of  the  Commission's  regular  meeting  of  June  13,  2011  and  special 
meeting  of  June  28,  2011. 

Motion  11-07-11-07  (StudleyAVard):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adopt  the  minutes  of  the  Commission's  regular  and  special  meetings  of  June 
2011. 

Public  Comment: 
None. 

IX.  Executive  Director's  Report. 

Executive  Director  St.  Croix  stated  that  he  anticipates  that  the  full  repayment  to  the  Election 
Campaign  Fund  will  be  made  in  the  final  adoption  of  the  budget. 

Public  Comment: 

David  Pilpel  commented  on  Item  9  of  the  report,  regarding  non-filers  of  Statements  of  Economic 
Interests.  He  asked  whether  staff  look  at  non- filers  in  previous  years.  He  also  mentioned  that 
Chris  Jackson  was  on  the  Bureau  of  Delinquent  Revenue  list  and  up  for  re-election  to  the  College 
Board  next  year.  He  stated  that  Mr.  Jackson  would  not  be  able  to  be  a  candidate  or  assume 
office  following  the  election  unless  he  fixed  this  problem. 

X.  Items  for  future  meetings. 
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Commissioner  L.iu  stated  that  she  would  like  to  diseuss  the  F^un  Fd  Run  campaign,  as  there  have 
been  press  reports  regarding  whether  the  ct>mniincc     ciMTipl\  ing  with  its  obligations  under  local 
and  state  law .  She  stated  that  it  raises  polie\  quesiit^ns  and  asked  the  Director  to  report  on  the 
committee  during  the  next  meeting.  She  requested  claritlcation  on  guidelines  in  this  instance,  as 
the  effort  is  not  supporting  a  declared  candidate. 

Public  Comment: 

Mr.  Marsteller  provided  a  brief  statement  about  Bob  Stem  and  his  work  o\  er  the  past  35-40 
>  ears.  He  stated  that  the  tbundaiion  wmild  most  likcl>  ha\e  a  recommendation  regarding  a 
CFRO  amendment  the  following  da\ .  I  le  urged  the  Commission  to  consider  a  third  option  for 
the  CFRO  amendment. 

\I.      Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

None. 

.\djournment. 

.Motion  1 1-07-1 1-08  (Studley/Hayon):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adjourn. 

Public  Comment: 
None. 

Meeting  adjourned  at  9:27  PM. 
Respectfully  submitted, 


Catherine  Argumedo 
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SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  REGULAR  MEETING 
Augusts,  2011  5:30  P.M. 
and  AGENDA 
Room  408  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 

I.  Call  to  order  and  roll  call. 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are  within  the  jurisdiction  of  the  Ethics  Commission 

III.  Consideration  of  possible  response     to  the  2010-201 1  Civil  Grand  Jury  report,  "San  Francisco  Ethics  Commission  the  Sleeping  Watch 
Dog."  At  its  last  regular  meeting,  the  Commission  began  consideration  of  a  response  to  the  Civil  Grand  Jury's  findings  and 
recommendations,  which  is  due  within  60  days  of  the  issuance  of  the  report,  which  occurred  on  June  20,  201 1  At  this  meeting  the 
Commission  will  continue  its  consideration  of  a  response.  (Discussion  and  possible  action.) 

IV.  Consideration  of  the  Status  of  "Progress  for  All,"  an  entity  registered  as  a  General  Purpose  Committee  in  San  Francisco  This 
organization  is  responsible  for  the  "Run,  Ed,  Run"  campaign  and  claims  its  primary  purpose  is  to  convince  Mayor  Ed  Lee  to  run  for  election 
to  the  office  that  he  currently  holds.  The  Executive  Director  has  instructed  Progress  for  All  to  refile  as  a  "Pnmanly  Formed  Committee"  as  its 
independent  expenditures  have  the  effect  of  promoting  an  Ed  Lee  candidacy  to  the  voters  As  a  matter  of  policy,  the  Commission  will 
discuss  the  status  of  Progress  for  All  and  possibly  determine  what,  if  any,  policy  and  regulatory  changes  are  necessary  to  address  similar 
situations  in  the  future.  The  Commission  may  also  discuss  whether  to  redraft,  v/ithdraw  or  update  a  prior  informal  advice  letter  to  the 
Progress  for  All  Committee.  (Discussion  and  possible  action.) 

V.  Closed  session.  (Discussion  and  possible  action  ) 

a.  Closed  session  held  pursuant  to  Charter  section  C3. 699-13,  Brown  Act  section  54956  9(c)  and  Sunshine  Ordinance  section  67  10(d) 
to  discuss  anticipated  litigation  as  plaintiff. 

Conference  with  Legal  Counsel:  Anticipated  litigation  as  plaintiff 
Number  of  possible  cases:  2 

b.  Closed  session  held  pursuant  to  the  Ralph  Brown  Act,  Government  Code  section  54957(b)  and  the  Sunshine  Ordinance  section 
67.10(b):  Public  Employee  Performance  Evaluation:  Executive  Director,  Ethics  Commission 

VI.  Discussion  and  vote  regarding  closed  session  action  and  deliberations  (Discussion  and  possible  action  ) 

a.  Discussion  and  vote  pursuant  to  Brown  Act  section  54957  1  and  Sunshine  Ordinance  section  67  12  en  whether  to  disclose  any 
action  taken  or  discussions  held  in  closed  session  regarding  anticipated  litigation  as  plaintiff 

Motion:  The  Charter  provides  that  deliberations  regarding  complaints  are  confidential  Pursuant  to  section  C3  699-1 3,  the  Ethics 
Commission  finds  that  it  is  in  the  best  interests  of  the  public  (not)  to  disclose  its  closed  session  deliberations  re  anticipated  litigation 

b.  Discussion  and  vote  pursuant  to  Brown  Act  section  54957. 1  and  Sunshine  Ordinance  section  67  1 2  on  whether  to  disclose  any 
action  taken  or  discussions  held  in  closed  session  regarding  public  employee  performance  evaluation 

Motion:  The  Ethics  Commission  finds  that  it  is  in  the  best  interests  of  the  public  (not)  to  disclose  its  closed  session  deliberations  re 
public  employee  performance  evaluation. 

VII.  Minutes  of  the  Commission's  regular  meeting  of  July  11,  201 1.  (Discussion  and  possible  action  ) 

VIII.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff  activities  since  the  previous  monthly  meeting  The  wntten 
report,  which  is  available  at  the  Commission  office  and  on  its  website,  covers  the  budget,  the  investigation  and  enforcement  program 
revenues,  campaign  finance  disclosure  program,  revenues,  public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education  Any  of  these  subjects  may  potentially  be  part  of  the  Director's  presentation  or  discussed 
by  the  Commission.  (Discussion.) 

IX.  Items  for  future  meetings  Commissioners  may  propose  items  for  future  agendas  and  the  Commission  may  determine  the  pnonty  of  these 
items.  (Discussion.) 

X.  Public  comment  on  matters  appeahng  or  not  appearing  on  the  agenda  that  are  within  the  junsdiction  of  the  Ethics  Commission 

XI.  Adjournment. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public  Commissions,  boards,  councils  and  other  agencies  of  the 
City  and  County  exist  to  conduct  the  people's  business  This  ordinance  assures  that  deliberations  are  conducted  before  the  people  and  that  City 
operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the  Sunshine  Ordinance  or  to  report  a  violation  of  the 
ordinance,  contact  Chris  Rustom  by  mail  to  Administrator,  Sunshine  Ordinance  Task  Force.  1  Dr  Carlton  B  Goodlett  Place.  Room  244.  San 
Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by  fax  at  415  554  7854,  or  by  email  at  sotf@sfgov  org  Citizens  interested  in  obtaining  a  free 
copy  of  the  Sunshine  Ordinance  can  request  a  copy  from  Mr.  Rustom  or  by  pnnting  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the 
Internet,  http://vwvw.sfgov  org/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda  packet,  those 
matehals  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220.  San  Francisco,  during  normal  office  hours 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting  Please  be  advised  that 
the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  nnging  or  use  of  a  cell  phone,  pager,  or  other  similar 
sound-producing  devices. 

This  location  is  wheelchair  accessible.  In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies,  environmental  illnesses, 
multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other  attendees  may  be  sensitive  to  vanous 
chemical-based  products.  Ple;)se  help  the  City  accomimodate  these  individuals 

Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San  Francisco 
Lobbyist  Ordinance  [SF  Campaign  &  Governmental  Conduct,  Code  §  2  100]  to  register  and  report  lobbying  activity  For  more  information  about  the 
Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  Avenue.  Suite  220,  San  Francisco.  CA  94102,  telephone  (415)  252- 
3100;  fax  (415)  252-31 12  and  web  site  wvw\/. sfgov.org/ethics 
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SAN  FRANCISCO'S  ETHICS  COMMISSION: 
THE  SLEEPING  WATCH  DOG 


CIVIL  GRAND  JURY 
CITY  AND  COUNTY  OF  SAN  FRANCISCO 
2010-2011 


THE  CIVIL  GRAND  JURY 

The  Civil  Grand  Jury  is  a  government  oversight  panel  of  volunteers  who  serve  for  one  year. 
It  makes  findings  and  recommendations  resulting  from  its  investigations. 

Reports  of  the  Civil  Grand  Jury  do  not  identify  individuals  by  name. 
Disclosure  of  Information  about  individuals  interviewed  by  the  jury  is  prohibited. 
California  Penal  Code,  section  929 


STATE  LAW  REQUIREMENT 
California  Penal  Code,  section  933.05 

Each  published  report  includes  a  list  of  those  public  entities  that  are  required  to  respond 
to  the  Presiding  Judge  of  the  Superior  Court  within  60  to  90  days  as  specified.  A  copy  must 
be  sent  to  the  Board  of  Supervisors.  Ail  responses  are  made  available  to  the  public. 

For  each  finding  the  response  must: 

1)  agree  with  the  finding,  or 

2)  disagree  with  it,  wholly  or  partially,  and  explain  why. 

As  to  each  recommendation  the  responding  party  must  report  that; 

1)  the  recommendation  has  been  implemented,  with  a  summary  explanation;  or 

2)  the  recommendation  has  not  been  implemented  but  will  be  within  a  set 
timeframe  as  provided:  or 

3)  the  recommendation  requires  further  analysis.  The  officer  or  agency  head  must 
define  what  additional  study  is  needed.  The  Grand  Jur/  expects  a  progress 
report  within  six  months;  or 

4)  the  recommendation  will  not  be  implemented  because  it  is  not  warranted  or 
reasonable,  with  an  explanation. 


SAN  FRANCISCO'S  ETHICS  COMMISSION: 
THE  SLEEPING  WATCHDOG 

SUMMARY 

This  report  focuses  on  issues  related  to  investigations  performed  by  tine  Commission.  Tnese 
include  fines  and  enforcement  irregularities,  the  excessive  influence  of  the  Executive  Director  in 
conjunction  with  the  abdication  of  oversight  by  the  Ethics  Commissioners,  the  membership  of 
the  Commission,  and  audit  procedures.  This  is  not  meant  to  be  a  definitive  report  on  the  Ethics 
Commission. 

BACKGROUND 

On  July  12,  1993,  the  San  Francisco  Board  of  Supervisors  voted  7-4  to  place  Proposition  K  on  the 
November  ballot.  In  the  election  pamphlet  they  asked  San  Francisco  voters: 
Shall  an  Ethics  Commission  be  created,  with  the  power  to: 

Administer  the  City's  campaign  contributions,  determine  conflict  of  interesi, 
lobbying  and  whistle-blowing  laws; 

Investigate  alleged  violations  of  these  laws  and  impose  penalties  under  certain 
circumstances;  and 

Submit  ordinances  relating  to  governmental  ethics  directly  to  the  voters'^ 

Arguing  in  favor  of  Proposition  K,  the  Board  of  Supervisors  noted  in  the  pamphlet: 

The  people  of  San  Francisco  are  in  danger  of  losing  faith  in  our  at/  gcvernmient. 
Every  few  weeks  another  scandal  arises  and  public  confidence  sinks  to  new  !cws. 
•    We  need  an  Ethics  Commission  to  turn  things  around  at  City  Hail. 
Proposition  K  will  establish  an  independent  body  to  clean  up  our  ci^/ 
government 

Rebuttal  in  the  voter's  pamphlet  argued  Proposition  K  would  merely  set  up  a  useless 
commission  paralyzed  by  conflicts-of-interest.  Those  in  opposition  to  this  proposed  measure 
put  forth  the  question: 

"Can  San  Francisco  afford  to  waste  millions  of  dollars  on  a  commission  destined 

to  entrench  San  Francisco  City  Hall  status  quo?" 
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Voters  approved  Proposition  K,  and  the  Ethics  Commission  was  created. 

Citizens/voters  are  entitled  to  the  complete  Ethics  Commission  story.  The  focus  of  this  report, 
however,  is  limited  to  an  examination  of  the  arbitrary  method  by  which  fines  are  determined, 
enforcement  irregularities,  the  failure  to  provide  adequate  transparency,  the  excessive  influence 
of  the  Executive  Director  over  commission  members  leading  to  the  commission  members 
abdicating  their  responsibilities  to  serve  as  our  independent  watchdog,  and  investigations 
performed  by  Ethics  Commission  staff. 

The  Civil  Grand  Jury  asks  this  question: 

Are  the  citizens  of  San  Francisco  well  served  by  its  Ethics  Commission? 

DISCUSSION 

There  are  a  number  of  areas  where  the  procedures  and  rules  followed  by  the  Ethics  Commission 
staff  are  at  odds  with  its  stated  mission  "to  practice  and  promote  the  highest  standards  of 
ethical  behavior  in  government."^ 

Arfaitran/  Fines 

The  Ethics  Commission  collects  revenue  from  a  number  of  sources  such  as  lobbyists'  fees, 
campaign  consultant  fees,  and  fines  under  their  jurisdiction.  In  2010,  the  Ethics  Commission 
entered  into  four  enforcement  cases  (entitled  Stipulation,  Decision  and  Orders)"  for  complaints 
before  the  commission.  The  fines  ranged  from  $76  to  $4,000.  These  fines  were  reduced, 
through  negotiation  between  the  Ethics  Staff  and  complainant,  rather  than  assessing  the 
maximum  fine  of  up  to  $5,000  established  by  the  charter.^ 

In  our  interviews  with  the  ethics  commission  staff  we  asked  about  variances  in  the  fines.  We 
heard  reasons  for  fine  reduction  such  as  being  a  first-time  candidate,  a  first-time  campaign 
official,  or  cooperating  with  the  commission  staff.  Since  2008,  ail  enforcement  summaries  cite 
the  mitigating  factor,  "Respondent  was  cooperative  with  staff's  investigation." 

When  a  violation  has  been  established,  the  Commission  staff  engages  in  negotiations  with  the 
alleged  violator  or  their  counsel  to  determine  the  fine.  This  puts  the  Ethics  Commission  staff  in 
a  recurring  negotiating  role  with  the  city  employees,  campaign  consultants,  campaign  staffer 
lobbyists  to  establish  the  fine.  This  is  most  irregular  and  vulnerable  to  manipulation  against  the 
public  interest. 
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In  Complaint  No.  16-080516-,  a  campaign  committee  originally  failed  to  list  a  San  Francisco 
Supervisor  as  a  Controlling  Officeholder.  The  "oversight"  wasn't  corrected  until  34  dcys  cjzer 
the  election.  This  misrepresents  the  campaign  to  the  voters.  This  violation  resulted  in  a  mere 
$100  fine  for  the  committee  and  treasurer  of  the  committee. 

The  following  table  indicates  the  variable  nature  of  the  fines  collected  by  the  Ethics 
Commission.  The  total  fines  from  the  enforcement  summaries  since  2004  are  as  follows: 


CALENDAR  YEAR 

FINE  AMOUNT 

2010 

$  5,226 

2009 

$  8,000 

2008 

$  5,100 

2007 

$  5,817 

2006 

$  4,350 

2005 

$  33,260 

2004 

$  100,000 

The  arbitrary  nature  of  the  fines  can  best  be  seen  in  Ethics  Complaint  No.  20-050906  against  Sa 
Franciscans  for  Affordable  Clean  Energy.  The  minutes  from  the  monthly  m.eeting  heid  on  June 
11,  2007,  record  the  statement  of  Richard  Mo,  the  Ethics  Commission  Chief  tnforcem.ert 
Officer: 

"...  the  $26,700  settlement  offer  was  only  an  opening  to  a  good  faith 
negotiation  but  that  the  Respondent  declined  to  engage  in  any  settlement 
until  she  retained  an  attorney,  then  offering  $500.  Mr.  Mo  stated  that  just 
because  probable  cause  hearings  are  rare,  does  not  mean  that  enforcement 
in  those  instances  is  biased.  He  stated  that  staff  attempted  to  engage  in 
settlement  negotiations." 

In  the  final  settlement  the  fine  was  reduced  to  $267,  or  1%  of  the  original  fine. 
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Scrsrire  Ordinance  Not  Enforced 

The  Sunshine  Ordinance  Task  Force  advises  the  Board  of  Supervisors  and  provides  information 
to  other  City  departments  on  appropriate  ways  to  implement  the  Sunshine  Ordinance  (Chapter 
67  of  the  Admiinistrative  Code);  ensures  that  deliberations  of  commissions,  boards,  councils  and 
other  agencies  of  the  City  and  County  are  conducted  before  the  people;  and  guarantees  that 
City  operations  are  open  to  the  people's  review. 

Under  the  Sunshine  Ordinance,  the  Task  Force  also  makes  a  determination  if  a  Sunshine 
violation  exists.  If  a  violation  is  found,  the  official  involved  must  disclose  the  information 
requested.  If  the  public  official  doesn't  comply,  the  case  is  sent  to  the  Ethics  Commission  for 
enforcement. 

Since  October  2C04  through  December  2010  there  have  been  18  cases  where  the  Sunshine 
Ordinance  Task  Force  has  requested  that  the  Ethics  Department  enforce  a  violation  of  the 
ordinance.  In  all  18  cases  the  commission  has  not  taken  ANY  action  for  violation  of  the 
Sunshine  Ordinance.  In  eight  of  the  18  cases,  the  disposition  was  "dismissed  because  facts  did 
not  support  finding  of  willful  failure  to  discharge  duties  imposed  by  Sunshine  Ordinance."  Based 
on  a  recommendation  for  dismissal  by  the  Executive  Director,  the  other  ten  cases  were 
"dismissed  because  facts  did  not  support  finding  of  violation."^ 

None  of  these  cases  were  ever  heard  at  an  open  hearing  before  the  Ethics  Commission. 

Because  of  the  Ethics  Commission's  lack  of  enforcement,  no  city  employee  has  been  disciplined 
for  failing  to  adhere  to  the  Sunshine  Ordinance.  The  Commission  has  allowed  some  city  officials 
to  ignore  the  rulings  of  the  Sunshine  Ordinance  Task  Force. 

On  the  Ethics  Commission  web  site  it  indicates  its  duties  as: 

Filing  and  auditing  of  campaign  finance  disclosure  statements 

Campaign  consultant  registration  and  regulation 

Lobbyist  registration  and  regulation 

Filing  officer  for  statements  of  economic  interest 

Administration  of  the  Whistleblower  program 

Investigations  of  ethics  complaints 

Enforcement  education  and  training 

Providing  advice  and  statistical  reporting 
It  is  interesting  to  note  here  that  there  is  no  mention  of  the  Sunshine  Ordinance  at  all.  Yet,  for 
the  period  February  2010  through  April  2011,  38%  of  the  pending  investigations  are  Sunshine 
referrals.'' 
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Investigation  Delays 

The  City  Charter  does  not  prevent  the  Ethics  Commission  investigators  from  pursuing  an 
investigation  after  a  14-day  notification  period  simultaneously  with  the  District  Artorney  or  Gt/ 
Attorney/ 

"If  the  commission,  upon  the  sworn  complaint  or  on  its  own  initiative,  determines 
that  there  is  sufficient  cause  to  conduct  an  investigation,  it  shall  investigate 
alleged  violations  of  this  charter  or  city  ordinances  relating  to  campaign  finance, 
lobbying,  conflicts  of  interest  and  governmental  ethics.  A  complaint  filed  with  the 
commission  shall  be  investigated  only  if  it  identifies  the  specific  alleged  violations 
Which  form  the  basis  for  the  complaint  and  the  commission  determines  that  the 
complaint  contains  sufficient  facts  to  warrant  an  investigation." 

The  Ethics  Commission  won't  begin  an  investigation  until  the  District  Attorney  and  City  Ancrrey 
have  decided  not  to  pursue  the  matter.  While  there  is  the  possibility  of  duplication  of  effort,  tre 
number  of  times  when  the  District  Attorney  or  City  Attorney  had  pursued  an  investigation  is 
limited.  This  delay  before  the  Commission  starts  their  investigation,  in  one  case  nine  months, 
provides  more  than  enough  time  for  documents  to  become  lost,  employees  to  change 
departments,  and  accounts  from  interviewees  to  fade.  The  person  bringing  a  complaint  before 
the  Commission  deserves  timely  action. 

Ethics  Commission  Composition 

Currently,  elected  officials  appoint  all  Ethics  Commissioners.  As  stated  in  the  Ci^/  Charter,  a 
member  appointed  by  the  Mayor  must  have  a  background  in  public  information  and  public 
meetings.  A  member  appointed  by  the  City  Attorney  must  have  a  background  in  law  as  it 
relates  to  government  ethics.  A  member  appointed  by  the  Assessor  must  have  a  backgrcunc  in 
campaign  finance.  The  remaining  two  members,  appointed  by  the  District  Attorney  and  Bcarc 
of  Supervisors,  must  be  broadly  representative  of  the  general  public.  A  listing  of  current 
commission  members  is  located  in  Appendix  A. 

"Nothing  is  more  important  to  an  ethics  program  than  ensuring  that  an  ethics 
commission  is  seen  as  independent,  and  not  a  pawn  of  politicians.  People  will 
not  trust  the  advisory  opinions  and  enforcement  decisions  of  an  ethics  commission 
consisting  of  people  with  even  presumed  ties  to  politicians.  Since  trust  is  the 
principal  goal  of  an  ethics  program,  this  is  unacceptable/'^ 

■  -  CityEthics.org 
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Ethics  Commissioners  are  appointed  by  elected  politicians  over  whom  the  Commission  has 
enforcement  responsibility.  While  the  commission  members  we  interviewed  indicated  they 
were  not  subject  to  political  pressure,  there  is  an  appearance  of  a  conflict  of  interest.  A 
negative  and  jaded  perception  by  the  public  may  exist  because  of  the  way  the  commissioners 
are  selected  and  appointed. 

Executive  Director  Cortrols  the  Agenda 

At  least  ten  days  prior  to  the  Commission's  monthly  meeting,  a  list  of  complaints  that  the 
Executive  Director  has  recommended  for  dismissal  is  sent  to  the  Commissioners.  If  an  item 
noted  for  dismissal  is  not  removed  from  that  list  and  placed  on  the  agenda,  it  will  be  dismissed. 
Based  on  current  Ethics  Commission  regulations-  at  least  two  of  the  five  Commissioners  must 
notify  the  Executive  Director  to  move  something  from  the  dismissed  list  to  the  agenda.'  This 
must  be  cone  five  days  before  the  meeting  to  allow  time  for  the  item  to  be  published  on  the 
agenda. 

However,  because  of  the  Open  Meeting  Law  (the  Brown  act)—  it  is  difficult  for  the  members  to 
talk  to  other  commissioners  about  an  item  prior  to  the  actual  meeting,  as  this  might  violate  the 
law.  The  Open  Meeting  Law  prohibits  Commissioners  from  contacting  more  than  one  half  of 
the  members.  On  the  Ethics  Commission  a  Comissioner  can  only  contact  one  other 
Commissioner.  If  there  were  more  than  five  commissioners  this  might  not  be  much  of  an  issue. 

If  a  commission  member  is  interested  in  moving  an  item  to  the  agenda,  it  is  difficult  for  that 
commissioner  to  get  support  from  another  commissioner  because  of  the  Open  Meeting  Law. 
One  commissioner  estimated  that  only  15-25%  of  the  requests  for  an  item  to  be  scheduled  are 
moved  to  the  agenda.  Because  these  items  are  covered  in  the  closed  session,  the  15-25% 
estimate  can't  be  verified.  Additionally  the  commissioners  are  not  notified  about  which  specific 
items  are  scheduled  for  the  closed  session  making  it  difficult  to  prepare  for  the  meeting.  One  of 
the  commissioners  stated  there  was  an  expectation  that  "...the  commission  should  support  the 
Executive  Director  in  his  decision  to  dismiss  a  case". 

Tracking  Requests 

In  the  process  of  our  investigations  we  had  asked  the  Ethics  Commission  staff  for  specific  record- 
keeping information.  Following  our  requests  for  certain  relevant  documents  the  staff  was 
unable  to  promptly  produce  all  the  documents  related  to  our  investigation. 

The  Ethics  Commission  provides  a  critical  service  to  campaigns,  lobbyists  and  employees  of  the 
city  by  providing  telephone  support  to  answer  questions.  The  Ethics  Commission  should  be 
credited  for  implementing  recommendations  from  the  2004-2005  Civil  Grand  Jury  report. 
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However,  the  staff  could  not  provide  data  on  the  number  of  information  requests  they 
responded  to,  nor  did  they  have  a  method  for  traci<ing  these  information  requests  or  a  record  of 
what  was  discussed  in  the  call. 

Random  Audit  Process 

An  area  where  the  Ethics  Commission  operates  with  complete  transparency  and  with  little 
chance  of  the  appearance  of  undue  influence  concerns  the  process  whereby  campaign 
committees  are  picked  for  random  audits.  The  staff  determines  the  number  of  yearly  audits 
possible. 

In  2011  seven  random  campaign  audits  are  scheduled:  three  for  committees  where  activity  was 
'between  $10,000  and  $100,000,  and  four  where  the  committee's  activit/  was  over  5100,000. 
There  are  no  audits  of  committees  with  spending  below  $10,000.  The  names  of  the  commiitees 
in  the  audit  pool  are  then  placed  in  a  box  for  random  selection. 

The  following  three  committees  were  randomly  chosen  because  they  received  between  510,000 
and  $100,000: 

•  Noe  Valley  Democratic  Club 

•  Protect  Our  Benefits 

•  Laura  Spanjan  for  Supervisor  2010 

The  following  four  committees  were  randomly  chosen  for  audit  from  the  over  $100,000  pcci: 

•  Standing  Up  to  Save  San  Francisco  -  No  on  Measures  B  and  K/Yes  on  Measures  J  anc  N, 
a  Coalition  of  Teachers,  Nurses  Public  School  Parents  and  Labor  Organizations 

•  Phil  Ting  for  Assessor  2010 

•  San  Francisco  Forward  ,  Sponsored  by  San  Francisco  Chamber  of  Com.m.erce 

•  San  Francisco  Labor  and  Neighbor  Member  Education/Political  Issues  Committee, 
Sponsored  by  the  San  Francisco  Labor  Council- 

Commission  Meetings  Not  Televised 

Television  access  for  members  of  the  public  who  are  unable  to  attend  these  commission 
meetings  is  a  valuable  service.  Currently  a  number  of  commissions  provide  funding  to 
SFG0VTV.ORG  to  broadcast  their  meetings  and  widen  public  access.  These  include:  the 
Entertainment  Commission,  Disability  Commission,  Small  Business  Commission,  Taxicab 
Commission  and  the  Transportation  Commission.  Other  City  commissions  such  as  the  Police 
Commission  and  the  Planning  Commission  that  adjudicate  issues  televise  their  sessions. 

The  Ethics  Commission  currently  makes  audio  recordings  of  its  meetings  available  and  has  a 
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Fccebook  page  to  provide  information  to  the  public,  but  does  not  televise  their  meetings. 


After  a  recent  Rules  Committee  m.eeting  where  the  candidates  for  the  Ethics  Commission  were 
interviewed,  the  San  Francisco  Bay  Guardian  quoted-^  Supervisor  Kim  saying,  "1  absolutely  • 
support  televising  the  Ethics  Commission." 


CONCLUSION 

The  Ethics  Com,mission  was  established  to  provide  a  valuable  service  to  the  residents  of  San 
Francisco  and  is  intended  to  be  an  independent  watchdog. 

The  issues  where  the  Jury  found  items  that  should  be  improved  are: 
Setting  fines 

The  excessive  influence  of  the  Executive  Director 

•  The  Commissioners'  abdication  of  oversight  responsibilities 

•  The  membership  of  the  Commission,  and 
Broadcasting  Commission  meetings. 

This  report  is  not  meant  to  be  a  definitive  report  on  the  Ethics  Commission.  We  will  leave  that 
investigation  to  a  future  Jury. 


METHOD  OF  INVESTIGATION 

The  Civil  Grand  Jury  interviewed  members  of  the  Ethics  Commission  staff,  members  of  the 
Ethics  Commission,  and  members  of  the  community  with  experience  in  governmental  ethics. 

While  we  asked  to  speak  with  all  members  of  the  Ethics  Commission,  only  two  volunteered  to 
be  interviewed.  The  jury  also  reviewed  the  Ethics  Commission  enforcement  summaries, 
procedures  and  web  site. 
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FINDINGS  AND  RECOMMENDATIONS 


Finding  1 

Having  the  Ethics  Connnnission  staff  establish  the  fine  and  then  enter  into  negotiations  couid  be 
viewed  as  laci<ing  a  strong  and  effective  operating  system  that  could  lead  to  questions  of 
fairness  and  transparency. 

Recommendation  1.1 

The  Ethics  Commissioners  should  establish  a  fixed  fine  structure  for  violations  or  apply  the 
maximum  allowed  fine. 

Recommendation  1.2 

If  the  respondent  disagrees  with  the  fine  a  request  may  be  made  for  a  public  hearing.  This  will 
allow  the  commissioners  to  exercise  discretion  over  the  fines  process. 

Finding  2 

The  failure  of  the  Ethics  Commission  to  enforce  Sunshine  Ordinance  Task  Force  actions  weal<ens 
the  goal  of  open  government  and  reduces  the  effectiveness  of  the  Sunshine  Ordinance. 

Recommendation  2 

All  Sunshine  Ordinance  Task  Force  enforcement  actions  deserve  a  timely  hearing  by  tne  Ethics 
Commission. 

Finding  3 

Waiting  for  the  District  Attorney  or  City  Attorney  to  inform  the  Ethics  Comimission  thai  tney  are 
not  going  to  pursue  a  case  causes  unnecessary  delays. 

Recommendation  3 

After  the  14-day  window,  Ethics  Commission  investigations  should  start. 
Finding  4 

Currently  commissioners  are  appointed  by  elected  officials.  In  turn,  the  staff  and  commissioners 
scrutinize  campaign  expenditures  and  activities  of  those  same  elected  officials.  The  Civil  Grand 
Jury  feels  this  leads  to  the  appearance  of  impropriety. 

Recommendation  4. 

The  City  Charter  should  be  changed  to  add  four  additional  commission  mem.bers  appointed  by 
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non-partisan  community  organizations  and  individuals  such  as:  The  League  of  Women  Voters, 
Society  of  Professional  Journalists,  The  San  Francisco  Labor  Counol,  The  Bar  Association  of  San 
Francisco,  and  the  Dean  of  UC  Hastings  Law  School. 

Finding  5 

The  Ethics  Commissioners  have  relinquished  their  authority  to  the  Executive  Director 
concerning  items  recommended  for  dismissal. 

Recommendation  5 

The  commissioners  should  amend  section  VI.  A  in  the  Ethics  Commission  Regulations  For 
Investigations  and  Enforcement  Proceedings  to  require  review  and  a  vote  on  investigations 
recommended  for  dismissal. 

Finding  6 

The  Ethics  Commission  staff  does  not  appear  to  have  a  proper  database  to  tracic  issues 
efficiently. 

Recommendation  6 

The  Ethics  Commission  staff  should  create  or  modify  their  database  to  increase  search  and 
tracl<ing  capabilities. 

Finding  7 

In  the  context  of  open  government,  providing  audio  recordings  of  the  Commission  meetings 
does  not  provide  enough  transparency. 

Recomm.endation  7 

To  maximize  transparency,  the  San  Francisco  Ethics  Commission  should  broadcast  their 
meetings  on  the  SFGOVTV  television  ne^yvort<. 
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GLOSSARY 


CGJ 
EC 

FPPC 


San  Francisco  Civil  Grand  Jury 
Ethics  Commission 

California  Fair  Politicai  Practice  Commission 


PROPOSITION  K  passed  11/93; 

created  the  Ethics  Commission,  transferring  ethics  functions  then  divided 

among  five  city  departments  to  a  single  Ethics  Commission 
PROPOSITION  N  passed  11/95; 

called  for  the  enforcement  and  administration  of  the  Campaign  F'rarce 

Reform  Ordinance. 
PROPOSITION  G  passed  11/97; 

Campaign  Consultants  Ordinance;  mandated,  expanded  audits  cf 

financial  statements  filed  by  candidates  and  political  committees. 
PROPOSITION  J.  passed  11/00; 

'the  taxpayer  protection  amendment'  was  intended  :c  reduce  :he 

influence  of  gifts  and  prospective  campaign  contributions  on  the 

decisions  of  public  officials. 
PROPOSITION  0         passed  11/00; 

amended  the  San  Francisco  Campaign  Finance  Reform  Ordinance,  by 

providing  for  the  limited  public  campaign  financing  cf  candidates  for  the 

Board  of  Supervisors. 
PROPOSITION  C  passed  11/D3; 

transferred  the  task  of  handling  the  whistiebiower  teiecnone  hotline  to 

the  Controller's  Office 
PROPOSITION  E  passed  11/03; 

revised  and  updated  the  City's  conflict  of  interest  iaws,  recuir-'ng  ail  C;r/ 

departments,  boards,  and  commissions  to  deveicp  statements 

identifying  "incompatible  activities." 


San  Francisco.  City  Charter    The  fundamental  law  of  the  City  of  San  Francisco 
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APPENDIX  A 


ETHICS  COMMISSIONERS  AND  TERMS- 


COMMISSION  MEMBER 

APPOINTING  OFFICER 

TERM  START  DATE 

TERM  END  DATE  j 

Beverly  Hayon 

Mayor 

January  6,  2011 

February  1,  2012  1 

Benedict  Y.  Hur,  Esq. 

Assessor 

March  2,  2010 

February  1,  2015  ! 

Dorothy  S.  Liu,  Esq. 

Board  of  Supervisors 

April  6,  2011 

February  1,  2017  ! 

Jamienne  S.  Studley,  Esq. 

City  Attorney 

January  23,  2007 

February  1,  2014  ! 

Charles  L.  Ward 

District  Attorney 

June  30,  2006 

February  1,  2013  • 

ENDNOTES 


1.  http://www.sfethics.org/ethics/2009/0Vethic5-comrnission-rnission-code-and-informatiori.html 

2.  httD://www.sfethics.orR/ethics/2009/OVenforcement.html 

3.  In  San  Francisco  Charter  Section  C3. 699-13  -  INVESTIGATIONS  AND  ENFORCEMENT  PROCEEDINGS 
states  in  the  Administrative  Orders  and  Penalties  section  "Pay  a  monetary  penalty  to  the  general 
fund  of  the  City  of  up  to  five  thousand  dollars  ($5,000)  for  each  violation  or  three  times  the  amount 
which  the  person  failed  to  report  properly  or  unlawfully  contributed,  e.xpended,  gave  or  received, 
whichever  is  greater.  Penalties  that  are  assessed  but  uncollected  after  60  days  shail  be  referred  to 
the  bureau  of  delinquent  revenues  for  collection." 

4.  htto:/' sfarchive.org/agencies/ethics/www.sfeovorg/site/uplcadedfiles/ethicscomm/Research/BAYV 
lEWSTlP  FlNALpdf 

5.  Enforcement  Summaries  last  updated  Dec,  15  2010 
http://www.sfethics.org/ethics/2009/0Venforcement.html 

6.  Based  on  data  from  pending  complaints  in  the  Executive  Director's  Report,  the  January,  2010  report 
was  not  included  because  there  was  not  one  in  January. 

7.  From  C3. 699-13  in  the  City  Charter 

"If  the  commission,  upon  the  receipt  of  a  sworn  compliant  of  any  person  or  its  own  initiative,  has 
reason  to  believe  that  a  violation  of  this  charter  or  City  ordinances  relating  to  campaign  finance, 
lobbying,  conflicts  of  interest  or  governmental  ethics  has  occurred,  the  commission  immediately 
shall  forward  the  complaint  or  information  in  its  possession  regarding  the  alleged  violation  to  the 
District  Attorney  and  City  Attorney.  Within  ten  working  days,  after  receipt  of  the  complaint  or 
information,  the  District  Attorney  and  City  Attorney  shall  inform  the  commission  in  writing 
regarding  whether  the  district  attorney  or  City  Attorney  has  initiated  or  intends  to  pursue  an 
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investigation  of  the  matter. 


Within  14  days  after  receiving  notification  that  neither  the  District  Attorney  nor  Cit/  Attorney 
intends  to  pursue  an  investigation,  the  commission  shall  notify  in  writing  the  person  who  made 
the  complaint  of  the  action,  if  any,  the  commission  has  taken  or  plans  to  take  on  the  complaint, 
together  with  the. reasons  for  such  action  or  non-action.  If  no  decision  has  been  made  within  14 
days,  the  person  who  made  the  complaint  shall  be  notified  of  the  reasons  for  the  delay  and  shall 
subsequently  receive  notification  as  provided  above." 

8.  http://www.citvethics.org/node/770 

9.  http://www.sfethics.org/files/regulations.ian.2010.pdf  section  VI.  A. 

10.  http://ag.ca.gov/publications/2003  IVIain  BrownAct.pdf 

11.  from  San  Francisco  Bay  Guardian  04.12.11  http://www.sfbg.com/201J/34/12/5eeking-watchdces 
watchdog?page=Q,l 

12.  http://www.sfethjcs.org/ethics/2009/0Vcommission-member5.html 
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FINDINGS 

RECOMMENDATIONS 

RESPONSES  REQUIRED 

Finding  1 

Recommendation  1.1 

Having  the  Ethics  Commission 

The  Ethics  Commissioners  should 

Ethics  Commission 

staff  establish  the  fine  and  then 

establish  a  fixed  fine  structure 

enter  into  negotiations  could  be 

for  violations  or  apply  the 

viewed  as  lacking  a  strong  and 

maximum  allowed  fine. 

effective  operating  system  that 

could  lead  to  questions  of 

fairness  and  transparenc/. 

Recommendation  1.2 

If  the  respondent  disagrees  with 

the  fine  a  request  may  be  made 

for  a  public  hearing.  This  will 

allow  the  commissioners  to 

exercise  discretion  over  the  fines 

process. 

Finding  2 

Recommendation  2 

The  failure  of  the  Ethics 

All  Sunshine  Ordinance  Task 

Ethics  Commission 

Commission  to  enforce  Sunshine 

Force  enforcement  actions 

Board  of  Supervisors 

Ordinance  Task  Force  actions 

deserve  a  timely  hearing  by  the 

City  Attorney 

weakens  the  goal  of  open 

Ethics  Commission. 

government  and  reduces  the 

effectiveness  of  the  Sunshine 

Ordinance. 

Finding  3 

Recommendation  3 

Waiting  for  the  District  Attorney 

After  the  14-day  window,  Ethics 

Ethics  Commission 

or  City  Attorney  to  inform  the 

Commission  investigations 

District  Attorney 

Ethics  Commission  that  they  are 

should  start  promptly. 

City  Attorney 

not  going  to  pursue  a  case 

causes  unnecessary  delays. 
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Finding  4 

Currently  commissioners  are 
appointed  by  elected  officials.  In 
turn  the  staff  and  commissioners 
scrutinize  campaign 
expenditures  and  activities  of 
those  same  elected  officials.  The 
Civil  Grand  Jury  feels  this  leads 
to  the  appearance  of 
impropriety. 

1 

Recommendation  4 
The  City  Charter  should  be 
changed  to  add  four  additional 
commission  members  appointed 
by  non-partisan  community 
organizations  and  individuals 
such  as:  The  League  of  Women 
Voters,  Society  of  Professional 
Journalists,  The  San  Francisco 
Labor  Council,  and  the  Dean  of 
UC  Hastings  Law  School. 

Ethics  Commission 
Board  of  Super/isors 
Mayer 

Finding  5 

The  Ethics  Commissioners  have 
relinquished  their  authority  to 
the  Executive  Director 
concerning  items  recommended 
for  dismissal. 

Recommendation  5 
The  commissioners  should 
amend  section  VI.  A  in  the  Ethics 
Commission  Regulations  For 
Investigations  and  Enforcement 
Proceedings  to  require  review 
and  a  vote  on  investigations 
recommended  for  dismissal. 

Ethics  Commission 

Finding  6 

The  Ethics  Commission  staff  does 
not  appear. to  have  a  proper 
database  to  track  issues 
efficiently. 

Recommendation  6 
The  Ethics  Commission  staff 
should  create  or  modify  their 
database  to  increase  search  and 
tracking  capabilities. 

Ethics  Commission 

Finding  7 

In  the  context  of  open 
government,  providing  audio 
recordings  of  the  Commission 
meetings  does  not  provide 
enough  transparency. 

Recommendation  7 

To  maximize  transparency,  the 

San  Francisco  Ethics  Commission 

should  broadcast  thejr  meetings 

on  the  SFGOVTV  television 

network. 

Ethics  Commission 
Board  of  Supeo/iscrs 
Mayor 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Memorandum 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

Re: 


Date: 


Progress  for  All  and  other  commit^es  formed  to  urge  a  person  to 
run  for  office 

Augusts,  2011 


During  the  current  Mayoral  election  cycle,  two  committees  formed  with  the  stated 
intention  of  convincing  Mayor  Ed  Lee  to  run  for  the  office  which  he  now  holds.  The 
first,  called  "Progress  for  All"  registered  as  a  coromittee  on  May  18,  201 1  (and  refiled 
on  June  23)  and  is  the  sponsor  of  the  "Run,  Ed,  Run"'  campaign.  The  second,  called 
"Support  Drafting  Ed  Lee  for  Mayor  20 11"  registered  as  a  conmiittee  on  July  19.  A 
third  group  was  also  formed,  but  reportedly  did  not  raise  or  spend  any  money  and 
therefore  did  not  qualify  as  a  committee. 

State  and  local  law  provide  definitions  of  types  of  committees  and  their  filing 
responsibilities.  Initially,  the  scope  of  the  activities  of  these  committees  was  unclear. 
In  an  informal  advice  letter  date  May  17,  201 1,  the  Commission  answered  a 
hypothetical  question  fi-om  Enrique  Pearce,  who  would  become  a  hired  consultant  for 
Progress  for  All.  However,  the  question  posed  in  that  letter  is  only  tangential  to  the 
policy  question  before  the  Commission.  While  it  is  clear  that  the  citizens  expect 
political  activity,  particularly  fundraising  and  spending,  to  be  regulated,  under  which 
state  and  local  regulations  are  committees  such  as  the  two  mentioned  above  most 
appropriately  placed? 

The  Progress  for  All  Committee  appears  to  be  the  more  active  of  the  two,  reporting 
fundraising  of  $49,000  and  spending  of  $71 ,000.  The  Support  Drafting  Ed  Lee  for 
Mayor  in  201 1  Committee  reports  raising  $6,700  and  is  late  in  filing  its  semi-annual 
report  due  August  1,  201 1 .  Progress  for  All  has  stated  on  more  than  one  occasion  that 
it  is  a  multi-purpose  committee  that,  while  focused  on  convincing  Ed  Lee  to  run  for 
Mayor,  also  participates  in  "community  events"  such  as  voter  registration  and  voter 
education  on  Ranked-Choice  Voting. 

Among  Progress  for  All's  activities  were  the  distribution  and  display  of  posters 
throughout  the  City;  circulation  of  buttons,  signs,  t-shirts  and  stickers;  an  mtemet 
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campa  ;pi  nc-A^  .md  other  outlets;  Facebook  advertising;  internet  links;  and  a 

\\eh<;:.  "od  rcporis  of  phone  banking  or  phone  polling.  Some  of  the  internet 

r  oihcv  c:mdidates  in  the  race.  The  Draft  Ed  Lee  Committee  has  not 
\  report,  but  appear.s  to  have  spent  funds  on  ads  directing  people  to  a 
m:.-  mx.i---  ,^       l  accbook  account.  The  Draft  Ed  Lee  Committee  had  a  fundraiser 

scheduled  as  recenth  a>  August  2,  Also  on  .August  2.  the  Progress  for  .AJl  Committee  is  reported 
to  have  staled  that  it  has  nov\  disbanded. 

In  assessiiiL:  the  activin'  of  these  campaigns,  and  in  particular  Progress  for  .AJl.  it  became 

'A  hate\  er  effect  the  campaign  might  be  having  on  Ed  Lee.  it  was  also  having  a 
on  potential  voters.  Independent  E.xpenditiire  Committees  have  fewer  restrictions 
or.  ;.K:r,  i.uu:  CLindidate  committees,  but  their  activities  are  still  regulated.  I  advised  Progress  for 
All.  through  its  consultant  Enrique  Pearce,  that  h  was  required  to  register  as  an  independent 
e.xpenditure  committee.  Mr.  Pearce  stated  that  they  wanted  to  be  cooperative  and  follow  the 
rules,  although  he  disagreed  to  some  extent  that  his  committee  had  such  filing  obhgations. 
Progress  for  All  registered  as  a  General  Purpose  Committee.  Under  state  law.  General  Purpose 
Committees  "exist  primarily  to  support  or  oppose  more  than  one  candidate  or  ballot  measure."  I 
subsequendy  directed  Progress  for  .Ail.  via       Pearce,  to  refile  as  a  "Primarily  Formed 
Committee."  Mr.  Pearce  was  not  pleased  with  this  instruction  but  indicated  that  the  Committee 
would  comply.  It  has  not.  Lender  state  law,  a  Primarily  Formed  Committee  exists  "to  support  or 
oppose  any  of  the  following: 

a)  A  single  candidate. 

b)  A  single  measure. 

c)  A  group  of  specific  candidates  being  voted  upon  in  the  same  city,  county  or  multicounty 
election. 

d)  Two  or  more  measures  being  votes  upon  in  same  city,  county,  multicoimty  or  state 
election." 

The  Support  Drafting  Ed  Lee  for  SF  Mayor  201 1  registered  as  a  Primarily  Formed  Committee. 

During  the  period  in  which  Progress  for  All  was  active,  its  stated  purpose  was  to  get  the  attention 
of  Fd  Lee  to  convince  him  to  run  for  Mayor.  However,  the  citywide  campaign  that  it  managed 
arL'uably  has  had  a  material  effect  on  the  voters'  opinions  of  Ed  Lee  as  Mayor,  particularly  given 
the  highh  pc^sitive  mes.sage  indicated  m  many  of  Progress  for  All's  campaign  materials.  As 
such.  c\  en  ihouijh  I  d  I  ee  has  not  officially  entered  the  race.  Progress  for  All's  efforts  result  in 
the  prenu  lion  of  a  .single  candidate  in  the  public  arena. 

Lacking  more  specific  guidance  for  the  particulars  of  this  case,  and  confident  that  tlie  voters 
never  intended  campaigns  to  function  in  a  vacuum  outside  of  the  law  's  political  regulations.  I 
deienriined  thai  the  proper  designati(-in  for  Progress  for  .Ml  is  that  ii  is  indeed  a  Primarih  Formed 
Coniniillee.  .AUhmigh  the  fihng  obligalicMis  for  Primarih  Formed  Commiuees  and  Cieneral 
Purpose  Commiuees  arc  identical,  llierc  is  a  linel>  staled  distinction  m  law  between  the  two 
types  of  commiuees  as  a  matter  of  informuig  the  \oters  of  the  nature  ol"  their  priniar)  acin  ities. 
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In  addition,  in  its  informal  advice  letter  to  Mr.  Pearce  dated  May  1 7,  201 1 ,  the  Commission 
stated  that  Campaign  Finance  Reform  Ordinance  section  1.115  could  apply  in  this  simation. 
"such  that  expenditures  made  by  the  committee  might  be  considered  coordinated  expendimres. 
depending  on  the  facts."  Now  that  facts  have  presented  themselves,  it  is  clear  to  me  that  any 
personnel  involved  in  the  Progress  for  All  Committee,  including  campaign  staff,  contracted  staff 
or  volunteers,  would  presumptively  violate  section  1.115  if  Ed  Lee  were  to  become  a  candidate 
and  Progress  for  All  personnel  become  involved  in  the  Lee  campaign  in  any  fashion.  Personnel 
of  the  Support  Drafting  Ed  Lee  for  SF  Mayor  201 1  Committee  are  similarly  situated. 

These  issues  are  brought  to  your  attention  at  your  request  for  an  update.  As  part  of  a  policy 
discussion,  you  may  determine  whether  existing  law  has  been  sufficient  to  manage  this  situation 
or  if  new  proposals  are  called  for  at  this  time. 

S;\C.F.R.O\201  l\progressforallstaffinemo8.3. 1  l.doc 
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Ethics  Commission 

City  and  County  of  San  Francisco 


May  17,2011 

Enrique  Pearce 

Left  Cpast  Communications 

3  Embarcadero  Center,  Suite  420 

San  Francisco,  California  941 1 1 

Dear  Mr.  Pearce: 

You  write  to  ask  that  the  Ethics  Commission  confirm  its  oral  advice  to  you  via  phone  on 
April  27,  201 1.  The  Ethics  Commission  provides  two  kinds  of  advice:  written  formal 
opinions  or  informal  advice.  See  S.F.  Charter  §  C3. 699-12.  Written  formal  opinions  are 
available  to  individuals  who  request  advice  about  their  responsibilities  under  local  laws. 
Formal  opinions  provide  the  requester  immunity  from  subsequent  enforcement  action  if  the 
material  facts  are  as  stated  in  the  request  for  advice.  Id.  Informal  advice  does  not  provide 
similar  protection.  Id. 


Because  your  request  seeks  advice  regarding  hypothetical  facts  and  does  not  describe  a 
specific  situation  involving  your  responsibilities  or  those  of  your  clients,  the  Commission  is 
treating  your  question  as  a  request  for  informal  advice. 


In  your  letter,  you  state: 


If  a  campaign  consultant  is  to  work  on  a  general  purpose  committee  created  for  persuading 
a  particular  candidate  to  run  for  elective  office,  would  it  be  legal  for  the  same  consultant  to 
be  hired  by  the  candidate  if  he/she  subsequently  decides  to  enter  the  race.  For  purposes  of 
your  opinion,  please  assume  that  the  general  purpose  committee  established  to  persuade  a 
candidate  to  run,  will  accept  and  expend  contributions. 

Because  this  hypothetical  is  quite  different  from  the  hypothetical  facts  you  presented 
during  your  original  telephone  conversation  with  staff,  the  Commission  cannot  ■■confirm"" 
its  oral  advice  to  you.  In  a  telephone  conversation  with  you  subsequent  to  receiving  the 
letter,  you  reiterated  that  no  committee  has  yet  been  formed  to  persuade  the  individual  to 
become  a  candidate.  As  we  discussed,  your  hypothetical  question  is:  if  a  campaign 
consultant  who  works  for  the  to-be-established  committee  performing  campaign  consulting 
services  for  the  committee,  i.e.,  participating  in  campaign  management  or  developing  or 
participating  in  the  development  of  campaign  strategy,  may  that  campaign  consultant  do 
the  same  for  Candidate  A  when  and  if  Candidate  A  decides  to  become  a  candidate  for  City- 
elective  office?  In  general,  under  the  Campaign  Consultant  Ordinance,  there  is  no  apparent 
bar  against  a  campaign  consultant  from  providing  such  services. 

However,  we  also  discussed  section  1.115  of  the  Campaign  and  Governmental  Conduct 
Code,  which  bars  coordination  among  committees.  Section  1.115  provides  the  following: 
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V  COORDINATION  OF  EXPENDITLHES. 


.  is  no(  Cimsidcrcd  independent  and  shall  be  treated  as  a  contribution  from  the  person 
.  :vi:L:rc  lo  the  candidaie  on  whose  behalf,  or  for  whose  benefit  the  expenditure  is 

.ro  tund^^  a  communieation  that  expressly  advocates  the  nomination,  election  or 
.  Milled  candidate  and  is  made  under  the  following  circumstance: 
.     made  at  the  request,  suggestion,  or  direction  of.  or  in  cooperation. 
-  i-ec!'i     e>  ordination  with,  the  candidate  on  whose  behalf,  or  for  whose  benefit,  the 
.     _   ..    ..     made;  or 

1 1 1  11:0  ^\>nir>uinication  funded  by  the  expenditure  is  created,  produced  or  disseminated: 

I  \  <  aiier  i.he  candidate  has  made  or  participated  in  making  any  decision  regarding  the  content, 

-  i  -  n.  mode,  intended  audience,  volume  of  distribution,  or  frequency  of  placement  of  the 

~:  or 

.  Mon  between  tlie  creator,  producer  or  distributor  of  a  communication,  or  the  person 

communication,  and  the  candidate  or  committee  regarding  the  content,  timing, 
.  .  intended  audience,  volume  of  distribution  or  frequency  of  placement  of  that 
c.  ir.r.uiP.Kaiion.  the  result  of  which  is  agreement  on  any  of  these  topics. 

(b)  REBUTTABLE  PRESL'^IPTION  OF  COORDINATION. 

In  addition  to  subsection  (a)  of  this  section,  there  shall  be  a  presumption  that  an  expenditure  funding 
a  communication  that  expressly  advocates  the  nomination,  election  or  defeat  of  a  clearly  identified 
candidate  is  not  independent  of  the  candidate  on  whose  behalf  or  for  whose  benefit  the  expenditure  is 
made,  when: 

( 1  )  it  is  based  on  information  about  the  candidate  or  committee's  campaign  needs  or  plans  provided 
to  the  spender  by  the  candidate: 

(2 )  it  is  made  by  or  through  any  agent  of  the  candidate  in  the  course  of  the  agent's  involvement  in  the 
current  campaign; 

(3)  the  spender  retains  the  services  of  a  person,  including  a  campaign  consultant,  who  provides,  or 
has  provided,  the  candidate  with  professional  services  related  to  campaign  or  fundraising  strategy  for 
that  same  election; 

(4)  the  communication  replicates,  reproduces,  republishes  or  disseminates,  in  whole  or  in  substantial 
part,  a  communication  designed,  produced,  paid  for  or  distributed  by  the  candidate;  or 

( 5  )  in  the  same  election  that  the  expendimre  is  made,  the  spender  or  spender's  agent  is  serving  or 
served  in  an  executive  or  policymaking  role  for  the  candidate's  campaign  or  participated  in  strategy 
or  policy  making  discussions  with  the  candidate's  campaign  relating  to  the  candidate's  pursuit  of 
election  to  office  and  the  candidate  is  pursuing  the  same  office  as  a  candidate  whose  nomination  or 
election  the  expenditure  is  intended  to  influence. 

(c)  EXCEPTIONS. 

Notwithstanding  the  foregoing,  an  expenditure  shall  not  be  considered  a  contribution  to  a  candidate 
merely  because: 

f  1  )  the  spender  interview  s  a  candidate  on  issues  affecting  the  spender; 

(2)  the  spender  has  ohiained  a  photograph,  biography,  position  paper,  press  release,  or  similar 
materia!  from  the  candidate; 

(3)  the  spender  has  prc\  iousiy  made  a  contribution  to  the  candidaie: 

(4)  the  spender  makes  an  expenditure  in  response  to  a  general,  non-specific  request  for  support  by  a 
candidate,  provided  iliai  there  is  no  discussion  with  the  candidate  prior  to  the  expenditure  relating  to 
details  of  the  expenditures: 
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(5)  the  spender  has  invited  the  candidate  or  committee  to  make  an  appearance  before  the  spender's 
members,  employees,  shareholders,  or  the  families  thereof,  provided  that  there  is  no  discussion  with 
the  candidate  prior  to  the  expenditure  relating  to  details  of  the  expenditure; 

(6)  the  spender  informs  a  candidate  that  the  spender  has  made  an  expenditure  provided  that  there  is 
no  other  exchange  of  information  not  otherwise  available  to  the  public,  relating  to  the  details  of  the 
expenditure;  or 

(7)  the  expenditure  is  made  at  the  request  or  suggestion  of  the  candidate  for  the  benefit  of  another 
candidate  or  committee. 

(d)  DEFINITION. 

For  purposes  of  this  section,  the  terms  "candidate"  includes  an  agent  of  the  candidate  when  the  agent 
is  acting  within  the  course  and  scope  of  the  agency. 

We  both  agreed  that  section  1.115  could  apply  in  this  situation,  such  that  expenditures  made  by 
the  committee  might  be  considered  coordinated  expenditures,  depending  on  the  facts.  I  hope  this 
has  been  helpful  to  you.  Please  let  me  know  if  you  have  questions. 

Sincerely, 

John  St.  Croix 
Executive  Director 


By:      Mabel  Ng 

Deputy  Executive  Director 
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Aaron  Peskin 
470  Columbus  Avenue,  Suite  211 
San  Francisco,  CA  941 33 
(415)  986  7014 

July  28,  2011 

Via  Facsimile  &  U.S.  Mai! 

Chairperson  Benedict  Y.  Hur 
Commissioner  Beveriy  Hayon 
Commissioner  Dorotliy  S.  Liu 
Commissioner  Jamienne  S.  Studley 
Commissioner  Charles  LWard 
San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94:102 

Re:     August  8.  201 1  Commission  Meeting;  Treatment  of  fVlavor  Ed  Lee 
Committees 

Dear  Chairperson  Hur  and  Commissioners: 

I  write  to  thank  the  Commission  for  addressing  the  issue  of  how  to  treat  the 
various  committees  which  are  currently  promoting  Mayor  Ed  Lee's  possible  candidacy 
at  the  Commission's  meeting  on  August  8.  The  most  notable  and  active  of  these 
commjittees  is  called  the  "Progress  for  AH"  committee,  though  at  least  two  other  groups 
are  also  raising  and  spending  money  to  promote  Mayor  Lee's  candidacy.^  The  activities 
of  these  committees  raise  unique  and  potentially  troubling  legal  and  policy  issues,  and  I 
urge  the  Commission  to  tal<e  action  at  its  meeting  to  ensure  that  all  Mayoral  candidates 
and  independent  expenditure  committees  are  treated  fairly  and  operate  under  the  sam:e 
laws  as  the  election  cycle  begins  its  most  critical  phase. 

Progress  for  All's  Activities  Supporting  Mayor  Lee's  Candidacv 

As  you  know,  Progress  for  All  has  raised  tens  (and  perhaps  hundreds)  of 


^  A  committee  called  "Support  Drafting  Ed  Lee  for  SF  Mayor  2011,"  organized  by  Library 
Commissioner  Michael  Breyer,  filed  papers  with  the  Commission  last  week,  and 
evidently  has  raised  enough  money  to  start  aihng  a  TV  ad  on  netjvork  TV  later  -his 
month.  (See  article  and  Form  410  attached  as  Exhibit  A.)  Another  group,  cailed  "Draft 
Mayor  Ed  Lee  Organizing  Committee,"  was  started  by  form.er  Supen/isors  Michael  Yaki 
and  Jim  Gonzalez,  though  it  has  not  yet  filed  papers  with  the  Commission. 
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thousands  of  dollars  In  unregulated  Ticney  urging  voters  to  support  Mayor  Lee's 
candidacy.'  Unlike  all  other  candidates  who  must  abide  by  the  stnct  $500  contribution 
iin^.it  and  scarce  restrictions  (r.c  ccrporate,  unicn  or  City  contractor  money),  Progress  for 
All  has  been  able  to  raise  uniinnited  amounts  from  any  source,  making  it  easy  to  amass 
large  sums  of  money  for  its  efforts. 

Through  Progress  for  All's  activities,  Mayor  Lee  has  been  the  recipient  cf  an 
invaluable  and  well-coordinated  campaign  -  including  signs,  ads,  door-to-door 
canvassing^  a  website,  camipaign  headquarters,  and  perhaps  other  activities  --  touting 

.Mayora;  credentials  and  urging  voters  to  support  him  for  Mayor.  The  message  of 
tns  ccnmittee  cculd  not  be  more  clear:  support  and  vote  for  Ed  Lee  for  Mayor.  Yet, 
despite  published  reports  that  the  Commission's  Executive  Director  has  asked  the 
committee  to  fiie  as  a  "phmariiy-fonried  committee'  supporting  Mayor  Lee,*"  Progress  for 
All  has  refused  to  do  so  -  and  continues  to  claim  in  its  official  filings  that  is  a  "general 
purpose"  political  committee  organized  for  "general  civic  education  and  public  affairs.'"* 
But  the  fact  that  Progress  for  All  filed  as  a  political  committee  (not  once  but  twice),  and 
ire  fact  that  Enrique  Pearce  of  Left  Coast  Communications  registered  as  the 
ccm.mittee's  "Campaign  Consultant,""  are  telling  admissions  by  its  organizers  -  that  it  is 
engaged  in  political  activity,  and  that  its  only  activity  is  supporting  Mayor  Lee's 
candidacy. 

Lecal  Ramifications  of  Progress  for  All's  Activities 

There  are  two  important  consequences  that  follow  from  Progress  for  All  being  an 
independent  expenditure  committee  supporting  Ed  Lee.  First,  all  of  the  money  it  has 
spent  must  be  counted  against  Mayor  Lee's  "Individual  Expenditure  Ceiling"  if  he 
decides  to  run.  Under  City  law,  the  Commission's  Executive  Director  must  determine, 
based  on  a  number  of  different  factors,  when  communications  are  supporting  or 
opposing  a  candidate  and  adjust  a  candidate's  spending  cap  accordingly.  (San 
Francisco  Campaign  reform  Ordinance  ["CFRO"],  section  1.143.)  The  sole  purpose  of 
Progress  fcr  All's  expenditures  is  to  support  Mayor  Lee's  candidacy,  and  therefore  its 
excenditures  must  be  included  in  the  total  amount  of  funds  spent  in  support  cf  Mayor 
Lee.  Second,  Progress  for  All  must  comply  with  all  reporting  and  disclaimer 
requirements  that  apply  to  independent  expenditure  committees,  including  adding 
Mayor  Lee's  name  to  the  name  of  the  committee,  re-filing  as  a  primarily-fonned 
committee  supporting  Mayor  Lee,  and  reporting  all  of  its  expenditures  of  $5,000  or  more 
to  the  Commission  within  24  hours  (CFRO  section  1 . 1 34(c)).  I  find  it  deeply  troubling 


^  Progress  for  All  has  not  yet  filed  any  campaign  reports,  but  its  attorney  recently  sent  a 
letter  to  the  Commission  indicating  that  they  have  spent  $59,450.65  on  its  efforts 
through  July  1 9,  201 1 .  (See  letter  attached  as  Exhibit  B.) 
'  See  article  attached  as  Exhibit  C. 
See  FPPC  Form  410  attached  as  Exhibit  D. 
'See  Campaign  Consultant  Registration  Statement  attached  as  Exhibit  E. 


San  Francisco  Ethics  Commission 
July  28,  2011 
Page  3 

that  Progress  for  All  has  not  taken  any  of  these  steps,  that  it  has  ignored  Mr.  St.  Crcix's 
request  to  compiy  with  the  law,  and  that  it  continues  to  operate  in  the  shadows  while 
at  the  same  time  engaging  in  a  high-profiie,  City-wide  campaign  to  sway  public  opinion 
in  favor  of  Mayor  Lee  and  urge  voters  to  support  his  candidacy. 

Progress  for  All's  Campaign  Consultant  Going  to  Work  for  Future  Mayor 
Campaign 

1  would  also  urge  the  Commission  to  clarify  the  advice  letter  it  sent  to  Prcgress 
for  All's  consultant  Enrique  Pearce  on  May  17,  2011,  regarding  whether  Mr  Pearce 
could  also  run  Mayor  Lee's  campaign.^  The  letter  correctly  points  to  CFRO  seciion 
1.115  and  concludes  that  expenditures  by  committees  like  Progress  for  All  {the 
committee  was  not  specifically  identified)  could  be  considered  to  be  "coordinated 
expenditures"  with  a  candidate's  campaign,  depending  on  the  facts.  Now  we  know  the 
facts  -  and  the  Commission  should  clarify  that  section  1.115  prohibits  Mr.  Pearce,  cr 
any  other  consultant  working  with  Progress  for  All,  from  working  on  any  future  campaign 
of  Mayor  Lee.  The  purpose  of  section  1 .1 15  and  related  laws  are  to  ensure  that 
candidates  -  who  must  raise  money  under  strict  contribution  limits  and  source 
restrictions  and  comply  with;  a  spending  cap  -  do  not  receive  a  direct  benefit  from  or 
control  expenditures  paid  for  by  independent  expenditure  comjmittees,  which  can  raise 
unlimited  amounts  without  any  limits  or  source  restrictions.  As  such,  section  1.115 
presumes  unlawful  coordination  between  a  candidate  and  an  independent  expenditure 
committee  when  a  consultant  works  for  both  during  the  same  election. 

That  presumption  should  apply  here.  It  would  be  unlawful  and  unfair  to  permit 
Mr.  Pearce  (or  an.yone  else  similariy  situated)  -  who  has  had  access  to  messaging 
strategy,  canvassing  results,  data  collection,  polling,  and  perhaps  oppcsificr  research 
paid  for  by  unlimited,  unregulated  money  -  to  take  that  information  and  use  t  -'or  a 
future  campaign  for  Mayor  Lee.  Accordingly,  i  would  request  that  the  Commission 
discuss  this  issue  at  its  meeting,  and  determine  that  strategists  for  any  com.mittee 
supporting  Mayor  Lee's  candidacy  should  not  be  permitted  to  work  for  his  future 
Mayoral  campaign,  if  he  decides  to  run,  and  also  that  the  Commission  re-issue  the 
advice  letter  to  Mr,  Pearce  to  reflect  these  detemninations. 

Potential  Coordination  Between  Mayor  Lee  and  Progress  for  All 

Finally,  I  request  that  the  Commission  determine  whether  Progress  for  All  has 
been  acting  on  behalf  of  Mayor  Lee  or  at  his  urging.  The  press  has  reported  that 
Progress  for  All  is  being  run  by  Rose  Pak,''  who  has  directly  solicited  contributions  to  the 
commiittee.  Ms.  Pak  is  also  a  close  political  confidant  of  the  Mayor,  who  raised  money 
for  his  inaugural  celebration  eariier  this  year,  and  who  has  also  been  raising  money  for 


^  See  letter  from  Pearce  and  SPEC  advice  letter  attached  as  Exhibit  F. 
^  See  article  attached  as  Exhibit  G. 
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th.e  "Host  Committee''  m.aintained  by  the  Mayor's  office.®  Given  the  close  relationship 
between  Ms.  Pak,  the  Mayer  and  Progress  for  All,  it  is  very  possible  thai  the  committee 
has  "consulted'  or  "cocrd'nated"  with  the  Mayor,  and  that  therefore  its  expenditures 
should  be  deemed  to  be  made  "at  his  behest."  (CFRO  section  1.115.) 

Making  a  determination  about  coordination  between  the  Mayor  and  Progress  for 
All  is  critical.  If  Progress  for  All  has  coordinated  with  Mayor  Lee  or  any  of  his  agents,  he 
has  already  qualified  as  a  candidate  for  public  office,  and  Progress  for  All  would  be 
considered  his  own,  candidate-controlled  committee.  If  this  is  the  case,  it  would  also 
mean  Mayor  Lee  has  been  a  candidate  for  some  time  yet  has  failed  to  file  papenjvcrk 
infonning  the  public  of  that  fact.  Moreover,  if  Progress  for  All  or  any  of  these  other 
commitees  has  been  acting  on  Mayor  Lee's  behalf,  those  committees  may  have 
violated  the  $5G0  contribution  limit  and  prohibitions  against  accepting  corporate,  union 
or  Cih/  contractor  money,  restrictions  that  apply  to  all  candidate  committees. 

It  would  be  easy  for  the  Commission  to  make  the  determiination  of  whether  Mayor 
Lee  has  coordinated  with  Progress  for  All  or  any  other  of  these  committees.  If  Mayor 
Lee  runs,  the  Commission  could  ask  him  to  submit  an  affidavit,  as  part  of  his  candidate 
papers,  stating  whether  and  to  what  extent  he  has  had  any  contact  with  the  organizers 
of  the  comimittees  about  their  activities. 

Thank  you  again  for  addressing  this  important  issue.  I  look  fon^/ard  to  the 
discussion  at  the  August  8  meeting. 


Sincerely, 


Aaron  Peskin 


cc: 


Executive  Director  John  St.  Croix 


'See  article  attached  as  Exhibit  H. 
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Draft  Ed  Lee  foiks  have  deep  pockets  :  City  Insider 


http://ww.sfgate.ccrivcgi-bin/blogs/'cityinsider,'detail?enffy_id=93918 
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Draft  Ed  Lee  folks  have  deep  pockets 


n  for  a  fuU  four-year  term  in  November  are  nothing 


City  Insider 

Contatt 

Follow  on  Twitter,  Faceboo 


By  Audrey  Cooper,  John  Cote, 
Gordon,  Heather  Knight,  Mans; 
May,  C.W.  Nevius,  JIU  Tucker, 


Krlsten  Go,  Rachel 
a  Lagos,  Meredith 
Read  Bios 


One  group,  headed  by  Library  Commissioner  Michael  Breyer,  has  created  a  30-secDnd  TV 
commercal  that  it  says  will  air  on  San  Francisco's  ABC,  NBC  and  CBS  affiliates  starting  this  Sunday 
dunng  morning  news  progrtims  like  .Vteet  the  Press. 


Breyer  wasn't  saying  •-  yet  --  how  much  the  ad  and  airtime  cost,  or  who's  paying  for  it. 

■You  can  'ind  out  all  our  spending  information  when  we  disclose  it  with  the  Ethics  Commission," 
wrote  In  an  e-mail.  That  won't  be  until  Sept.  29,  since  Breyer  just  formed  his  independent 
expenditure  committee  on  July  19  -  after  the  last  filing  penod  closed  on  June  30. 

Breyer  said  '.here  are  donors  who  have  given  as  little  as  $5  and  some  'have  given  hundreds. " 


The  group  behind  the  Run,  Ed,  Run  campaign,  calling  itself  Progress  for  All,  contends  In  Its  offidal 
filings  vinth  the  Ethics  Commission  that  it  has  been  formed  for  "general  civic  education  and  public 
affairs,"  not  to  support  a  particular  candidate. 

But  the  group,  whidi  is  aalvety  backed  by  Lee  confidante  and  Chinese  Chamber  of  Commerce 
powertiousc  Rose  Pak,  acknowledged  In  a  letter  to  the  Ethics  Commission  dated  July  22  that  it's 
trying  to  "encourage  Mayor  Ed  Lee  to  put  his  name  on  the  ballot." 

The  letter  indicates  the  group  wanted  to  voluntarily  disclose  its  spending  in  advance  of  the 
Monday  deadline  "to  ensure  full  transparency  in  the  political  process."  Progress  for  All  spent  more 
than  559,000  from  June  4  to  July  19,  Including  S19,3C0  for  signs,  $15,000  for  online  advertising 
and  $6,000  to  design  its  website,  the  letter  says. 
It  makes  no  mention  of  the  donors. 
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Exhibit  B 


K\UFM.\N  Legal  Group 


A  PilOP£SS:0NAL  CCRPQRAT70N 


July  19,  20U 


VTA  E\L4JL  &  F.S.  MAIL 
John  St.  Croix 

San  Francisco  Ethics  Commission 
25  Van  N'c3s  Avenue,  Suits  220 
San  Fraicisco,  CA  94102-6053 
Hmail:  et}iics.cominissicn@s^ov.org 

RE;    Progress  for  All 

Dear  Mr.  SL  CToix: 

We  arc  writing  on  behalf  of  Progress  for  AH  (ID  #  1338720),  to  provide  you  with  inibrmation 
regarding  payments  made  by  4=  committae  in  furtherance  of  its  "Rxm  Ed  Run"  campaign,  a 
grass-roots  effort  tc  snco-urage  Moyor  Ed  Lee  to  pat  Hs.name  on  the  ballot  for  this  ■Movember's 
mayoraJ  election. 

As  we  discussed  in  our  recent  telephone  ccsnversation.  Progress  for  AH  supports  th.e  efforts  of  the 
Ethics  Commission  to  ensure  Ml  transparency  in  the  political  process,  AJong  those  lines, 
Progress  for  All  wiU  be  nling  a  serai-annual  report  disclosing  aH  of  its  activities,  on  or  before  the 
August  1,  201 1  deadline.  In  addition.  Progress  for  AH  has  elected  to  voluntarily  disclose  to  the 
public  in  this  letter  a  record  of  the  organization's  payments  in  connection  with  its  "Run  Ed  Run" 
campaign. 

Tne  following  schedule  detailB  payments  to  date  made  by  Progress  for  AJl  to  encourage  Ed  Lee 
to  become  a  candidate  for  Mayor: 


Date 

Payee 

Pumose 

Amount 

6/4/201 1 

Left  Coast  Communications 

Signs 

S 

300.00 

6/10/2011 

Left  Coast  Communications 

Buttons 

$ 

250.00 

eniaou 

Left  Coast  Communications 

Run  Ed  Run  Website  Design 

$ 

6,000.00 

6/n/20ll 

Left  Coast  Communications 

Donation  Cards 

s 

250.00 

6/16/2011 

Left  Coast  Communications 

Run  Ed  Run  On-Line  Petition 

s 

3^00.00 

da  6/20 11 

Left  Coast  Communications 

Signs 

'$ 

4,000.00 

6/18/2011 

Left  Coast  Communications 

T-Shirts 

s 

1.500.00 

6/19/2011 

Left  Coast  Communications 

Faceboolc  Advertising 

s 

250.00 

6/22/2011 

Left  Coast  Commimi cations 

Phone 

$ 

200.00 

6/24/2011 

Left  Coast  Communications 

Banner 

$ 

350.00 

777  6.  Flitueroo  ScreeC.  Suite  4050  Loa  Antfelca.  CA  9001  7  mota  21J.<S2.6565  fas  213.452.6573  vvTrwJtan/mnnlegalgroup.cotn 

'i!n.f\rkli]-20.lU.3jJmio.  0106  — 
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5/24./201 1 

Lei^  Coast  Conmiimications 

Stickers ' 

$ 

2,000.00 

6/24/2011 

Lefi  Coast  Comnmiiicatioiis 

Ficsbcck  Adverdsing 

S 

5,500.00 

6/24/2011 

Lefl  Coast  Communications 

Qn-Line  Advertisiiig 

s  l;,coo.oo 

6/26/2011 

Leii  Coast  Commtmicatioiis 

Facsbook  Ad'wertising 

s 

349.99 

6/27/2011 

Left  Coast  Comnmnicadcns 

Signs 

$  15,000.00 

6/2S/201] 

Lei:  Coast  ConnmonicaticBS 

internet  Links 

S 

24J6 

7A/201 1 

1563  Mission  Street,  LLC 

Ofiics.?Ler:t 

s 

i.mco 

7/3/2011 

Left  Coast  Ccmmmiications 

Tscebcok  Advertising 

5 

3^9.85 

7/10/2011 

Left  Coast  Cotnmnnications 

?acebook  Advertising 

S 

2£5.40 

7/19/2011 

Lsfi  Coast  Commtmications 

Lnemet  Links 

s 

351.05 

Total 

Copies  of  written  conmmcications  are  enciosed. 

We  hope  tiiat  tins  inforraation  is  lielpM  to  you  and  to  the  public.  Please  contacT  n:e  sluouid  von 
hav«  any  ferthea-  questions. 


cc:      Ivy  Lee,  Treasnrer 


SJK;ssg 
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Ed  Lee's  backers  face  questions  of  disclosure  -  SFGate 


http://articles.sfgate,comy20 1  :-06-26/ba'/-area/29704903_l_campai.. 


SF€at€ 
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Free  Annuity  Guide 

What  you  must  know  about  Annuities.  Do  Not  Gel 
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(www.annully.ee) 

Bast  Money  Markets  201'1' 

Top  money  markets  for  USA.  Best  rates 

guaranteed. 

(http://banktruth.arg/Best-Rates/mma) 

Mortgage  Refinance  2.3% 

Mortgage  RefTnancs  Rates  Drop.  Refinance  to 

Lower  Rales  &  Save  310a0s. 

(Refinancs.jMortgageSavingZone.cDm) 

REUTH3  ARTTCLS 


Fadmary  25. 2004 
■  Harris  playing  oatch-up  in  3-way  raca  (o  be  DA.  / 
Spending  violation,  tow  name  recognition  dog 
sx-Haltlnan  ally 
Octaba-9,  2003 


Ed  Lee's  backers  face  questions  of 
disclosure 


Considering  that  the  "tandidate"  keeps  saying-no,  the 
"Rnn  Ed  Rim"  mayoraJ  campaign  is  the  most  imnsnal 
play  to  hit  San  Francisco  politics  in  a  while  -  and, it  has 
some  pretty  big  names  behind  it 

Many  of  those  fronting  the  effoit,  we  might  add,.aTB 
linked  to  Rose  Pak  -  the  Chinato-wn  powerhouse  who 
helped  piash  Ed  Lee  in  as  mayor  after  Gavin  Neivsom 
went  C3ff  to  be  lieutenant  govemor. 

Palt  was  front  and  center  Saturday  morning  when 
about  300  '^d  Heads"  (including  Chronicle  columnist 
and  former  Mayor  Willie  Brown)  showed  np  fer  the 
openiiig  of  the  campaign's  headquarters  on  Mission 
Street. 

"Pretty  good,  eh?"  Pak  said,  pointing  to  the  overflow 
crowd  that  spilled  out  onto  the  sidewalk. 

The  group's  goal  is  to  collect  50,000  signatures  urging  Lee  to  allow  his  name  to  be  placed  an  -Jie  Movemfaer 
ballot. 


Sponsored  Unks 
■  Great  Burmese  Food 
New  Burmese  restaurant  with  great  reviews; 


adverasement  I  your  ad  fii 


bay  area 

S99  Downtown  Plus  Free  S50  Rebate!  99  Hr  Sale, 
Book  San  Francisco  Now 
(SanFrancisco.aooklt.com) 

taxi  cab  -■I-877-596-3294 

low  prices  to  Sfo,  Sjc,  Oak  Airports 

{http://airporttaxicafaservica.cDm) 


But  the  main  committee  behind  the  push.  Progress 
fcr  All,  is  -feeing  questions  about  whether  it  is  fuHy  complying  '.vith  public  disdosure  requirements. 

"If  they  thinic  they  are  going  to  write  their  own  rales,  J  would  beg  to  disagree,"  said  John  St.  Crcix, 
exec;-rtive  director  of  the  city's  Ethics  Commission.  "They  are  there  for  the  purpose  of  electing  a  candidate, 
and  that" s  how  we  are  going  to  regulate  them-" 

When  the  committee  first -filed -with  the  city  last  month,  its  stated  purpose -.vns  'generai  ci-vic  educa-tion  lad 
public  affairs." 

The  only  name  on  the  form  -vvas  Ceazar  Cabreros,  a  volunteer  treasurer  wth  an  Caldand  addrsss  and 
phone  number  that  went  unanswered. 

No  sooner  did  we  question  Progress  fer  All's  chief  consultant,  Enrique  Pearce,  afaom  his  group's  meager 
iiling  Thursday  than  the  organization  3nbmitte<i  an  amended  form  '.vith  the  Ethics  Commission. 

This  time  it  identifiBi  Progress  for  All's  principal  as  Gordon  Chin,  a  longtime  Pak  conndant  who  for 
years  has  headed  the  Chinatown  Community  Development  Center  and  has  served  on  the  board  af  the 
Chinese  Chamber  of  Commerce,  where  PakJias  her  office. 

Pearce  -  who  ^vas  brought  into  the  operation  by  Pak  herself  -  said  the  gronp  has  besi  an  open  book,  ^mh 
its  RunEdRun.org -ivebsite  listing  Chin  as  a  co-dmir,  along  with  dty  Planning  Commission  President 


7/^8/2011  10:30 /iJVf 


Ed  Lee's  backers  face  questions  of  disclosure  -  SFGare 


hrtp://art:cies.sfgate. com/20 1 1 -06-26/l5ay-area/29704903_  1  _campai... 


Christina  Olague,  .\ssistant  District  Artorney  Victor  Hwang  and  curiously  enougli,  Eddy  Zheng.  He's 
the  ex-fe!ou  turned  c»!ebrity  community  worker  >vho  is  fighting  his  deportation  to  China. 

Chin's  aame  is  also  on  the  lease  for  the  group's  campaign  headquarters. 

Elegante  beaute 

MaKeup  i  Hair  Dy  'Jnda' Aryan! 
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Exhibit  E 


San  Francisco  Ethics  Commission 
Campaign  Consultant  Cover  Sheet 
San  Francisco  Campaign  &  Governmental  Conduct  Code  Secnb'n  l!!50(ret  seqj  '^'^ 


Please  =nni  Legibly 


1  Filer  Mame:    Lel^  Coast  Communications 

Registration-N-umber-r  — 

Email:  BH^H^^^^^^^H 

""Amendment  (Explain) 

Attached  to  this  coversheet  are  the  following  forms  (check  all  that  apply);  ^ - 

SFcrm  1:  Cam.paign  Consultant  Registration  Report  i  -•  ■ 

□Fomi  2:  Campaign  Consultant  Re-Registration  Report  \  ; 

□Form  3:  Campaign  Consultant  Quarterly  Report  I  r-^ 

□No  Fonri  3  is  attached  because  the  filer  engaged  in  no  reportable  activity  during  the  reporting  period-' 
□Form  4;  Campaign  Consultant  Client  Authorization  Statement 
□Form  5:  Campaign  Consultant  Client  Termination  Statement  Form 
□Form  6:  Campaign  Consultant  Termination  Statement 

Filing  period  covered  (check  all  that  apply): 

^Initial  registration:  Date  qualified    June  6,  2011  

□Re-Registration 

□Quarterly  filing  for  the  period  starting  and  ending  

□Amendment  of  form(s)  filed  on  


Registration  Fees 

For  filers  whose  campaign 
consultant  earnings  are 

Registration 
Fee 

Amount 

Tier  1 

Less  than  $5,000 

$50 

Tier  2 

Equal  to  or  greater  than  $5,000, 
but  not  greater  than  $20,000 

$200 

Tiers 

Greater  than  $20,000 

$400 

400,00 

Clients  1  X 

$50 

50.00 

Penalties 

Days  late  x  (after  deadline) 

S50 

Days  late   x  (after  deadline, 

30  days  before  election) 

$100 

Total  Amount  Due 

450.00 

/  certify  under  penalty  of  perjury  under  the  laws  of  the  State  of  California  that  the  Information  provided 
on  this  Campaign  Consultant  Cover  Sheet  and  all  accompanying  forms  is  true,  complete  and  correct. 


San  Francisco  Ethics  Commission 

FORM  1;  CAMPAIGN  CONSULTANT  REGISTRATION  REPORT 


INSTRUCTIONS;  This  form,  which  contains  nine  (9)  parts,  must  be  filed  before  the  filer  provides 
campaign  consuiting  services  or  accepts  any  economic  consideration  for  the  provision  of  campaign 
consulting  services. 


PART  I  -  CAMPAIGN  CONSULTANT  INFORMATION 


iMame  of  Filer:  Left  Coast  Communications 


[See  Sec.  1.51S(a)(l),) 

PART  U  -  CAMPAIGN  CONSULTANT  EMPLOYEE  INFORMATION 

Report  the  names  of  any  individuals  employed  by  the  filer  to  assist  in  providing  campaign  consulting 
services: 

Employee  Name:    Juan  Enrique  Pearce  

Employee  Name:  

Employee  Name:  

Employee  Name: 

(See  Sec.  1.515(a)(3).) 

I  I  If  additional  space  is  required,  checl<  here  and  attach  additional  sheets. 


PART  III  -  CAMPAIGN  CONSULTANT  EMPLOYER  INFORMATION 

If  filer  is  an  individual,  report  the  name  of  the  filer's  employer  and  describe  the  business  activity 

engaged  in  by  the  employer: 

■^Jame  of  Filer's  Employer:  SELF  

Employer's  Telephone:  

Business  Address:  

Number      Street  City  State    Zip  Cede 

Describe  with  a  high  degree  of  specificity  the  business  activity  engaged  in  by  the  filer's  employer: 


(SeeSec.  l.S15(a)(2).) 

PART  IV  -  REPORT  OF  PAYMENTS  PROMISED  BY  OR  RECEIVED  FROM  CLIENTS 

Report  the  total  economic  consideration,  including  payments,  fees,  commissions,  reimbursements  for 
expenses,  gifts,  or  anything  else  of  value  promised  or  received  from  each  client  in  exchange  for 
campaign  consulting  services  during  the  three  months  preceding  the  date  of  registration. 

Name  of  Client:  Progress  for  All  


Telephone- 


Address: 

Number 

Street 

City 

State    Zip  Code 

The  total  economic  consideration  promised  by  the  client  for  campaign  consulting  services  during  the 
preceding  three  months,  provided  the  total  is  $500  or  more:  $  5,000.00  

The  total  economic  consideration  received  from  the  client  for  the  campaign  consulting  services  during 
the  preceding  three  months,  provided  the  total  is  $500  or  more:  $  0.00  

(See  Sec.  1.515(a)(6)  &  (7);  Manual  at  p.  6.) 

□  If  additional  space  Is  required,  check  here  and  attach  additional  sheets 
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PART  V  -  POLITICAL  CONTRIBUTIONS  MADE  BY  THE  FILER 
A.  TOTAL  POLITICAL  CONTRIBUTIONS 

Report  the  cumulative  total  amount  of  all  political  contributions  made  or  delivered  by  tlie  filer,  or  made 
by  a  client  at  the  filer's  behest,  or  for  which  the  filer  served  as  an  agent  or  intermediary  during  the 
preceding  three  months,  in  support  of  or  in  opposition  to.  each  individual  local  candidate  or  local  ballot 
measure,  provided  that  the  cumulative  total  is  $500  or  more:  $  

If  the  cumulative  total  of  all  political  contributions  is  less  than  $500,  check  this  box:  ^ 
(See  Sec.  l.S15{a)(9);  Manual  at  p.  7.) 


B.  POLITICAL  CONTRIBUTIONS  OF  $100  OR  MORE 
1.  MADE  OR  DELIVERED  BY  THE  FILER 

For  each  political  contribution  of  $100  or  more  made  or  delivered  by  the  filer,  or  for  which  the  filer 
served  as  an  agent  or  intermediary,  during  the  preceding  three  months,  in  support  of  or  in  opposition  to 
local  candidates  or  local  ballot  measures,  report  the  following: 

Amount  of  the  contribution:  3  0.00  

Name  of  the  City  officer  or  candidate  for  City  elective  office  for  whom  the  contribution  was  made,  or 
the  measure  for  or  against  which  the  contribution  was  made: 


If  the  contribution  was  made  to  a  committee,  identify  the  name  of  the  committee: 


If  the  filer  made  the  contribution  as  an  agent  or  intermediary,  report  the  name  and  business  address 
of  the  individual  or  entity  that  was  the  true  source  of  the  contribution: 


Name 


Street 


City 


State    Zip  Code 


2.  MADE  OR  DELIVERED  BY  CLJENT  OF  FILER  AT  THE  FILER'S  BEHEST 
^or  each  political  contribution  of  $100  or  more  made  by  a  client  of  the  filer  at  the  behest  of  the  filer 
during  the  preceding  three  months,  In  support  cf  or  in  opposition  to  local  candidates  or  measures, 
report  the  following: 

Name  of  Client:  

Amount  of  the  contribution:  $  0.00  

Name  of  the  City  officer  or  candidate  for  City  elective  office  for  whom  the  contribution  was  made,  or 
the  measure  for  or  against  which  the  contribution  was  made: 


If  the  contribution  was  made  to  a  committee,  identify  the  name  of  the  committee: 


;see  Sec.  l.S:S(a)(8);  Manual  at  p.  7) 

i  I  If  additional  space  is  required,  check  here  and  attach  additional  sheets. 


PART  VI  -  GIFTS  TO  LO€AL  OFFICEHOLDERS 
A.  GIFTS  PROMISED  BY  FILER 

For  any  gifts  promised  by  the  filer  to  a  local  officeholder  during  the  reporting  period  which  In  the 
aggregate  total  $50  or  more,  report  the  following: 

Amount  of  gift:  $  0.00  

Date  of  gift:  /  / 

Name  and  offkia!  title  of  the  beneficiary  of  the  gift: 


First  Last  Title  Department 

Description  of  the  gift: 


(See  Sec,  1.515(e)(5);  Manual  at  pp.  7-8.) 
B.  GIFTS  MADE  BY  FILER 

For  any  gifts  actually  made  by  the  filer  to  a  local  officeholder  during  the  reporting  period  which  in  the 
aggregate  total  $50  or  more,  report  the  following: 

Amount  of  gift:  $  0.00  

Date  of  gift:  /  / 

Name  and  official  title  of  the  beneficiary  of  the  gift: 


First  Last  Title  Department 

Description  of  the  gift: 


(See  Sec.  1.515(e)(5);  Manual  at  pp.  7-8.) 

Q  If  additional  space  is  required,  check  here  and  attach  additional  sheets. 
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PART  VII  -  DISCLOSURE  OF  STATUS  AS  LOBBYIST;  DISCLOSURE  OF 
REGISTR.ATION  WITH  TAX  COLLECTOR 


j  I       I  am  required  to  register  with  the  Ethics  Ccmmissicn  as  a  lobbyist  pursuant  to  the  Lobbyist 
Crdinance,  S.F.  Campaign  &  Governmental  Conduct  Code  Section  2.100,  et  seq. 

S       i  am  not  required  to  register  with  the  Ethics  Commission  as  a  lobbyist  pursuant  to  the  Lobbyist 
Ordinance,  S.F.  Campaign  &  Governmental  Conduct  Cede  Section  2.100,  etseq. 

[H       I  am  required  to  register  with  the  Tax  Collector,  pursuant  to  the  Business  Tax  Ordinance,  S.F. 
Municipal  Code,  Part  III,  Section  1001,  etseq. 

Q       I  am  not  required  to  register  with  the  Tax  Collector,  pursuant  to  the  Business  Tax  Ordinance,  S.F, 
Municipal  Code,  Part  III,  Section  1001,  etseq. 

I  certify  under  penalty  of  perjury  under  the  laws  of  the  State  of  California  tinat  ail  of  the 
inforrna^^^^w^^^^^j^noj^sJni^^jmiste  and  correct. 


Type  or  ^rint  Name 

(See  Sees.  1.515(a)(4);  1.515(a)(5).) 

PART  VIII  -  ACKNOWLEDGMENT  OF  RECEIPT  OF  MATERIALS 

/  have  received  copies  to  the  City's  Campaign  Consultant  Ordinance,  Campaign  Finance  Reform 
Ordinance,  Lobbyist  Ordinance,  Campaign  Consultant  Manual,  and  the  Campaign  Consultant 
Voluntary  Code  of  Conduct 

Signature  Date 


Signature 


Date  ^ 


Type  or  Print  Name 
(See  Sec.  1.520(c).) 
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3  Emharcadero  Center,  Suite  '12D^fln  Francisco.  CA  94111 


\1A  U.S.  MAIL 
April  27,  2011 

San  Francisco  Ethics  CoEoraission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102 


To  Whom  This  May  Concern: 

I  write  to  confirm  the  advice  I  received  fi'om  tlie  Ethics  Commission  today  via 
phone.  My  question  regards  the  following  scenario: 

If  a  campaign  consultant  is  to  work  on  a  general  purpose  committee  created  for 
persuading  a  pailiculai*  candidate  to  ran  for  elective  office,  would  it  be  legal  for  the 
same  consultant  to  be  hired  by  the  candidate  if  he/she  subsequently  decides  to  enter  tlie 
race.  For  puiposes  of  your  opmion,  please  assume  that  the  general  puipose  committee 
established  to  persuade  a  candidate  to  run,  will  accept  and  expend  contributions, 

Please  provide  a  written  response  detailing  whetlier  or  not  this  would  be 
permissible  under  applicable  local  and  state  laws  and  regulations.  Thank  you  for  your 
attention  to  this  matter. 


Re:     Request  for  Wriiten  Advice 


Sincere  regards. 


Ethics  Commission 

City  and  County  of  San  Francisco 


May  17,2011 

Enrique  Pearce 

Left  Coast  Communications 

3  Embarcadero  Center,  Suite  420 

San  Francisco,  California  94 1 1 1 

Dear  Mr.  Pearce: 

You  write  to  ask  that  the  Ethics  Commission  confirm  its  oral  advice  to  you  via  phone  on 
April  27,  201 1.  The  Ethics  Commission  provides  two  kinds  of  advice:  written  formal 
opinions  or  informal  advice.  See  S.F.  Charter  §  C3. 699-12.  Written  formal  opinions  are 
available  to  individuals  who  request  advice  about  their  responsibilities  under  local  laws. 
Formal  opinions  provide  the  requester  immunity  from  subsequent  enforcement  action  if  the 
material  facts  are  as  stated  in  the  request  for  advice.  Id.  Informal  advice  does  not  provide 
similar  protection.  Id 


Because  your  request  seeks  advice  regarding  hypothetical  facts  and  does  not  describe  a 
specific  situation  involving  your  responsibilities  or  those  of  your  clients,  the  Commission  is 
treating  your  question  as  a  request  for  informal  advice. 

In  your  letter,  you  state: 

If  a  campaign  consultant  is  to  -work  on  a  general  purpose  committee  created  for  persuading 
a  particular  candidate  to  run  for  elective  office,  would  it  be  legal  for  the  same  consultant  to 
he  hired  by  the  candidate  if  he/she  subsequently  decides  to  enter  the  race.  For  purposes  of 
your  opinion,  please  assume  that  the  general  purpose  committee  established  to  persuade  a 
candidate  to  run,  will  accept  and  expend  contributions. 

Because  this  hypothetical  is  quite  dilferent  from  the  hypothetical  facts  you  presented 
during  your  original  telephone  conversation  with  staff,  the  Commission  cannot  "confirm" 
its  oral  advice  to  you.  In  a  telephone  conversation  with  you  subsequent  to  receiving  the 
letter,  you  reiterated  that  no  committee  has  yet  been  formed  to  persuade  the  individual  to 
become  a  candidate.  As  we  discussed,  your  hypothetical  question  is:  if  a  campaign 
consultant  who  works  for  the  to-be-established  committee  performing  campaign  consulting 
services  for  the  committee,  i.e.,  participating  in  campaign  management  or  developing  or 
participating  in  the  development  of  campaign  strategy,  may  that  campaign  consultant  do 
the  same  for  Candidate  A  when  and  if  Candidate  A  decides  to  become  a  candidate  for  City 
elective  office?  In  general,  under  the  Campaign  Consultant  Ordinance,  there  is  no  apparent 
bar  against  a  campaign  consultant  from  providing  such  services. 

However,  we  also  discussed,  section  1.115  of  the  Campaign  and  Governmental  Conduct 
Code,  which  bars  coordination  among  committees.  Section  1.115  provides  the  following: 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94102-6053«  Phone  (415)  252-3100-  Fax  (415)  252-31 12 
E-Mail  Address:  ethics.commission@sfgov.org  Web  site:  http://www.sfethics.org 


SEC.  1.115.  COORDns^ATION  OF  EXPENDFTURES. 

(a)  GENER.\L. 

An  expenditure  is  not  considered  independent  and  shall  be  treated  as  a  contribution  from  the  person 
making  the  expenditure  to  the  candidate  on  whose  behalf,  or  for  whose  benefit  the  expenditure  is 
made,  if  the  expenditure  funds  a  communication  that  expressly  advocates  the  nomination,  election  or 
defeat  of  a  clearly  identified  candidate  and  is  made  under  the  following  circumstance: 

(1)  the  expenditure  is  made  at  the  request,  suggestion,  or  direction  of,  or  in  cooperation, 
consultation,  concert  or  coordination  with,  the  candidate  on  whose  behalf,  or  for  whose  benefit,  the 
expenditure  is  made;  or 

(2)  the  communication  fijnded  by  the  expenditure  is  created,  produced  or  disseminated: 

(A)  after  the  candidate  has  made  or  participated  in  making  any  decision  regarding  the  content, 
timing,  location,  mode,  intended  audience,  volume  of  distribution,  or  frequency  of  placement  of  the 
communication;  or 

(B)  after  discussion  between  the  creator,  producer  or  distributor  of  a  communication,  or  the  person 
paying  for  that  communication,  and  the  candidate  or  committee  regarding  the  content,  timing, 
location,  mode,  intended  audience,  volume  of  distribution  or  frequency  of  placement  of  that 
communication,  the  result  of  which  is  asreement  on  any  of  these  topics. 

(b)  REBUTTABLE  PRESUMPTION  OF  COOflDlNATION. 

In  addition  to  subsection  (a)  of  this  section,  there  shall  be  a  presumption  that  an  expenditure  funding 
a  communication  that  expressly  advocates  the  nomination,  election  or  defeat  of  a  clearly  identified 
candidate  is  not  independent  of  the  candidate  on  whose  behalf  or  for  whose  benefit  the  expenditure  is 
made,  when; 

(1)  it  is  based  on  information  about  the  candidate  or  committee's  campaign  needs  or  plans  provided 
to  the  spender  by  the  candidate; 

(2)  it  is  made  by  or  through  any  agent  of  the  candidate  in  the  course  of  the  agent's  involvement  in  the 
current  campaign; 

(3)  the  spender  retains  the  services  of  a  person,  including  a  campaign  consultant,  who  provides,  or 
has  provided,  the  candidate  with  professional  services  related  to  campaign  or  ftindraising  strategy  for 
that  same  election; 

(4)  the  communication  replicates,  reproduces,  republishes  or  disseminates,  in  whole  or  in  substantial 
part,  a  communication  designed,  produced,  paid  for  or  distributed  by  the  candidate;  or 

(5)  in  the  same  election  that  the  expenditure  is  made,  the  spender  or  spender's  agent  is  serving  or 
served  in  an  executive  or  policymaking  role  for  the  candidate's  campaign  or  participated  in  strategy 
or  policy  making  discussions  with  the  candidate's  campaign  relating  to  the  candidate's  pursuit  of 
election  to  office  and  the  candidate  is  pursuing  the  same  office  as  a  candidate  whose  nomination  or 
election  the  expenditure  is  intended  to  influence. 

(c)  EXCEPTIONS. 

Notwithstanding  the  foregoing,  an  expenditure  shall  not  be  considered  a  contribution  to  a  candidate 
merely  because: 

(1)  the  spender  interviews  a  candidate  on  issues  affecting  the  spender; 

(2)  the  spender  has  obtained  a  photograph,  biography,  position  paper,  press  release,  or  similar 
material  from  the  candidate; 

(3)  the  spender  has  previously  made  a  contribution  to  the  candidate; 

(4)  the  spender  makes  an  expenditure  in  response  to  a  general,  non-specific  request  for  support  by  a 
candidate,  provided  that  there  is  no  discussion  with  the  candidate  prior  to  the  expenditure  relating  to 
details  of  the  expenditures; 
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(5)  the  spender  has  invited  the  candidate  or  committee  to  make  an  appearance  before  the  spender's 
members,  employees,  shareholders,  or  the  families  thereof,  provided  that  there  is  no  discussion  with 
the  candidate  prior  to  the  expenditure  relating  to  details  of  the  expenditure; 

(6)  the  spender  informs  a  candidate  that  the  spender  has  made  an  expenditure  provided  that  there  is 
no  other  exchange  of  information  not  otherwise  available  to  the  public,  relating  to  the  details  of  the 
expenditure;  or  ^' 

(7)  the  expenditure  is  made  at  the  request  or  suggestion  of  the  candidate  for  the  benefit  of  anodier 
candidate  or  committee. 

(d)  DEFINITION. 

For  purposes  of  this  section,  the  terms  "candidate"  includes  an  agent  of  the  candidate  when  the  agent 
is  acting  within  the  course  and  scope  of  the  agency. 

We  both  agreed  that  section  1.115  could  apply  in- this  situation,  such  that  expenditures  made  by 
the  committee  might  be  considered  coordinated  expenditures,  depending  on  the  facts.  I  hope  this 
has  been  helpful  to  you.  Please  let  me  Icnow  if  you  have  questions. 

Sincerely, 

John  St.  Croix 
Executive  Director 


By:     Mabel  Ng 

Deputy  Executive  Director 


S:\ADVICE\campaign  consultanftl  1-0429  PearceMetter  to  Pearcs  5.201 1. doc 
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Exhibit  G 


Q&A:  Rose  Pak  Talks  About  Mayor  Ed  Lee  and  the  Ethics  Commis...      http://blogs.sf.veekIy.com/thesnjTch/201  l/07/qa_rose_pak_on_sd_!c... 


m  Summer  tf.  tm 

I  coot  NIGHTS.  HOT  CLASSICS,  bymphOny    H^^;  X,  Jiily  16  8pm 


Q&A:  Rose  Pak  Talks 
About  Mayor  Ed  Lee 
and  the  Ethics 
Commission 


By  Caroline  Chen 

published  Ff^  Jul 


Caroline  Chen 
Rose  Pak 

Rose  Pak,  Chinatown  activist  and  the  supposed  mastermind  behind  the  Run  Ed  Run  campaign,  is 
one  of  the  best-knoum  characters  in  San  Francisco.  This  week  SF  Weeldy  sat  down  with  Pak  to  dish 
about  politics,  her  projects  and  passions,  and  life  before  becoming  the  biggest  power  broker  in  San 
Francisco. 


In  this  installment:  Pak  thinks  that  Ed  Lee  can  be  persuaded  to  run,  and  questions  the  ethics  of  the 
Ethics  Commission. 

How's  the  Ed  Lee  campaign  going? 

Slowly,  but  that's  to  be  expected.  We  have  over  30,000  signatures  by  now. 
By  now,  you  must  have  talked  to  Ed  Lee  .,. 

No,  I've  not  talked  to  him.  I  mean,  I  always  see  him,  but  I  know  him  well  enough  so  that  I  don't  need  to 
clobber  him  on  the  head  with  it,  you  know. 

So  why  does  he  keep  saying  he  won't  run  for  mayor? 

I  think  it's  because  he  feels  that  he  committed  himself.  He  made  the  commitment  thathe  would  ser/e 
for  one  year,  so  that's  all  he  was  focused  on.  And  I  think  with  everybody  asking  him  to  run,  it  gets  to  a 
saturation  point  where  it  ceases  to  be  effective.  So  that's  why  I  think  in  the  end  it  will  be  the  sheer 
number  of  people  signing  the  petition  asMng  him  to  run  and  the  Board  of  Supervisors  clamoring  for 
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him  to  ran  that  will  do  the  trick. 

So  you  think  he's  still  open  to  a  change  of  heart? 

If  I  didn't  Lhink  so,  I  wouldn't  keep  on  trying. 

How  much  money  does  the  campaign  ha\e? 

I  don't  knew.  The  fands  come  from  mainly  the  Chinese  community,  a  lot  of  it  in  small  amounts.  Of 
course,  our  friends  are  coming  cut  with  a  little  bit  more.  Then  they  have  the  Internet  thing  going  on. 
But,  I  don't  run  those  things,  you  know.  I  just  help  push. 

If  Lee  does  decide  to  run,  would  you  continue  to  rim  this  campaign  for  him,  or  hand  it 
over? 

No,  no.  Progress  for  All  has  been  doing  outreach  on  ranked-choice,  teaching,  and  voter  registration 
prior  to  Run  Ed  Run.  Run  Ed  Run  will  fold  come  August,  one  way  or  another.  Whether  [the  chairs] 
want  to  continue  until  the  end  of  the  year  to  ran  for  the  voter  registration,  rank  choice  education, 
those  things  ...  I  hope  that  they  would  contime  to  function  even  without  an  Ed  Lee,  because  that's  not 
how  it  was  formed. 

Some  have  said  that  P*rogress  for  All  has  been  using  a  loophole  in  campaign  laws  ... 

I:  all  comes  from  Jim  Stearn's  and  Leland  Yee's  campaign  offices.  I  just  caution  people  living  in  glass 
houses,  you  know. 

I  made  it  very  clear  at  the  beginning  that  we  must  make  sure  we  had  a  ruling  from  FPCC  as  well  as 
from  the  San  Francisco  Ethics  Commission  that  it  was  all  legal  and  that  everything's  on  the  up  and  up, 
and  that  we  would  comply  w±h  all  the  rjles  and  finance  regulations  -  even  if  it's  a  $20  donation,  I 
make  people  leave  their  name  and  address.  There's  nothing  wrong,  nothing  to  hide!  We  comply  with 
every  filing  regulation.  But  it's  funny,  the  filing  regulation  is  not  due  until  the  end  of  July,  so  we 
haven't  filed  anything  yet.  So  why  would  you  be  alleging  [that  we]  were  violating  the  law? 

And  now,  for  the  first  time,  I  raise  the  question  whether  our  Ethics  Commission  —especially  the 
director  —  whether  he  is  under  undue  influence  from  campaign  managers  in  this  town.  We  wrote  him 
asking  for  details  and  asking  under  different  scenarios,  which  is  permissible,  then  he  answered  us  on 
the  phone  and  said  everything  is  fine.  Then  two  weeks  later  he  leaks  it  to  a  newspaper.  Is  that  ethical? 
.And  then  he  is  quoted  by  a  newspaper  implying  that  we're  sldrting  the  law?  That's  no  way  to  conduct 
an  office.  If  you  feel  that  we  have  broken  the  law,  let  us  know  —  inform  us.  We  never  got  a  goddamn 
written  thing  from,  him!  [Pak  bangs  the  table]  So  we're  demanding  that  he  writes  our  legal  counsel.  He 
does  not  know  his  ethics. 

What  if  Lee  decides  not  to  run?  Who  will  you  back  then? 

I  Lhink  different  people  will  reassess.  I  Icnow  right  now  all  of  us  are  together,  because  we  all  want  Ed 
Lee.  So  once  Ed  Lee  decides  not  to  run, I  think  Dennis  Herrera,  probably,  but  I  honestly  don't  know, 
because  we  don't  discuss  it 

On  Monday,  Pale  talks  to  SF  Weekly  about  Leland  Yee  and  the  Central  Subway. 

Follow  us  on  Twitter  at  (a)TheSnitchSF  and  (S)SFWeekly. 

Showing  1  comment 

Sales  3  days  ago 

So  now  we  know  not  to  vote  for  Ed  Lee  or  Dennis  Herrera.  Please  ask  her  which  candidate  she  hates  the  most. 
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Also  in  the  group  was  Jeffrey  Chang,  a  San  Francisco  lawyer  working  for  Prometheus  Investment  Group, 
wliich  is  hoping  to  partner  tip  with  the  Oiinese  on  the  high-speed  rail  deal. 

The  company's  co-fbimder  is  Alexis  Wong,  a  San  Francisco  housing  developer  who  spends  most  of  her 
time  these  days  in  Hong  Kong  and  Beijing. 

Wong  also  happens  to  he  a  longtime  supporter  and  close  friend  of  Ma. 

Ma  insists  she  isn't  playing  fiavorites  in  the  rail  competition,  and  expects  at  least  four  teams  -  representing 
France,  Germany,  Japan  and  Qiina  -  to  be  in  the  running  when  the  bid  process  gets  going  in  earnest  later 
this  year. 

"I  am  not  involved  m  any  way  with  the  High-Speed  Rai]  Authonty's  contracting  proposals,"  Ma  said.  "I'm 
just  like  a  PR  spokesperson  to  keep  high-speed  rail  ou  trade." 
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Her  push  for  the  rail  line  is  one  reason  Ma  will  be  in 
Washington  today  at  a  State  Department  limcheon  for  China's  president,  hosted  by  Secretary  of  State 
HiUary  Rodham  Clinton  and  Vice  President  Joe  Biden. 

Party  time:  Looks  like  both  the  Chinese  Chamber  of  Conunen:e  and  downtown  Chamber  of  Commerce 
are  pitching  in  to  cover  the  estimated  $40,000  to  850,000  tab  for  Mayor  Ed  Lee's  inaugural  reception  at 
City  Hall. 

Chinese  chamber  boss  Rose  Paksaid  she  had  asked  execs  at  the  downtown  chamberif  they  could  come 
up  with  $30,000  or  so.  Her  group  plans  to  cover  the  balance  once  the  final  biHs  roll  in. 

Downtown  chamber  President  Steve  Falk  said  his  group  wasn't  a  contributor  to  Lee's  Jan.  u  inaugural. 
Any  diecks  the  chamber  raised  torn  businesses  are  being  handed  over  to  the  dty  nonprofit  fund  that  pays 
for  special  events,  he  said. 

"1  don't  know  what  the  final  total  was,"  Falk  said.  "But  the  obvious  goal  was  to  minimize  any  cost  to  the 

Word  of  the  two  chambers'  iuaugural  largesse  came  as  a  group  calling  itself  San  Franciscans  for  Qean 
Goveniment  issued  a  report  Tuesday  showuig  that  two  Pak-afRlinted  organizations  -  the  Chinese  Chamber 
and  Chinese  New  Year  Festival  Committee  -  spent  $19,506  in  2009  to  fly  Board  of  Supervisors  President 
David  Chiu  and  Supervisors  Carmen  Chu  aud  Eric  Mar  to  China. 

That  made  up  half  the  total  ihat  outside  uiterests  spent  on  supervisors'  travel  in  the  past  two  years. 
EXTRA!  Catch  ourblog  at  www.sfgate.com/tnatierandross. 
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Ethics  Commission 

City  and  County  of  San  Francisco 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETfflCS  COM>nSSION 
For  the  Meeting  of  August  8,  2011 

1.  Budget. 

The  Mayor  signed  this  fiscal  year's  budget  into  law  on  July  26.  As  reported  previously. 
the  budget  provides  the  Commission  its  requested  budget,  which  includes  $2,259,979 
for  the  operating  budget  and  $2,009,451  for  the  Election  Campaign  Fund  (ECF),  plus  a 
repayment  of  $4,079,107  to  the  ECF.  This  represents  a  4.5%  increase  over  last  year's 
operating  budget. 

2.  November  8,  2011  Election. 

As  of  August  1,  201 1,  eight  candidates  for  Mayor  have  been  certified  as  eligible  to 
receive  public  funds  and  a  ninth  candidate's  application  is  under  review.  The  eight 
eligible  candidates  have  received  public  funds  totaling  $3,098,191.  Everv-  publicly 
financed  candidate's  EEC  is  currently  at  $1,475,000. 

The  last  day  for  candidates  to  submit  an  application  for  public  funds  is  August  20. 
201 1 .  In  order  to  receive  pubHc  funds,  an  interested  candidate  must  demonstrate, 
among  other  things,  that  he/she  has  received  at  least  $25,000  in  quahfVing  contribution 
on  or  before  August  29,  201 1  from  at  least  250  individuals  who  reside  in  the  Cit\'. 


3.        Investigation  and  enforcement  program. 

As  of  August  1,  201 1,  there  are  21  pending  complaints  alleging  violations  within  the 
Ethics  Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

7  ! 

Conflict  of  Interest 

Governmental  Ethics 

0 

Lobbvist  Ordinance 

Campaign  Consultant  Ordinance 

Sunshine  Ordinance 

TOTAL 

21 

4.        Campaign  finance  disclosure  program. 

a.  Filing  deadline.  The  most  recent  filing  deadline  occurred  on  August  1,2011  for  the 
First  Semi- Annual  statement,  which  covers  the  reporting  period  ending  June  30,  20 11. 
Staff  continues  to  receive  and  process  campaign  statements  and  will  notify  non-filers 
about  their  past  due  statements. 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94102-6053*  Phone  (415)  252-3 100»  Fax  (415)  252 
E-Mail  Address:  ethics. commission@,sfgov. org  Web  site:  http:/7www.sfethics.org 


The  next  filing  deadline  falls  on  September  29.  201 1  for  the  First  Pre-Election  statement,  which 
covers  the  reponing  period  ending  September  24.  201 1 .  In  the  interim,  staff  continues  to  receive 
and  process  campaign  siaicnicnis  for  other  filing  deadlines.  Staff  continues  to  answer  questions 
from  and  conduct  outreach  lo  candidates  and  other  committee  representatives  about  campaign 
fmance  filing  obligations. 

"  and  contribution  forfeitures.  In  the  FY  10-11,  the  Commission 

■  cimipaign  tlnance  late  fees  and  forfeitures.  Outstanding  late  fees 
■jjw.  i.M-:ci;ui\>  :v'L:i  ^  i  "4.5  '5  of  which  waiver  requests  are  pending  for  $132,561;  and  $25,328  is 
pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDRV  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


# 

Committee/ 
Filer 

ID  # 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 
in  bold) 

1 

Community 
Coileae  Board 

1226264 

Johnnie  Carter 

6/16/06 

S9.520 

$6,595 

$6,595 

2 

Comminee  to 
Elect  M.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

3 

Bill  Barnes  for 
District  5 

1265969 

AlLx 
Rosenthal 

1/3/08 

$3,120 

$113 

$113 

4 

Care  Not  Cash 

1244505 

Ronald  Jin 

2/29/08 

$5,331 

$956 

$656 

5 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7,30/09 

$1,800 

$1.7-^5 

$1,775 

6 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Mvma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

7 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

8 

San  Francisco 
Women's 
Political 
Committee 

1243711 

Giselle  Barrv 

5/16/06 

$1,906 

$50 

$50 

9 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$2,000 

$2,000 

$4,000' 

10 

Coalition  to  Elect 
Hon.  Chris 
Jackson  to 
Community 
College  Board 

1302351 

Hon.  Chris 
Jackson 

6/17/11 

2.658.90 

New  Referral 

2.658.90 

'  Under  a  signed  settlement  agreement,  this  lllor  had  agreed  to  make  two  payments  a.s  follows  i  i  S.?.i)()()  due  by 
!  '3/2010  and  2)  $2,000  due  by  3/16/1 1 .  Because  ihi.s  filer  did  not  make  these  paymcnt.s,  the  Comnii.s.sion  referred 
the  filer  to  BDR. 
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# 

Committee/ 
FUer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original  Last 
amount      '  month's 
referred  balance 

1 

Current 
balance 

(Changes  are 
in  bold  1 

!  TOTAL 

$25J28 

5.        Revenues  report. 

For  FY  1 1-12,  the  Commission  is  budgeted  to  generate  $100,000  in  revenues.  As  of  August  1, 
20 11,  the  Commission  received  and  deposited  $5,829,  as  summarized  below.  The  figure 
represents  collection  of  approximately  .05  percent  of  expected  revenues  for  FY  11-12. 


Revenues  received  and  deposited  as  of  August  1,  201 1 : 


Source 

Budgeted  Amount  FY 
11-12 

Receipts 

Lobbyist  Fees 

$27,000 

$1,000 

Other  Ethics  General 

$1,000 

$4 

Campaign  Finance  Fines 

$50,000 

$3,900 

Campaign  Consultant  Fees 

$18,000 

$500 

Lobbyist  Fines 

$1,000 

$100 

Statements  of  Economic' Interests  Fines 

$1,000 

$325 

Other  Ethics  Fines 

$1,000 

$0 

Campaign  Consultant  Fines 

$1,000 

$0 

 1 

Total 

$100,000 

$5,829 

6.  Draft  regulations  related  to  complaints  regarding  Sunshine  Ordinance  and  referrals 
from  the  Sunshine  Ordinance  Task  Force. 

On  August  1,  the  Sunshine  Ordinance  Task  Force  (SOTF)  sent  to  the  Commission  comments  on 
its  review  of  draft  regulations  related  to  the  handling  of  complaints  regarding  alleged  violations 
of  the  Sunshine  Ordinance  and  referrals  from  the  SOTF.  Staff  will  review  these  comments  and 
provide  recommendations  to  the  Conmiission  at  a  future  meeting. 

7.  Lobbyist  program. 

As  of  August  1,  201 1,  74  individual  lobbyists  were  registered  with  the  Commission.  In  FY  11- 
12,  total  revenues  collected  to  date  amount  to  $1,100,  which  consist  of  $1,000  in  lobbyist 
registration  fees  and  $100  in  late  fines.  The  July  201 1  reporting  period  deadline  is  August  1 5. 
2011. 

8.  Campaign  Consultant  program. 

As  of  August  2,  201 1,  thirty-two  campaign  consultants  are  active  and  registered  with  the 
Commission.  $500  in  registration  fees  have  been  collected  so  far  during  the  201 1-2012  fiscal 
year.  The  next  campaign  consultant  quarterly  report  deadline  is  Thursday,  September  15,  201 1. 
Staff  will  mail  and  e-mail  reminder  notices  to  all  active  campaign  consultants  tw-o  weeks  before 
the  deadline. 


9.        Statement  of  Economic  Interests  program. 

On  Juh  8.  staff  sent  35  second  non-filer  notifications  to  27  commissioners  and  8  designated 
employees. 

On  July  8  and  Juh  1 1 .  staff  sent  12  first  non-filer  notifications  to  designated  employees  from  the 
Department  of  Public  W  vtL-  \  DPW  i.  On  July  28.  staff  sent  3  second  non-filer  notifications  to 
designated  emplo>cc>  Ironi  Dl'W  . 

As  of  August  2.  201 1.  there  are  20  remaining  non- filers:  15  commissioners  and  5  designated 
employees.  A  non-filer  who  does  not  file  by  August  1 1  will  be  referred  to  the  Fair  Political 
Practices  Commission's  (FPPC)  Enforcement  Division. 


FPPC's  Recommendations  for  Notification  and  Referral  for  A 

gencies  with  More  than  50  Filers 

First  Non-Filer 
Notice 

Second  Non-Filer 
Notice 

Enforcement 
Referral 

Fines  Notices 

FPPCs 

Recommendations 

Within  120  days 
after  annual 
deadline  {August  1 
or  earlier) 

Within  60  days 
after  first  non-filer 
notice  is  sent 

{Oaober  1  or 
earlier) 

Within  45  days 
after  second 
non-filer  notice 
is  sent 

{November  15 
or  earlier) 

Within  4  years  of  the 
violation 

Ethics 

Commission's 
Notification 
Scfieduie  for  2011 

•  Sent  on  Mine  14, 

2011 

•  Leners  with 
revised  addresses 
sent  on  June  23. 
2011 

•  Leners  to  DPW 
designated 
employees  sent  on 
July  8.  2011 

•  Within  60  days 
after  first  non- filer 
notice  is  sent 

•  Sent  on  July  8, 
2011 

•  Letters  to  DPW 
designated 
employees  sent  on 
July  28,  201  1 

Within  45  days 
after  second 
non-filer  notice 
is  sent 

After  the  Ethics 
Commission 
completes  the 
enforcement  referral 
process,  the 
Commission  staff  will 
begin  the  fines 
notification  process 
fi-om  November 
through  January. 

10.      Outreach  and  Education. 

On  July  19,  staff  met  with  a  22-member  delegation  from  the  Henan  provincial  government  of 
China.  The  members  were  interested  in  learning  about  anti-corruption  and  government 
transparency  topics  in  the  United  States. 

The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments. 

The  following  is  a  currently  scheduled  live  training  for  201 1 : 

Candidates' Training:  August  18 

The  following  are  web  video  trainings  available  on  the  Commission  website: 

Dcparimcni  ofiiuilding  Inspection  SIA  Training 
Candidates'  Training 
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Controller's  Office  SLA.  Training 

Department  on  the  Environment  SL\  Training 

Governmental  Ethics  Ordinance  Training  for  Cit>-  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner's  Office  SL\  Training 

Non-Candidate  Recipient  Committee  Training 

Public  Utilities  Commission  SLA.  Training 

SLA.  Template  Language  Training 

Respectfully  .submitted. 


John  St.  CroLX 
Executive  Director 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
August  8,  2011 
Room  408,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  C A  94102 

I.   Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  5:30  PM. 


GOVERNMENT 
DOCUMENTS  DEPT 

SEP  -  8  20 11 

SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley, 
Vice-Chairperson;  Beverly  Hay  on,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  Charles. 
Ward,  Commissioner. 


STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Garrett  Chatfield,  Investigator/Legal  Analyst 

OFFICE  OF  THE  CITY  ATTORNEY:  Jon  Givner,  Deputy  City  Attorney. 

OTHERS  PRESENT:  Dr.  Maria  Rivero,  Dr.  Derek  Kerr,  Hope  Johnson,  Thomas  Picarello,  Ray 
Hartz,  David  Pilpel,  Patrick  Monette-Shaw,  Rita  O'Flynn,  Allen  Grossman,  Bryant  Clement, 
Michael  Breyer,  Jonathan  Bass,  Enrique  Pearce,  Aaron  Peskin,  Jim  Steams,  Helen  Houseman, 
Kevin  Heimegan,  Tina  Moylan,  Richard  Hanson,  Christina  Olague,  Shelley  Bradford-Bell,  Hal 
Smith  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  San  Francisco  Civil  Grand  Jury  Report  -  San  Francisco's  Ethics  Commission:  The  Sleeping 
Watch  Dog. 

-  Draft  Response  to  the  San  Francisco  Civil  Grand  Jury  Report. 

-  Memorandum  from  the  Executive  Director  regarding  Progress  for  All  and  other  committees 
formed  to  urge  a  person  to  run  for  office,  dated  August  3,  201 1 . 

-  Informal  Advice  Letter  from  staff  to  Enrique  Pearce,  dated  May  17,  201 1 . 

-  Letter  and  attachments  from  Aaron  Peskin  to  Ethics  Commission,  dated  July  29,  2011. 

-  Letter  from  Progress  for  All  to  Ethics  Commission,  dated  August  8,  201 1 . 

-  Third  Party  Disclosure  Form  for  Committee  to  Support  drafting  Ed  Lee  for  San  Francisco 
Mayor. 

-  Form  460  for  Progress  for  All  covering  the  reporting  period  of  January-  1,  201 1  to  June  30. 
2011. 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  Julv  11, 
2011. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  August  8,  20 1 1 . 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission 

An  unidentified  member  of  the  public  stated  that  the  Library  Commission  is  corrupt. 
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Dr.  Derrick  Kerr  stated  that,  after  20  years,  he  became  a  whistleblower  and  lost  his  job.  He 
stated  that  he  had  reported  a  conflict  of  interest  regarding  a  City  contract  that  was  awarded  to 
DaN  is  Ja  and  Associates.  He  stated  that  Health  Department  employee  Deborah  Sherwood 
resided  at  the  same  address  as  Davis  Ja  and  co-owned  property  with  him  and  that  she  failed  to 
disclose  a  personal  and  business  relationship  with  Ja  and  Associates. 

Dr.  Maria  Rn  cro  staled  that  she  was  a  whistleblower  and  was  driven  out  of  her  job.  She  stated 
that  she  had  reported  a  potential  conflict  of  interest  in  September  2009  regarding  a  contract 
betw  een  Health  Management  Associates  and  Mitch  Katz,  the  former  Director  of  the  Public 
Health  Department.  She  alleged  that  Mr.  Katz  had  a  conflict  of  interest  due  to  his  consulting 
work  for  HMA  and  that  the  complaint  was  still  under  consideration.  Dr.  Rivero  submitted  a 
statement  to  be  included  with  the  minutes. 

Patrick  Monette-Shaw  stated  that  the  Ethics  Commission  should  update  the  public  as  to  the  status 
of  the  referral  made  to  the  Mayor  regarding  Jewelle  Gomez. 

Rita  O'Flynn  stated  that  the  Grand  Jury  report  accurately  reflects  the  failings  of  the  Ethics 
Commission. 

Allen  Grossman  stated  that  the  Ethics  Commission  does  not  respect  the  role  of  the  Sunshine 
Ordinance  Task  Force. 

Ray  Hartz  stated  that  the  Ethics  Commission  has  abdicated  its  responsibility  in  making  Sunshine 
Task  Force  referral  determinations  to  the  Executive  Director. 

III.  Consideration  of  possible  response  to  the  2010-2011  Civil  Grand  Jury  Report. 

Executive  Director  St.  Croix  introduced  the  item  and  stated  that  a  response  was  due  in  one  week. 

Chairperson  Hur  stated  that  the  Commission  should  solicit  public  comment  prior  to  discussing 
the  response  letter. 

Public  Comment: 

Dr.  Kerr  stated  that  the  Ethics  Commission  should  not  defer  its  investigations  when  the  District 
Attorney's  office  elects  to  investigate  a  matter.  He  stated  that  meeting  agendas  should  show 
when  a  complaint  was  filed. 

An  unidentified  member  of  the  public  stated  that  the  Executive  Director  should  be  removed  to 
set  a  new  direction  for  the  Ethics  Commission.  He  slated  that  if  enforcement  actions  occurred 
more  quickly  they  would  have  a  better  deterrent  effect. 

Sal  Smith  staled  that  the  tone  in  the  response  to  the  Grand  Jury  improved  o\  er  the  last  draft,  and 
staled  that  the  Ethics  Commission  should  consider  televising  its  meetings. 
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Bryant  Clement  stated  that  he  served  on  the  Civil  Grand  Jury.  He  stated  that  regarding  Finding 
1,  the  recommendation  was  to  make  the  discussion  of  settlements  and  fines  more  public.  He 
stated  that  regarding  Finding  5,  the  recommendation  was  that  it  should  only  require  one 
Commissioner  to  calendar  a  item  for  discussion. 

Dr.  Rivero  stated  that  she  agreed  with  the  findings  of  the  Civil  Grand  Jury.  Dr.  Rivero  submitted 
a  statement  to  be  included  with  the  minutes. 

Patrick  Monette-Shaw  stated  that  the  Ethics  Commission  should  not  re-adjudicate  Sunshine  Task 
Force  referrals  and  that  the  Ethics  Commission  should  not  look  at  any  facts  regarding  a  referral. 
He  stated  that  the  Ethics  Commission  is  not  a  law  enforcement  agency. 

Rita  O'Flynn  stated  that  she  agreed  with  the  findings  of  the  Civil  Grand  Jury  and  that  the  Ethics 
Commission  should  take  this  opportunity  to  fix  things  that  are  wrong. 

Hope  Johnson  stated  that  the  Ethics  Commission  should  have  open  hearings  and  that  the 
Sunshine  Task  Force  has  sent  a  letter  to  the  Ethics  Commission  regarding  the  proposed 
regulations. 

Allen  Grossman  stated  that  the  Ethics  Commission  had  previously  stated  that  the  Cit>-  Attorney 
is  a  higher  authority  than  the  Task  Force  and  that  the  City  Charter  always  pre-empts  the  Sunshine 
Ordinance. 

Thomas  Picarello  stated  that  he  was  troubled  that  only  two  of  the  five  Commissioners  elected  to 
speak  with  the  Civil  Grand  Jury.  He  stated  that  the  "turf  war"  between  the  Ethics  Commission 
and  the  Sunshine  Ordinance  Task  Force  was  detrimental  to  the  citizens  of  San  Francisco.  He 
stated  that  the  Commissioners  have  delegated  too  much  responsibility  to  the  Executive  Director. 

Vice-Chairperson  Studley  stated  that  she  appreciated  the  revisions  and  tone  of  the  response.  She 
stated  that  regarding  Finding  2,  it  was  the  Ethics  Commission  who  invited  the  Sunshine  Task 
Force  to  be  part  of  the  revision  process  regarding  the  Sunshine  Ordinance  regulations.  She  stated 
the  Ethics  Commission  sent  a  proposed  set  of  regulations  to  the  Task  Force  about  a  year  ago. 
She  stated  that  the  Ethics  Commission  just  received  the  Task  Force's  revisions  and  that  she  looks 
forward  to  working  with  them. 

Commissioner  Liu  stated  that  she  also  agreed  with  the  changes  in  the  draft  response  and 
suggested  inserting  a  phrase  in  Finding  2  regarding  the  review  and  hearing  process. 

Commissioner  Ward  stated  that  he  would  like  to  encourage  the  Commissioners  to  amend  the 
regulations  so  that  it  only  takes  one  commissioner  to  agendize  an  item  for  discussion.  He  stated 
that  a  respondent  should  be  able  to  request  a  public  hearing  if  he  or  she  disagrees  with  a  fine  or  if 
he  or  she  cannot  pay. 

Vice-Chairperson  Studley  suggested  that  the  Commission  consider  amending  the  regulations  so 
that  all  matters  are  calendared  for  discussion  unless  a  majority  of  Commissioners  request  an  item 
not  be  calendared. 
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Commissioner  Hayon  stated  tliat  enforcement  actions  should  be  investigated  and  concluded  more 
quickly  than  is  currently  happening.  She  stated  that  she  would  like  more  of  the  process  to  be 
public. 

CMiairpcrson  Hur  stated  that  he  agreed  with  Commissioner  Hayon  regarding  the  length  of  time  for 
enforcement  actions.  I  le  stated  that  staff  should  not  defer  investigations  if  the  City  or  District 
.AttorncN  S  elect  to  conduct  an  inquiry.  He  also  stated  that  he  agreed  with  Commissioner  Ward  to 
amend  the  regulations  to  require  only  one  Commissioner  to  request  a  matter  be  calendared. 

Vice-Chairperson  Studley  stated  that  it  should  be  made  very  clear  to  the  public  that  it  is  the 
Commissioners  who  make  the  final  decision  regarding  enforcement  actions.  She  also  stated  that 
Commissioners  are  notified  in  advance  about  what  items  will  appear  on  the  agenda. 

Commissioner  Hayon  stated  that  regarding  Finding  4,  it  could  cause  greater  conflict  issues  if 
Commissioners  were  appointed  by  non-governmental  entities.  She  stated  that  the  intent  of  the 
voters  was  that  the  Commissioners  would  be  appointed  by  elected  officials. 

Commissioners  Ward  and  Hayon  both  stated  they  were  in  favor  of  televising  Commission 
meetings. 

Vice-Chairperson  Studley  stated  she  was  also  in  favor  or  televising  meetings,  but  that  staff 
should  get  a  cost  estimate.  Chairperson  Hur  and  Commissioner  Liu  agreed. 

Motion  11-08-08-01  (Ward/Hay on):  Moved,  seconded,  and  passed  (5-0)  to  approve  the 
response  letter  to  the  Civil  Grand  Jury  as  amended  at  this  meeting. 

IV.  Consideration  of  the  Status  of  "Progress  for  AIL" 

Deputy  City  Attorney  Givner  left  the  room  during  the  discussion  regarding  Progress  for  All. 
Executive  Director  St.  Croix  introduced  the  item. 

Michael  Breyer  stated  that  he  founded  the  Committee  to  Support  Drafting  Ed  Lee  for  SF  Mayor. 
He  stated  that  his  committee  had  no  paid  staff  and  that  the  Ethics  Commission  was  helpful  to 
ensure  that  he  complied  with  his  reporting  obligations.  He  stated  that  there  was  no  coordination 
between  his  committee  and  Ed  Lee.  Fie  stated  that  the  current  Campaign  Finance  Ordinance 
does  not  address  committees  like  the  one  he  formed  and  that  he  should  not  be  barred  from 
volunteering  on  Ed  Lee's  campaign. 

Jonalhon  Bass  stated  that  Ed  Lee  was  not  a  candidate  and  the  Campaign  Finance  Ordinance  does 
not  apply  to  committees  like  the  one  Mr.  Breyer  formed. 

I^nrique  Pearce  stated  that  he  represented  Progress  for  All.  1  le  slated  the  committee  ceased  its 
Run,  Ed  Run  campaign  one  week  ago.  Fie  stated  that  his  committee  did  not  have  to  register 
because  Ed  Lee  was  not  a  candidate,  but  it  chose  to  register  as  a  general  purpose  commillee  to 

4 


(DRAFT) 


ensure  transparency.  He  stated  that  Mayor  Lee  is  not  connected  to  Progress  for  All  and  there  is 
no  coordination.  He  stated  that  no  one  should  be  barred  from  working  on  an  Ed  Lee  committee 

if  he  or  she  worked  with  Progress  for  All. 

Executive  Director  St.  Croix  stated  that  the  intent  of  Progress  for  All  was  to  get  Ed  Lee  to  run  for 
mayor  which  had  an  identifiable  influence  on  voters.  But,  he  stated  that  decision-makers  from 
Progress  for  All  should  not  be  allowed  to  work  on  an  Ed  Lee  campaign  cormnittee. 

Chairperson  Hur  and  Commissioner  Ward  both  agreed  that  the  Ethics  Commission  should  only 
rely  on  what  the  code  says  regarding  the  definition  of  a  candidate,  rather  than  on  FPPC  advice  or 
manuals. 

Chairperson  Hur  stated  that  he  is  concerned  that  individuals  will  take  advantage  of  how 
candidate  is  defined  and  not  officially  declare  until  the  latest  possible  date;  yet  have  independent 
groups  "urging"  them  to  run  while  raising  money.  He  stated  that  if  the  Ethics  Commission 
applies  the  current  definition  of  candidate,  then  Ed  Lee  was  not  a  candidate. 

Public  Comment: 

Aaron  Peskin  stated  that  Mayor  Lee,  Progress  for  All,  and  Lee's  candidacy  is  a  fraud.  He  stated 
that  he  agrees  with  the  Executive  Director  regarding  Progress  for  All's  activities. 

Ray  Hartz  stated  that  Ed  Lee  was  not  a  candidate  and  the  Executive  Director  cannot  stop  anyone 
from  working  on  a  future  Ed  Lee  campaign  who  aslo  worked  for  Progress  for  All.  He  stated  that 
all  Ed  Lee  did  was  change  his  mind  and  decided  to  run  for  mayor. 

Jim  Steams  stated  that  if  the  Ethics  Commission  determines  that  Ed  Lee  did  not  fit  the  definition 
of  a  candidate,  then  he  and  every  other  campaign  consultant  will  have  a  "road  map"  on  how  to 
evade  campaign  finance  laws. 

Helen  Houseman  stated  that  she  is  a  San  Francisco  voter  and  the  Ethics  Commission  must  hold 
Progress  for  All  accountable  and  accept  the  Executive  Director's  recommendations. 

Kevin  Hennegan  stated  that  the  Ethics  Commission  should  conduct  a  factual  investigation  to 
determine  if  Progress  for  All  was  working  at  the  behest  of  Ed  Lee. 

Tina  Moylan  stated  that  she  is  a  San  Francisco  resident  and  advocate  for  a  fair  playing  field. 
Richard  Hanson  stated  that  Ed  Lee  got  a  "sweet"  deal. 

Christina  Olague  stated  that  she  was  a  Co-Chair  for  Progress  for  All.  She  stated  that  the 
Executive  Director  carmot  bar  anyone  who  worked  for  Progress  for  All  from  w^orking  on  any  Ed 
Lee  campaign  committee. 

Shelley  Brandford-Bell  stated  that  she  was  also  a  Co-Chair  for  Progress  for  All.  She  stated  that 
she  was  outraged  by  the  remarks  made  by  the  Executive  Director  to  prohibit  volunteers  fi-om 
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Progress  for  All  working  on  an  Fd  Lee  committee.  She  stated  that  the  Executive  Director 
position  should  ha\  c  term  limits. 

Chairperson  Hur  stated  that  this  is  no\  c\  issue  and  that  the  l:.\ecuti\e  Director  has  made  a 
concerted  effort  to  deal  w  ilh  a  difl'icult  situation. 

Vice-Chairperson  Studley  stated  that  without  a  factual  investigation  the  Ethics  Commission 
cannot  presume  that  Ed  Lee  coordinated  with  Progress  for  All. 

Chairperson  Hur  stated  that  if  facts  come  to  light  that  Ed  Lee  coordinated  with  Progress  for  All, 
he  would  be  subject  to  an  enforcement  action.  He  also  reiterated  that  the  Ethics  Commission 
should  endeavor  to  fix  this  loophole  in  the  law,  but  as  it  stands  now,  Ed  Lee  did  not  fit  the 
definition  of  candidate. 

Motion  1 1-08-08-02  (Ward/Studley):  Moved,  seconded,  and  passed  (5-0)  that  Mayor  Ed 
Lee  was  not  a  candidate  as  defined  by  law  at  the  time  Progress  for  All  was  formed. 

The  Commission  recessed  for  5  minutes  at  8:25  PM. 

\'.  Closed  session. 

Motion  11-08-08-03  (Ward/Studley):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  move  into  closed  session. 

Public  comment: 

Allen  Grossman  stated  that  employee  evaluations  may  be  conducted  in  public  and  that  he  would 
like  to  know  the  criteria  used  to  evaluate  the  Executive  Director's  performance.  He  responded  to 
Commissioner  Ward  by  stating  that  he  thought  all  City  employees'  evaluations  should  be  open  to 
the  public. 

Da\  id  Pilpel  stated  he  supported  the  work  of  the  Executive  Director. 

The  Ethics  Commission  entered  into  closed  session  at  8:34  PM.  In  attendance  at  the  closed 
session  until  8:54  PM  were  all  five  members  of  the  Ethics  Commission,  Executive  Director  St. 
Croix,  Deputy  Executive  Director  Ng,  Deputy  City  Attorney  Givner,  and  Investigator  Chatfield. 
At  8:54  PM,  Ms.  Ng,  Mr.  Chatfield,  and  DCA  Givner  left  the  room.  At  9:37  PM,  Mr.  St.  Criox 
left  the  room.  At  10:00  PM,  Mr.  St.  Criox  returned  to  the  room.  At  10:05  PM,  Ms.  Ng  and  Mr. 
Challicki  returned  to  the  room. 

I  hc  I'thics  Commission  returned  to  open  session  at  10:07  PM. 

\  I.  Discussion  and  vote  regarding  closed  session  action  and  deliberations. 

Motion  1 1-08-08-04  (Ward/Ilayon):  Moved,  seconded,  and  passed  (5-0)  that  the 

( Omniission  maintain  as  confidential  the  discussion  it  had  in  closed  session  re:  anticipated 

litigation  as  a  plaintiff  and  employee  performance  e>  aluation. 
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VII.  Minutes  of  the  Commission's  regular  meeting  of  July  11,  2011. 

Deputy  Executive  Director  Ng  stated  that  there  were  some  typographical  corrections  in  the 
minutes. 

Motion  11-08-08-04  (Ward/Hayon):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adopt  the  minutes  of  the  Commission's  regular  meeting  of  July  2011  as 
amended. 

Public  Comment: 
None. 

VIII.  Executive  Director's  Report. 

Executive  Director  St.  Croix  stated  that  the  proposed  Campaign  Consultant  Ordinance  reforms 
will  appear  on  the  November  201 1  ballot. 

Public  Comment: 

David  Pilpel  stated  that  a  summary  of  the  measure  should  be  prominently  placed  on  the 
Commission's  website. 

IX.  Items  for  future  meetings. 

Public  Comment: 
None. 

X.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

David  Pilpel  stated  that  the  FPPC  has  regulations  and  guidelines  as  to  the  definition  of  a 
candidate. 

XI.  Adjournment. 

Motion  11-08-08-05  (Studley/Hayon):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adjourn. 

Public  Comment: 
None. 

Meeting  adjourned  at  10:10  PM. 
Respectfully  submitted, 


Garrett  Chatfield 
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This  summary  statement  was  provided  by  the  speaker,  Maria  RIvero.  The  content  is  neither  generated  by,  nor  subject  to 
approval  or  verification  of  accuracy  by,  the  Ethics  Commission. 


I  am  Dra.  Maria  Rivero.  Dr.  Derek  Kerr  and  I  filed 
whistleblower  complaints  about  our  employer  of  22  years 
Laguna  Honda  Hospital  and  the  DPH.  We  both  lost  our  jobs 
soon  after  that. 

Almost  2  years  ago,  we  filed  3  Ethics  Complaints  and  a 
whistleblower  retaliation  complaint  -  these  cases  are  still 
open  and  under  investigation. 

While  the  Ethics  Commission  did  actually  interview  us  on  one 
occasion,  the  rest  of  the  time,  we  were  kept  in  the  dark. 
Furthermore,  the  Ethics  Commission  stood  by  while  we  were 
harassed  and  driven  out  of  our  jobs. 

Whistleblowers,  especially  those  who  are  insiders,  have 
valuable  knowledge  that  can  help  investigators  understand 
complex  complaints  so  that  investigations  result  in  complete 
and  balanced  conclusions. 

Whistleblowers  must  be  integral  partners  in  Ethics 
investigations.  Otherwise,  the  investigations  are  at  best  a  job 
half  done  and  do  not  truly  serve  the  public. 


I  agree  with  the  findings  of  the  Civil  Grand  Jury  and  encourage 
the  Ethics  Commission  to  adopt  the  CGJ  recommendations 
and  increase  communication  with  whistleblowers  and 
transparency 

Thanl<you, 


Dra.  IVIaria  Rivero 


This  summary  statement  was  provided  by  the  speaker,  Maria  RIvero.  The  content  is  neither  generated  by,  nor  subject  to 
approval  or  verification  of  accuracy  by,  the  Ethics  Commission. 


2  Years  ago,  we  reported  a  potential  conflict  of  interest 
between  Henlth  Director  Dr.  Mitchell  Katz  and  a  contractor - 
Health  Mana<iement  Associates  (HMA). 

In  2005  -  2006,  HMA  received  a  $250,000  contract  to  assess 
and  help  the  Health  Department. 

2  years  later,  Dr.  Katz  was  on  HMA's  payroll  as  a  PAID 
consultant  receiving  over  $10,000  a  year  from  HMA. 

In  2009,  the  Health  Department  approved  and  funded  a  NEW 
contract  with  HMA  for  $65,000  -  later  boosted  to  $103,000. 


Dr.  Katz  recommended,  approved  and  oversaw 

HMA's  contract. 

At  the  same  time,  HMA  paid  Dr.  Katz  $10,000  to  do 
consulting  work  for  HMA. 

HMA  was  paid  $103,000  by  the  Health  Department  while 
Health  Department  Director  Katz  was  paid  $30,000  by  HMA. 

With  this  kind  of  arrangement,  the  City  loses  the  ability  to 
objectively  evaluate  the  contract  and  services. 

No  Department  Head  should  be  a  paid  consultant 
for  a  City  Contractor  who  provides  services  for 
their  department. 


Maria  V  Rivero,  M.D. 
Whistleblower;  Former  LHH  Physician 


(Approved  9  12  201  I) 


Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
August  8,2011 
Room  408,  City  Hall 
1  Dr.  Carhon  B.  Goodlett  Place 
San  Francisco,  CA  94102 


I.   Call  to  order  and  roll  call. 


Chairperson  Hur  called  the  meeting  to  order  at  5:30  PM. 


GOVERNMENT 
DOCUMENTS  DEPT 

NOV  -1  Z01I 


SAN  FRANCISCO 
PUBLIC  LIBRARY 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson:  Jamienne  Studley, 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner:  Charles 
Ward,  Commissioner. 


STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director: 
Garrett  Chatfield,  Investigator/Legal  Analyst 

OFFICE  OF  THE  CITY  ATTORNEY:  Jon  Givner,  Deputy  City  Attorney. 

OTHERS  PRESENT:  Dr.  Maria  Rivero,  Dr.  Derek  Kerr,  Hope  Johnson.  Thomas  Picarello.  Ray 
Hartz,  David  Pilpel,  Patrick  Monette-Shaw,  Rita  O'Flynn,  Allen  Grossman.  Brian  Kliment. 
^  f  Michael  Breyer,  Jonathan  Bass,  Enrique  Pearce,  Aaron  Peskin,  Jim  Steams.  Helen  Houseman. 
Kevin  Henegan,  Tina  Moylan,  Richard  Hanson,  Christina  Olague,  Shelley  Bradford-Bell,  Hal 
Smith  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  San  Francisco  Civil  Grand  Jury  Report  -  San  Francisco's  Ethics  Commission:  The  Sleeping 
Watch  Dog. 

-  Draft  Response  to  the  San  Francisco  Civil  Grand  Jury  Report. 

-  Memorandum  from  the  Executive  Director  regarding  Progress  for  All  and  other  committees 
formed  to  urge  a  person  to  run  for  office,  dated  August  3,  20 11 . 

-  Informal  Advice  Letter  from  staff  to  Enrique  Pearce,  dated  May  17.  201 1 . 

-  Letter  and  attachments  from  Aaron  Peskin  to  Ethics  Commission,  dated  July  29.  201 1 . 

-  Letter  from  Progress  for  All  to  Ethics  Commission,  dated  August  8.  201 1 . 

-  Third  Party  Disclosure  Form  for  Committee  to  Support  drafting  Ed  Lee  for  San  Francisco 
Mayor. 

-  Form  460  for  Progress  for  All  covering  the  reporting  period  of  January  1 .  201 1  to  June  30. 
2011. 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  Juh  1 1 . 
2011. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  August  8.  201 1 . 

11.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission 

An  unidentified  member  of  the  public  stated  that  the  Library  Commission  is  corrupt. 
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Dr.  Derrick  Kerr  stated  that,  after  20  years,  he  became  a  whistleblovver  and  lost  his  job.  I  Ic 
stated  that  he  had  reported  a  conflict  of  interest  regarding  a  City  contract  that  was  aw  ardcd  lo 
Davis  Ja  and  Associates.  He  stated  that  Heahh  Department  employee  Deborah  Sherw  ood 
resided  at  the  same  address  as  Davis  Ja  and  co-owned  property  with  him  and  that  she  tailed  lo 
disclose  a  personal  and  business  relationship  with  Ja  and  Associates. 

Dr.  Maria  Rivero  stated  that  she  was  a  whistleblower  and  was  driven  out  of  her  job.  She  stated 
that  she  had  reported  a  potential  conflict  of  interest  in  September  2009  regarding  a  contract 
between  Health  Management  Associates  and  Mitch  Katz,  the  former  Director  of  the  Public 
Health  Department.  She  alleged  that  Mr.  Katz  had  a  conflict  of  interest  due  to  his  consulting 
work  for  HMA  and  that  the  complaint  was  still  under  consideration.  Dr.  Rivero  submitted  a 
statement  to  be  included  with  the  minutes. 

Patrick  Monette-Shaw  stated  that  the  Ethics  Commission  should  update  the  public  as  to  the  status 
of  the  referral  made  to  the  Mayor  regarding  Jewelle  Gomez. 

Rita  O'Flynn  stated  that  the  Grand  Jury  report  accurately  reflects  the  failings  of  the  Ethics 
Conmiission. 

Allen  Grossman  stated  that  the  Ethics  Commission  does  not  respect  the  role  of  the  Sunshine 
Ordinance  Task  Force. 

Ray  Hartz  stated  that  the  Ethics  Commission  has  abdicated  its  responsibility  in  making  Sunshine 
Task  Force  referral  determinations  to  the  Executive  Director. 

III.  Consideration  of  possible  response  to  the  2010-2011  Civil  Grand  Jur\  Report. 

Executive  Director  St.  Croix  introduced  the  item  and  stated  that  a  response  was  due  in  one  w  eek. 

Chairperson  Hur  stated  that  the  Commission  should  solicit  public  comment  prior  to  discussing 
the  response  letter. 

Public  Comment: 

Dr.  Kerr  stated  that  the  Ethics  Commission  should  not  defer  its  investigations  when  the  District 
Attorney's  office  elects  to  investigate  a  matter.  He  stated  that  meeting  agendas  should  show 
when  a  complaint  was  filed. 

An  unidentified  member  of  the  public  stated  that  the  Executive  Director  should  be  removed  to 
set  a  new  direction  for  the  Ethics  Commission.  He  stated  that  if  enforcement  actions  occurred 
more  quickly  they  would  have  a  better  deterrent  effect. 

Hal  Smith  stated  that  the  tone  in  the  response  to  the  Grand  Jury  improv  ed  over  the  last  draft,  and 
stated  that  the  Ethics  Commission  should  consider  televising  its  meetings. 
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Brian  Kliment  stated  that  he  served  on  the  Civil  Grand  Jury.  He  stated  that  regarding  Finding  1 . 
the  recommendation  was  to  make  the  discussion  of  settlements  and  fines  more  public.  He  stated 
that  regarding  Finding  5,  the  recommendation  was  that  it  should  only  require  one  Commissioner 
to  calendar  a  item  for  discussion. 

Dr.  Rivero  stated  that  she  agreed  with  the  findings  of  the  Civil  Grand  Jury.  Dr.  Ri\  cro  submitted 
a  statement  to  be  included  with  the  minutes. 

Patrick  Monette-Shaw  stated  that  the  Ethics  Commission  should  not  re-adjudicate  Sunshine  Task 
Force  referrals  and  that  the  Ethics  Commission  should  not  look  at  any  facts  regarding  a  referral. 
He  stated  that  the  Ethics  Commission  is  not  a  law  enforcement  agency. 

Rita  O'Flynn  stated  that  she  agreed  with  the  findings  of  the  Civil  Grand  Jury  and  that  the  Ethics 
Commission  should  take  this  opportunity  to  fix  things  that  are  wrong. 

Hope  Johnson  stated  that  the  Ethics  Commission  should  have  open  hearings  and  that  the 
Sunshine  Task  Force  has  sent  a  letter  to  the  Ethics  Commission  regarding  the  proposed 
regulations. 

Allen  Grossman  stated  that  the  Ethics  Commission  had  previously  stated  that  the  City  Attorney 
is  a  higher  authority  than  the  Task  Force  and  that  the  City  Charter  always  pre-empts  the  Sunshine 
Ordinance. 

Thomas  Picarello  stated  that  he  was  troubled  that  only  two  of  the  five  Commissioners  elected  to 
speak  with  the  Civil  Grand  Jury.  He  stated  that  the  "turf  war"'  between  the  Ethics  Commission 
and  the  Sunshine  Ordinance  Task  Force  was  detrimental  to  the  citizens  of  San  Francisco.  He 
stated  that  the  Commissioners  have  delegated  too  much  responsibility  to  the  Executive  Director. 

Vice-Chairperson  Studley  stated  that  she  appreciated  the  revisions  and  tone  of  the  response.  She 
stated  that  regarding  Finding  2,  it  was  the  Ethics  Commission  who  invited  the  Sunshine  Task 
Force  to  be  part  of  the  revision  process  regarding  the  Sunshine  Ordinance  regulations.  She  stated 
the  Ethics  Commission  sent  a  proposed  set  of  regulations  to  the  Task  Force  about  a  year  ago. 
She  stated  that  the  Ethics  Commission  just  received  the  Task  Force's  revisions  and  that  she  looks 
forward  to  working  with  them. 

Commissioner  Liu  stated  that  she  also  agreed  with  the  changes  in  the  draft  response  and 
suggested  inserting  a  phrase  in  Finding  2  regarding  the  review^  and  hearing  process. 

Commissioner  Ward  stated  that  he  would  like  to  encourage  the  Commissioners  to  amend  the 
regulations  so  that  it  only  takes  one  commissioner  to  agendize  an  item  for  discussion.  He  stated 
that  a  respondent  should  be  able  to  request  a  public  hearing  if  he  or  she  disagrees  with  a  fine  or  if 
he  or  she  cannot  pay. 

Vice-Chairperson  Studley  suggested  that  the  Commission  consider  amending  the  regulations  so 
that  all  matters  are  calendared  for  discussion  unless  a  majority  of  Commissioners  request  an  item 
not  be  calendared. 
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Commissioner  Hayon  stated  that  enforcement  actions  should  be  investigated  and  concluded  more 
quickly  than  is  currently  happening.  She  stated  that  she  would  like  more  of  the  process  to  be 
public. 

Chairperson  Hur  stated  that  he  agreed  with  Commissioner  Hayon  regarding  the  length  of  time  for 
enforcement  actions.  He  stated  that  staff  should  not  defer  investigations  if  the  City  or  District 
Attorneys  elect  to  conduct  an  inquiry.  He  also  stated  that  he  agreed  with  Commissioner  Ward  to 
amend  the  regulations  to  require  only  one  Commissioner  to  request  a  matter  be  calendared. 

Vice-Chairperson  Studley  stated  that  it  should  be  made  very  clear  to  the  public  that  it  is  the 
Commissioners  who  make  the  final  decision  regarding  enforcement  actions.  She  also  stated  that 
Commissioners  are  notified  in  advance  about  what  items  will  appear  on  the  agenda. 

Commissioner  Hayon  stated  that  regarding  Finding  4,  it  could  cause  greater  conflict  issues  if 
Commissioners  were  appointed  by  non-governmental  entities.  She  stated  that  the  intent  of  the 
voters  was  that  the  Commissioners  would  be  appointed  by  elected  officials. 

Commissioners  Ward  and  Hayon  both  stated  they  were  in  favor  of  televising  Commission 
meetings. 

Vice-Chairperson  Studley  stated  she  was  also  in  favor  or  televising  meetings,  but  that  staff 
should  get  a  cost  estimate.  Chairperson  Hur  and  Commissioner  Liu  agreed. 

Motion  11-08-08-01  (Ward/Hay on):  Moved,  seconded,  and  passed  (5-0)  to  approve  the 
response  letter  to  the  Civil  Grand  Jury  as  amended  at  this  meeting. 

IV.  Consideration  of  the  Status  of  "Progress  for  All." 

Deputy  City  Attorney  Givner  left  the  room  during  the  discussion  regarding  Progress  for  All. 
Executive  Director  St.  Croix  introduced  the  item. 

Michael  Breyer  stated  that  he  founded  the  Committee  to  Support  Drafting  Ed  Lee  for  SF  Ma\  or. 
He  stated  that  his  committee  had  no  paid  staff  and  that  the  Ethics  Commission  was  helpful  to 
ensure  that  he  complied  with  his  reporting  obligations.  He  stated  that  there  was  no  coordination 
between  his  committee  and  Ed  Lee.  He  stated  that  the  current  Campaign  Finance  Ordinance 
does  not  address  committees  like  the  one  he  formed  and  that  he  should  not  be  barred  from 
volunteering  on  Ed  Lee's  campaign. 

Jonathon  Bass  stated  that  Ed  Lee  was  not  a  candidate  and  the  Campaign  Finance  Ordinance  does 
not  apply  to  committees  like  the  one  Mr.  Breyer  formed. 

Enrique  Pearce  stated  that  he  represented  Progress  for  All.  He  stated  the  committee  ceased  its 
Run,  Ed  Run  campaign  one  week  ago.  He  stated  that  his  committee  did  not  have  to  register 
because  Ed  Lee  was  not  a  candidate,  but  it  chose  to  register  as  a  general  purpose  committee  to 
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ensure  transparency.  He  stated  that  Mayor  Lee  is  not  connected  to  Progress  for  All  and  there  is 
no  coordination.  He  stated  that  no  one  should  be  barred  from  working  on  an  Ed  Lee  committee 
if  he  or  she  worked  with  Progress  for  All. 

Executive  Director  St.  Croix  stated  that  the  intent  of  Progress  for  All  was  to  gel  Ed  Lcc  to  run  lor 
mayor  which  had  an  identifiable  influence  on  voters.  But,  he  stated  that  decision-makers  from 
Progress  for  All  should  not  be  allowed  to  work  on  an  Ed  Lee  campaign  committee. 

Chairperson  Hur  and  Commissioner  Ward  both  agreed  that  the  Ethics  Commission  should  only 
rely  on  what  the  code  says  regarding  the  definition  of  a  candidate,  rather  than  on  FPPC  advice  or 
manuals. 

Chairperson  Hur  stated  that  he  is  concerned  that  individuals  will  take  advantage  of  how 
candidate  is  defined  and  not  officially  declare  until  the  latest  possible  date:  yet  have  independent 
groups  "urging"  them  to  run  while  raising  money.  He  stated  that  if  the  Ethics  Commission 
applies  the  current  definition  of  candidate,  then  Ed  Lee  was  not  a  candidate. 

Public  Comment: 

Aaron  Peskin  stated  that  Mayor  Lee,  Progress  for  All,  and  Lee's  candidacy  is  a  fraud.  He  stated 
that  he  agrees  with  the  Executive  Director  regarding  Progress  for  All's  activities. 

Ray  Hartz  stated  that  Ed  Lee  was  not  a  candidate  and  the  Executive  Director  cannot  stop  an\  one 
from  working  on  a  future  Ed  Lee  campaign  who  aslo  worked  for  Progress  for  All.  He  stated  that 
all  Ed  Lee  did  was  change  his  mind  and  decided  to  run  for  mayor. 

Jim  Steams  stated  that  if  the  Ethics  Commission  determines  that  Ed  Lee  did  not  fit  the  definition 
of  a  candidate,  then  he  and  every  other  campaign  consultant  will  have  a  "road  map"  on  how  to 
evade  campaign  finance  laws. 

Helen  Houseman  stated  that  she  is  a  San  Francisco  voter  and  the  Ethics  Commission  must  hold 
Progress  for  All  accountable  and  accept  the  Executive  Director's  recommendations. 

Kevin  Henegan  stated  that  the  Ethics  Commission  should  conduct  a  factual  in\  estigation  to 
determine  if  Progress  for  All  was  working  at  the  behest  of  Ed  Lee. 

Tina  Moylan  stated  that  she  is  a  San  Francisco  resident  and  advocate  for  a  fair  playing  field. 
Richard  Hanson  stated  that  Ed  Lee  got  a  "sweet"  deal. 

Christina  Olague  stated  that  she  was  a  Co-Chair  for  Progress  for  All.  She  stated  that  the 
Executive  Director  cannot  bar  anyone  who  worked  for  Progress  for  All  from  working  on  an>  Ed 
Lee  campaign  committee. 

Shelley  Bradford-Bell  stated  that  she  was  also  a  Co-Chair  for  Progress  for  All.  She  stated  that 
she  was  outraged  by  the  remarks  made  by  the  Executive  Director  to  prohibit  volunteers  from 
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ensure  transparency.  He  stated  that  Mayor  Lee  is  not  connected  to  Progress  for  All  and  there  is 
no  coordination.  He  stated  that  no  one  should  be  barred  from  working  on  an  Ed  Lee  committee 
if  he  or  she  worked  with  Progress  for  All. 

Executive  Director  St.  Croix  stated  that  the  intent  of  Progress  for  All  was  to  get  Ed  Lee  to  run  for 
mayor  which  had  an  identifiable  influence  on  voters.  But,  he  stated  that  decision-makers  from 
Progress  for  All  should  not  be  allowed  to  work  on  an  Ed  Lee  campaign  committee. 

Chairperson  Hur  and  Commissioner  Ward  both  agreed  that  the  Ethics  Commission  should  only 
rely  on  what  the  code  says  regarding  the  definition  of  a  candidate,  rather  than  on  FPPC  advice  or 
manuals. 

Chairperson  Hur  stated  that  he  is  concerned  that  individuals  will  take  advantage  of  how 
candidate  is  defined  and  not  officially  declare  until  the  latest  possible  date;  yet  have  independent 
groups  "urging"  them  to  run  while  raising  money.  He  stated  that  if  the  Ethics  Commission 
applies  the  current  definition  of  candidate,  then  Ed  Lee  was  not  a  candidate. 

Public  Comment: 

Aaron  Peskin  stated  that  Mayor  Lee,  Progress  for  All,  and  Lee's  candidacy  is  a  fraud.  He  stated 
that  he  agrees  with  the  Executive  Director  regarding  Progress  for  All's  activities. 

Ray  Hartz  stated  that  Ed  Lee  was  not  a  candidate  and  the  Executive  Director  cannot  stop  an\  one 
from  working  on  a  future  Ed  Lee  campaign  who  aslo  worked  for  Progress  for  All.  He  stated  that 
all  Ed  Lee  did  was  change  his  mind  and  decided  to  run  for  mayor. 

Jim  Steams  stated  that  if  the  Ethics  Commission  determines  that  Ed  Lee  did  not  fit  the  definition 
of  a  candidate,  then  he  and  every  other  campaign  consultant  will  have  a  "road  map"  on  how  to 
evade  campaign  finance  laws. 

Helen  Houseman  stated  that  she  is  a  San  Francisco  voter  and  the  Ethics  Commission  must  hold 
Progress  for  All  accountable  and  accept  the  Executive  Director's  recommendations. 

Kevin  Henegan  stated  that  the  Ethics  Commission  should  conduct  a  factual  investigation  to 
determine  if  Progress  for  All  was  working  at  the  behest  of  Ed  Lee. 

Tina  Moylan  stated  that  she  is  a  San  Francisco  resident  and  advocate  for  a  fair  playing  field. 
Richard  Hanson  stated  that  Ed  Lee  got  a  "sweet"  deal. 

Chrisfina  Olague  stated  that  she  was  a  Co-Chair  for  Progress  for  All.  She  stated  that  the 
Executive  Director  cannot  bar  anyone  who  worked  for  Progress  for  All  from  working  on  an\-  Ed 
Lee  campaign  committee. 

Shelley  Bradford-Bell  stated  that  she  was  also  a  Co-Chair  for  Progress  for  All.  She  stated  that 
she  was  outraged  by  the  remarks  made  by  the  Executive  Director  to  prohibit  volunteers  from 
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Progress  for  All  working  on  an  Ed  Lee  committee.  She  stated  that  the  Executive  Director 
position  should  have  term  limits. 

Chairperson  Hur  stated  that  this  is  novel  issue  and  that  the  Executive  Director  has  made  a 
concerted  effort  to  deal  with  a  difficult  situation. 

Vice-Chaiiperson  Studley  stated  that  without  a  factual  investigation  the  Ethics  Commission 
cannot  presume  that  Ed  Lee  coordinated  with  Progress  for  All. 

Chairperson  Hur  stated  that  if  facts  come  to  light  that  Ed  Lee  coordinated  with  Progress  Ibr  .Ml. 
he  would  be  subject  to  an  enforcement  action.  He  also  reiterated  that  the  Ethics  Commission 
should  endeavor  to  fix  this  loophole  in  the  law,  but  as  it  stands  now,  Ed  Lee  did  not  fit  the 
definition  of  candidate. 

Motion  11-08-08-02  (Ward/Studley):  Moved,  seconded,  and  passed  (5-0)  that  Mayor  Ed 
Lee  was  not  a  candidate,  either  as  defined  by  law  or  by  virtue  of  being  the  sitting  mayor,  at 
the  time  Progress  for  All  was  formed. 

The  Commission  recessed  for  5  minutes  at  8:25  PM. 

V.  Closed  session. 

Motion  11-08-08-03  (Ward/Studley):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  move  into  closed  session. 

Public  comment: 

Allen  Grossman  stated  that  employee  evaluations  may  be  conducted  in  public  and  that  he  \\  ould 
like  to  know  the  criteria  used  to  evaluate  the  Executive  Director's  performance.  He  responded  to 
Commissioner  Ward  by  stating  that  he  thought  all  City  employees'  evaluations  should  be  open  to 
the  public. 

David  Pilpel  stated  he  supported  the  work  of  the  Executive  Director. 

The  Ethics  Commission  entered  into  closed  session  at  8:34  PM.  In  attendance  at  the  closed 
session  until  8:54  PM  were  all  five  members  of  the  Ethics  Commission.  Executive  Director  St. 
Croix,  Deputy  Executive  Director  Ng,  Deputy  City  Attorney  Givner,  and  Investigator  Chatfield. 
At  8:54  PM,  Ms.  Ng,  Mr.  Chatfield,  and  DCA  Givner  left  the  room.  At  9:37  PM^  Mr.  St.  Croix 
left  the  room.  At  10:00  PM,  Mr.  St.  CrioWoix  returned  to  the  room.  At  10:05  PM,  Ms.  Ng  and 
Mr.  Chatfield  returned  to  the  room. 

The  Ethics  Commission  returned  to  open  session  at  10:07  PM. 
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VI.  Discussion  and  vote  regarding  closed  session  action  and  deliberations. 

Motion  11-08-08-04  (Ward/Hay on):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  maintain  as  confidential  the  discussion  it  had  in  closed  session  re:  anticipated 
litigation  as  a  plaintiff  and  employee  performance  evaluation. 

VII.  Minutes  of  the  Commission's  regular  meeting  of  July  11,  2011. 

Deputy  Executive  Director  Ng  stated  that  there  were  some  typographical  corrections  in  the 
minutes. 

Motion  11-08-08-05  (Ward/Hayon):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adopt  the  minutes  of  the  Commission's  regular  meeting  of  July  201 1  as 
amended. 

PubHc  Comment: 
None. 

VIII.  Executive  Director's  Report. 

Executive  Director  St.  Croix  stated  that  the  proposed  Campaign  Consultant  Ordinance  reforms 
will  appear  on  the  November  201 1  ballot. 

Public  Comment: 

David  Pilpel  stated  that  a  summary  of  the  measure  should  be  prominently  placed  on  the 
Commission's  website. 

IX.  Items  for  future  meetings. 

Public  Comment: 
None. 

X.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

David  Pilpel  stated  that  the  FPPC  has  regulations  and  guidelines  as  to  the  definition  of  a 
candidate. 

XI.  Adjournment. 

Motion  11-08-08-06  (Studley/Hayon):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adjourn. 

Public  Comment: 
None. 
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Meeting  adjourned  at  10:10  PM. 
Respectfully  submitted, 


Garrett  Chatfield 


This  summary  statement  was  provided  by  the  speaker,  Maria  Rivero.  The  content  is  neither  generated  by,  nor  subject  to 
approval  or  verification  of  accuracy  by,  the  Ethics  Commission, 


2  Years  ago,  we  reported  a  potential  conflict  of  interest 
between  Health  Director  Dr.  Mitchell  Katz  and  a  contractor  - 
Health  Management  Associates  (HMA), 

In  2005  -  2006,  HMA  received  a  $250,000  contract  to  assess 
and  help  the  Health  Department 

2  years  later,  Dr.  Katz  was  on  HMA's  payroll  as  a  PAID 
consultant  receiving  over  $10,000  a  year  from  HMA. 

In  2009,  the  Health  Department  approved  and  funded  a  NEW 
contract  with  HMA  for  $65,000  -  later  boosted  to  $103,000. 


Dr.  Katz  recommended,  approved  and  oversaw 

HMA's  contract. 

At  the  same  time,  HMA  paid  Dr.  Katz  $10,000  to  do 
consulting  work  for  HMA. 

HMA  was  paid  $103,000  by  the  Health  Department  while 
Health  Department  Director  Katz  was  paid  $30,000  by  HMA. 

With  this  Idnd  of  arrangement,  the  City  loses  the  ability  to 
objectively  evaluate  the  contract  and  services. 

No  Department  Head  should  be  a  paid  consultant 
for  a  City  Contractor  who  provides  services  for 
their  department. 


Maria  V  Rivero,  M.D. 
Whistleblower;  Former  LHH  Physician 


This  summary  statement  was  provided  by  ttie  speal<er,  Maria  Rivero.  The  content  is  neither  generated  by,  nor  subject  to 
approval  or  verification  of  accuracy  by,  the  Ethics  Commission. 


I  am  Dra.  Maria  Rivero.  Dr.  Derek  Kerr  and  I  filed 
whistleblower  complaints  about  our  employer  of  22  years 
Laguna  Honda  Hospital  and  the  DPH.  We  both  lost  our  jobs 
soon  after  that. 

Almost  2  years  ago,  we  filed  3  Ethics  Complaints  and  a 
whistleblower  retaliation  complaint  -  these  cases  are  still 
open  and  under  investigation. 

While  the  Ethics  Commission  did  actually  interview  us  on  one 
occasion,  the  rest  of  the  time,  we  were  kept  in  the  dark. 
Furthermore,  the  Ethics  Commission  stood  by  while  we  were 
harassed  and  driven  out  of  our  jobs. 

Whistleblowers,  especially  those  who  are  insiders,  have 
valuable  knowledge  that  can  help  investigators  understand 
complex  complaints  so  that  investigations  result  in  complete 
and  balanced  conclusions. 

Whistleblowers  must  be  integral  partners  in  Ethics 
investigations.  Otherwise,  the  investigations  are  at  best  a  job 
half  done  and  do  not  truly  serve  the  public. 


I  agree  with  the  findings  of  the  Civil  Grand  Jury  and  encourag 
the  Ethics  Commission  to  adopt  the  CGJ  recommendations 
and  increase  communication  with  whistleblowers  and 
transparency 

Thank  you, 


Dra.  IVlaria  Rivero 


Ethics  Commission 


25  Van  Ness  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


SAN  FRANCISCO  ETHICS  COMMISSION 

NOTICE  OF  REGULAR  MEETESG  nn^  ^oMN.PMT 

September  12.  2011  m30  P.M.  DOCUMENTS  DEPT 

and  AGENT)A 
Room  408  Cin  Hall  SEP  -  8  2011 

1  Dr.  Carlton  B.  Goodlett  Place.  San  Francisco 

SAN  FRANCISCO 

1.  Call  to  order  and  roU  call.  PUBLIC  LIBRARY 

n.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

nr.  Consideration  of  provision  in  the  Statement  of  Incompatible  Activities  (SEA) 

governing  officers  and  employees  of  the  Office  of  Chief  Medical  Examiner.  At  its 
meeting  on  April  11.  2011.  upon  consideration  of  comments  from  Dr.  Judy  Melinek, 
the  Commission  asked  staff  to  discuss  with  the  General  Sen  ices  Administration  the 
possibilir*  of  amending  section  in.B.3  of  the  SLA.  which  prohibits  officers  and 
employees  of  the  Office  of  the  Chief  Medical  Examiner  from  providing  expert 
testimony  in  judicial  proceedings  unrelated  to  their  official  duties  unless  such 
employees  receive  an  advance  written  determination  that  they  may  do  so.  The 
Commission  will  consider  a  response  from  the  GSA  at  this  meeting.  (Discussion  and 
possible  action.) 


IS'.  Consideration  of  request  for  waivers  from  the  post-employment  bans  under 

Campaign  and  Governmental  Conduct  Code  sections  3.234(a)(1)  and  (a)(2). 
Thomas  Long,  a  former  Deputy  Cit>  Attorney,  has  requested  that  the  Commission 
grant  him  waivers  from  the  prohibitions  against  representing  a  non-Cit>  part> 
before  a  court  or  administrative  agency  on  matters  in  which  he  represented  the  C\t\ 
and  against  communicating  with  his  former  Cit>  department  with  the  intent  to 
influence  a  governmental  decision.  A  staff  report  is  available  at  the  Commission 
office  as  well  as  on  the  Commission  website.  (T)iscussion  and  possible  action.) 

V.  Consideration  of  possible  amendment  to  Ethics  Commission  Enforcement 

Regulations  M.A  and  Xn  .C.  which  would  permit  the  Commission  to  calendar 
proposed  dismissals  or  settlements  of  enforcement  matters  based  on  the  request  of 
one,  rather  than  ty>  o,  Commissioners.  A  staff  report  is  available  at  the  Commission 
office  as  well  as  on  the  Commission  website.  (T)iscussion  and  possible  action.) 


^^.  Consideration  of  the  Annual  Report  for  Fiscal  Year  2010-2011.  The  Commission 

will  discuss  the  contents  of  a  draft  annual  report,  suggest  and  vote  on  possible 
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amendments,  and  possibly  adopt  the  report  for  submission  to  the  Mayor  and  Board 
of  Supen  isors.  A  copy  of  the  draft  report  is  available  at  the  Commission  office  and 
on  the  Commission  website.  (Discussion  and  possible  action.) 

Vn.  Minutes  of  the  Commission's  rej^ular  meeting  of  August  8,  2011.  (Discussion  and 

possible  action.) 

Vni.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  website,  covers  the  budget,  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 
(Discussion.) 

IX.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priorit}'  of  these  items.  (Discussion.) 

X.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

w  ithin  the  jurisdiction  of  the  Ethics  Commission. 

XI.  Adjournment. 

Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  the  public  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people 's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people 's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Chris  Rustom  by  mail  to  Administrator,  Sunshine  Ordinance 
Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by  fax  at  415 
554  7854;  or  by  email  at  sotfiaisfsov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can  request  a  copy 
from  .Mr.  Rustom  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http./ZwH'M:  sfeov.  org/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 

This  location  is  wheelchair  accessible.   In  order  to  assist  the  Cit}'  's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  /SF  Campaign  &  Governmental  Conduct.  Code  §  2.100/  to  register  and  report  lobbying  activity:  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  C-i  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  wM'w.sfsov.ore/ethics 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Date:  September  6,  20 1 1 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive  Direc^. 

Re:  Section  III.B.3  of  the  GSA  SIA 


At  its  meeting  on  April  1 1,  201 1,  the  Ethics  Commission  considered  a  draft  formal 
written  advice  letter  to  Dr.  Judy  Melinek,  an  employee  of  the  Chief  Medical 
Examiner's  Office.  The  draft  letter  addressed  three  issues  raised  by  Dr.  Melinek:  (1) 
her  appeal  of  an  advance  written  determination  (AVvD)  that  she  ma}-  not  pro^■ide  expert 
testimony  in  a  civil  case;  (2)  her  claim  that  the  Statement  of  Incompatible  Acti\'ities 
(SIA)  of  the  General  Services  Agency  (GSA)  is  invalid;  and  (3)  a  request  that  the 
Commission  amend  section  III.B.3  of  the  GSA  SIA,  which  governs  officers  and 
employees  of  the  Chief  Medical  Examiner's  Office.  At  the  meeting,  Dr.  Melinek 
withdrew  her  request  for  advice;  thus,  no  advice  letter  was  issued.  At  the  conclusion  of 
the  Commission's  consideration  of  this  agenda  item,  the  Commission  directed  staff  to 
meet  informally  with  GSA  staff  to  discuss  possible  changes  to  the  section  III.B.3  of  the 
GSA  SIA. 

Section  III.B.3  of  the  GSA  SIA  states  the  following: 

5.        Officers  or  Employees  of  the  Office  of  the  Chief  Medical  Examiner 

No  officer  or  employee  of  the  Office  of  the  Chief  Medical  Examiner  Division 
may  provide  expert  testimony  in  a  civil  or  criminal  judicial  proceeding  unrelated  to 
job  duties,  except  as  authorized  by  an  advance  written  determination  pursuant  to 
subsection  C  of  this  section  by  the  Chief  Medical  Examiner  or  his  or  her  designee. 

Since  the  Commission's  meeting,  staff  has  met  v^ith  Acting  Cit}-  Administrator  .Ajn}- 
Brown,  the  director  of  Human  Resources  for  GSA,  and  deput}-  Cit}-  Attome}-s 
regarding  this  matter.  The  Acting  Cit>'  Administrator  has  concluded  that  it  is 
important  to  retain  section  III.B.3  in  the  GSA  SL\.  Her  decision  is  based  in  part  on 
factors  that  she  articulated  in  her  Februar}^  1,  201 1  letter  to  Dr.  Melinek,  a  copy  of 
which  is  attached.  Ms.  Brown  will  attend  the  Commission's  September  12,  20 11 
meeting  to  answer  questions  that  the  Commission  may  ha\'e. 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  941 02-6053 •  Phone  (415)  252-3 100«  Fax  (415)  252-31  12 
E-Mail  Address:  ethics.commission@sfgov.org  Website:  http:w-ww. sfethics.org 


CITY  ADMINISTRATOR 


OFFICE  OF  THE 


Edwin  M  Lee,  Mayor 

Amy  L.  Brown,  Acting  City  Administrator 


February  1,  2011 


Judy  Melinek,  M.D. 

Assistant  Medical  Examiner 

Office  of  the  Chief  Medical  Examiner 

650  Bryant  Street 

Sar  Francisco,  CA  94103 

Re  Appeal  of  Advance  Written  Determination,  San  Mateo  Superior  Case  No.  CIV  481 1 542 
Wolkoff  V  AMR/Countv  of  San  Mateo 

Dear  D*-  Melinek: 

I  am  in  receipt  of  your  appeal  to  Ed  Lee,  dated  December  30,  2010,  regarding  Dr.  Amy  Hart's  denial 
of  your  request  to  work  as  a  paid  expe.rt  in  San  Mateo  Superior  Case  No.  CIV  481 1542,  Wolkoff  v. 
AMR/Countv  of  San  Mateo.   You  requested  approval  to  provide  voluntary,  paid  expert  services  to  the 
plaintiff,  Wolkoff.    As  I'm  sure  you  knov/,  since  your  appeal  Ed  Lee  has  been  appointed  to  be  Mayor. 
I  am  serving  as  Acting  City  Administrator  in  his  absence.  I  have  reviewed  your  appeal  carefully  and 
have  decided  to  deny  your  appeal  of  the  denial  of  request  for  Advance  Written  Determination.  Based 
on  the  facts  you  presented  in  your  request,  your  proposed  outside  activity  is  incompatible  with  your 
position  and  would  violate  the  Statement  of  Incompatible  Activities.  My  decision  is  based  in  part  on 
the  following  factors: 

The  San  Francisco  Medical  Examiner's  Office  by  necessity  has  a  close  and  open  working  relationship 
with  San  Mateo  County,  and  I  have  significant  concems  that  your  proposed  expert  services  could 
jeopardize  and  disrupt  that  relationship.  Due  to  the  lack  of  a  tertiary  medical  care  facility  in  San 
Mateo  County,  there  are  frequently  death  investigation  cases  in  which  the  incident  occurs  in  San 
Mateo  and  the  person  eventually  dies  in  San  Francisco.  These  types  of  deaths,  and  the  mutual  aid 
agreement  between  San  Mateo  and  San  Francisco,  require  that  the  public  agencies  from  these  two 
counties  have  a  close,  cooperative  relationship  in  order  to  conduct  adequate  death  investigations. 
Your  request  to  provide  expert  services  nsks  interfering  with  that  close  working  relationship.  Expert 
witness  testimony  by  Assistant  Medical  Examiners  in  which  the  named  party  is  a  vendor  of  San 
Mateo  County  and/or  a  public  agency  of  the  County  of  San  Mateo  can  and  has  interfered  with  the 
operations  of  the  Medical  Examiner's  Office  in  the  past,  and  the  practical  effect  of  your  proposed 
activity  would  disrupt  the  operations  of  the  office. 

Additionally,  the  vendor,  AMR,  whom  you  note  is  a  party  in  this  case,  also  provides  contract  ser^'ices 
to  the  City  and  County  of  San  Francisco.  In  San  Francisco,  AMR  provides  contract  sen^/ices  as  an 
ambulance  proviaer.  The  Medical  Examiner  investigations  require  patient  care  reports  {out  of 
hospital  medical  reccds)  and  Assistant  Medical  Examiners  as  well  as  other  staff  may  need  to  contact 
AMR  staf  to  clanfy  or  obtain  additional  investigative  information.  Expert  witness  testimony  by  an 
Assistant  Medical  Examiner  risks  disaipting  office  operations  by  interfering  with  those  important 
working  relationships. 

Very  truly  yours, 


Amy  L.  Brown 

Acting  City  Administrator 


1  Dr.  Carlton  B.  Goodlett  Place,  Cit)'  Hall.  Room  362,  San  Francisco.  CA  94102 
Telephone  (415)  554-4852;  Fax  (415)  554-4849 


Ethics  Commission 

City  and  County  of  San  Francisco 


Date:  September  1,  201 1 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive  Directoj 

Re:  Request  for  waivers  from  post-employment  restrictions 

Thomas  Long,  a  former  deputy  City  Attorney,  has  asked  the  Ethics  Commission  to 
grant  him  waivers  from  two  post-employment  restrictions  set  forth  in  San  Francisco 
Campaign  and  Governmental  Conduct  Code  sections  3.234(a)(1)  and  (a)(2).  For  the 
reasons  set  forth  in  Mr.  Long's  letter,  staff  recommends  that  the  Commission  grant  the 
waivers;  however,  staff  also  recommends  that  the  waiver  from  the  one-year  ban  on 
communications  with  the  City  Attorney's  Office  be  limited  to  communications  on 
behalf  of  The  Utility  Reform  Network  ("TURN")  and  not  extend  to  communications 
for  other  purposes.  Mr.  Long  will  attend  the  Commission's  September  12^  meeting  in 
order  to  address  any  questions  the  Commission  may  have. 


Background 


Mr.  Long  plans  to  become  the  Legal  Director  of  TURN  on  September  6,  201 1 . 
According  to  its  website,  TURN  is  a  non-profit  organization  whose  "legal  team  saves 
utility  customers  millions  and  advances  groundbreaking  policies  and  programs  at  the 
California  Public  Utilities  Commission  (CPUC)  and  the  State  Legislature,"  whose 
"consumer  advisor  helps  consumers  understand  their  bills,  challenge  unjust  utility 
cornpany  practices  and  access  information  about  important  money-saving  programs," 
and  whose  "action  team  provides  accurate  and  understandable  information  about 
critical  energy  and  phone  issues,  and  mobilizes  people  statewide  for  change  through 
our  campaigns." 

Mr.  Long  states  that  he  seeks  waivers  in  order  to  enhance  his  ability  to  advocate  on 
behalf  of  residential  and  small  business  customers  of  utility  and  telecommunications 
services  in  his  new  position  at  TURN.  At  the  same  time,  he  believes  that  granting  the 
requests  would  promote  the  mutual  interests  of  the  City  and  TURN  in  their  advocacy 
efforts  before  the  California  Public  Utilities  Commission  ("CPUC")  on  behalf  of  utility 
customers.  As  Deputy  City  Attorney,  Mr.  Long  occasionally  communicated  with 
TURN  attorneys  on  matters  that  concern  both  the  City  and  TURN;  he  mentions  that  the 
relationship  between  TURN  and  the  City  is  often  that  of  cooperation  and  coordination 
because  of  the  mutuality  of  mterests  that  exists.  He  adds  that  TUTIN  "is  actively 
involved"  in  most  of  the  CPUC  cases  that  he  worked  on  Deputy  City  Attorney.  He 
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believes  lliat  it  will  serve  both  the  City  and  TURN  if  he  is  able  to  communicate  freely  with  the 
City  Attorney's  Office  "regarding  the  possibility  of  coordinating  or  supporting  our  respective 
efforts  with  respect  to  pending  CPUC,  court,  and  legislative  matters."  Because  of  the  similarity 
of  interests  between  the  City  and  TURN,  Mr.  Long  believes  that  there  would  not  be  the  danger  of 
undue  inllucnce  or  unfair  advantage  were  the  Commission  to  grant  the  waivers.  As  shown  by 
the  attached  email,  the  City  Attorney's  Office  supports  his  requests  for  the  waivers. 

Relevant  Laws 

The  two  post-employment  restrictions  under  section  3.234  at  issue  here  include  the  permanent 
restriction  on  representation  in  certain  matters  in  subsection  3.234(a)(1),  which  states: 

(A)  Prohibition.  No  former  officer  or  employee  of  the  City  and  County,  after  the 
termination  of  his  or  her  service  or  employment  with  the  City,  shall,  with  the  intent  to 
influence,  act  as  agent  or  attorney,  or  otherwise  represent,  any  other  person  (except  the 
City  and  County)  before  any  court,  or  before  any  state,  federal,  or  local  agency,  or  any 
officer  or  employee  thereof,  by  making  any  formal  or  informal  appearance  or  by  making 
any  oral,  wTitten,  or  other  communication  in  connection  with  a  particular  matter: 

(i)  in  which  the  City  and  County  is  a  party  or  has  a  direct  and  substantial  interest; 

(ii)  in  which  the  former  officer  or  employee  participated  personally  and  substantially  as  a 
City  officer  or  employee;  and 

(iii)  which  involved  a  specific  party  or  parties  at  the  time  of  such  participation. 

(B)  Restriction  on  assisting  others.  No  former  officer  or  employee  of  the  City  and 
County,  after  the  termination  of  his  or  her  service  or  employment  with  the  City,  shall  aid, 
advise,  counsel,  consult  or  assist  another  person  (except  the  City  and  County)  in  any 
proceeding  in  which  the  officer  or  employee  would  be  precluded  under  Subsection  (A) 
from  personally  appearing. 

(C)  Exception  for  testimony.  The  prohibitions  in  Subsections  A  and  B  do  not  prohibit  a 
former  officer  or  employee  of  the  City  and  County  from  testifying  as  a  witness,  based  on 
the  former  officer's  or  employee's  personal  knowledge,  provided  that  no  compensation  is 
received  other  than  the  fees  regularly  provided  for  by  law  or  regulation  of  witnesses. 

The  second  post  employment  restriction  at  issue  here  is  a  one-year  ban  on  communicating  with 
the  officer  or  employee's  former  department.  Subsection  3.234(a)(2)  states: 

No  current  or  former  officer  or  employee  of  the  City  and  County,  for  one  year  after 
termination  of  his  or  her  service  or  employment  with  any  department,  board,  commission, 
office  or  other  unit  of  the  City,  shall,  with  the  intent  to  influence  a  government  decision, 
communicate  orally,  in  writing,  or  in  any  other  manner  on  behalf  of  any  other  person 
(except  the  City  and  County)  with  any  officer  or  employee  of  the  department,  board, 
commission,  office  or  other  unit  of  government,  for  which  the  officer  or  employee 
served. 

Under  section  3.234(c),  the  Commission  may  waive  imy  of  the  restrictions  in  the  above  two 
subsections  if  the  Commission  determines  tliat  granting  a  waiver  would  not  create  the  potential 
for  undue  influence  or  unfair  advantage.  A  request  for  a  waiver  must  be  in  writing  and  include 
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information  describing  the  former  position  held  by  the  employee;  the  particular  matter  for  which 
the  waiver  is  sought;  the  individual's  prior  involvement  in  the  matter,  if  any;  and  reasons  why 
granting  a  waiver  would  not  create  the  potential  for  undue  influence  or  unfah  advantage.  Ethics 
Commission  Reg.  3.234-4(a)(l).  The  Commission  may  not  approve  any  request  for  waiver  from 
the  permanent  or  one-year  bans  unless  the  Commission  makes  a  finding  that  granting  such  a 
waiver  would  not  create  the  potential  for  undue  influence  or  unfair  advantage.  In  making  this 
determination,  the  Commission  may  consider:  the  nature  and  scope  of  the  communications  the 
indi^"idual  will  have  with  his  or  her  former  department,  the  subject  matter  of  such 
communications,  the  former  position  held  by  the  employee,  the  type  of  inside  knowledge  that  the 
indi\idiial  may  possess,  and  any  other  factors  the  Commission  deems  relevant.  EC  Reg.  3.234- 
4(a)(5). 

Discussion 

The  Commission  has  never  before  considered  a  request  for  a  waiver  from  subsection  3.234(a)(1). 
Staff  believes  that  it  is  difficult  to  make  a  decision  whether  to  grant  a  waiver  without  information 
about  the  "particular  matter"  that  bars  the  appearance  of  or  communication  by  the  former 
employee.  Here,  we  do  not  have  specific  information  about  any  "particular  matter"  that  the  City 
"is  a  part}-  or  has  a  direct  and  substantial  interest."  Nonetheless,  as  Mr.  Long  notes,  because  he 
is  an  attorney,  he  is  subject  to  the  Rules  of  Professional  Responsibility  w-hereby,  among  other 
things,  he  must  obtain  a  waiver  from  the  City  Attorney's  Office  before  he  can  represent  another 
chent  such  as  TURN,  on  matters  in  which  he  participated  as  a  Deput>'  Cits"  Attorney  on  behalf 
of  the  Cit}\  Thus,  it  appears  that  granting  a  waiver  from  subsection  3.234(a)(1)  in  this  instance 
would  only  help  to  streamline  the  procedures  that  Mr.  Long  must  follow  were  he  to  appear  in  a 
court  or  agency  or  commimicate  on  behalf  of  TURN  in  a  matter  in  which  the  Cit}'  is  a  party  or 
has  a  direct  and  substantial  interest.  For  this  reason,  and  because  of  the  general  mutuality  of 
interests  betv\^een  the  City  and  TURN,  staff  believes  that  granting  a  waiver  from  the  restrictions 
of  subsection  3.234(a)(1)  would  not  create  the  potential  for  undue  influence  or  unfair  advantage. 

With  respect  to  a  waiver  imder  subsection  3.234(a)(2),  staff  also  agrees  that  in  general,  granting 
the  waiver  would  not  create  the  potential  for  undue  influence  or  unfair  advantage.  However, 
staff  recommends  that  the  waiver  be  limited  to  Mr.  Long's  communications  on  behalf  of  TURN, 
-  and  not  be  extended  to  communications  to  influence  governmental  decisions  on  behalf  of  other 
persons  or  entities.  The  one-year  post-employment  communications  ban  was  enacted  to  protect 
the  integrity"  of  government  decision-making  by  preventing  a  public  employee  from  using  his 
influence  or  knowledge,  gained  as  a  public  ser\-ant,  to  advance  pri\'ate  interests  at  the  expense  of 
the  pubhc.  WTiile  he  has  demonstrated  that  his  work  for  TUHN  would  likely  be  in  accord  uith 
advancing  the  Cit}''s  interests,  there  has  not  been  a  showing  that  communications  on  behalf  of 
others  would  not  result  in  undue  influence  or  imfair  advantage. 

For  the  reasons  discussed  above,  staff  recommends  approval  of  the  request  for  a  waiver  from 
subsection  3.234(a)(1)  and  approval  of  a  limited  waiver  from  subsection  3.234(a)(2). 

S:\Conflicts  of  InterestVWaiver  RequestsVLong  9-201  l\mem  to  EC  9.201  l.doc 
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From:  John  St.Croix/ETHICS/SFGOV 

To:  Mabel  Ng/ETHICS/SFGOV@SFGOV 

Date:  Tuesday,  August  30,  2011  04:53PM 

Subject:  pw:  Tom  Long  Waiver  Request 


John  St.  Croix 

Executive  Director,  San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  94102-6053 

 Forwarded  by  John  St.Croix/ETHICS/SFGOV  on  08/30/2011  04:53PM 


To:  John  St.Croix/ETHICS/SFGOV@SFGOV 
From:  Theresa  Mueller/CTYATT 
Date:  08/30/2011  04:49PM 
Subject:  Tom  Long  Waiver  Request 

Dear  Mr.  St.  Croix, 

I  was  Tom  Long's  supervisor  while  he  worked  in  the  City  Attorney's  Office.  The  office  supports 
Tom's  request  for  a  waiver.  Please  do  not  hesitate  to  ask  if  I  can  provide  additional  information. 
Thank  you. 

Theresa  L.  Mueller 

Deputy  City  Attorney 

Office  of  City  Attorney  Dennis  J.  Herrera 

City  Hall,  Room  234 

San  Francisco,  CA  94102 

(415)  554-4640  (Tel) 

(415)  554-4763  (Fax) 

theresa.mueller@sfgov.org 

The  information  in  this  email  is  confidential  and  protected  by  the  attorney/client  and/or  work 
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Thomas  J.  Long 
843  San  Carlos  Ave. 
Albany,  California  94706 

August  29,  2011 

John  St.  Croix 

Executive  Director 

San  Francisco  Ethics  Commission 

25  Van  Ness  Avenue,  Suite  220 

San  Francisco,  CA  94 1 02 

RE:     Request  for  Waivers  of  Campaign  and  Governmental  Conduct  Code  Sections  3.234(a)(  1) 
and  (a)(2)  Related  to  Employment  with  The  Utility  Reform  Network  (TURN) 

Dear  Mr.  St.  Croix: 

The  purpose  of  this  letter  is  to  respectftdly  request  that  the  San  Francisco  Ethics 
Commission  grant  me  a  waiver  of  two  provisions  of  Section  3.234  of  the  Campaign  and 
Governmental  Conduct  Code  ("C&GCC").  First,  I  request  a  waiver  of  subsection  (a)(1),  which 
bars  former  City  employees  from  representing  a  non-City  party  before  a  court  or  administrative 
agency  on  a  matter  in  which  the  employee  represented  the  City.  Second,  I  request  a  waiver  of 
subsection  (a)(2),  which  bars  former  employees  from  communicating  with  their  former  City- 
departments  with  the  intent  to  influence  a  governmental  decision,  for  a  period  of  one  year  from 
the  employee's  separation  from  City  employment.  As  I  will  explain  in  more  detail  below,  the 
reason  for  these  requests  is  to  enhance  my  abihty  to  advocate  on  behalf  of  residential  and  small 
business  customers  of  utility  and  telecommunications  services  in  my  new  position  as  Legal 
Director  of  The  Utihty  Reform  Network  ("TURN"),  a  San  Francisco-based  non-profit 
organization.  Granting  the  requested  waivers  would  promote  the  mutual  interests  of  the  City  and 
TURN  of  coordinating  our  advocacy  efforts  before  the  Ccilifomia  Public  Utilities  Commission 
("CPUC")  on  behalf  of  utility  consumers.  I  am  informed  that  the  City  Attorney's  Office 
supports  these  waiver  requests. 

The  Commission  should  be  aware  that  the  rules  of  professional  conduct  applicable  to 
attorneys  also  require  me  to  obtain  the  informed  written  consent  of  the  City  Attorney's  Office 
before  I  may  represent  TURN  in  any  CPUC  matter  in  which  I  represented  the  City.  Accordingly, 
if  the  Commission  grants  my  waiver  requests,  I  will  still  need  to  seek  the  City  Attorney's 
Office's  consent  for  each  such  matter  I  wish  to  work  on  for  TURN. 


I  request  that  the  Commission  take  up  my  waiver  requests  at  its  next  regularly  scheduled 
meeting  on  September  12,  201 1 . 


Prior  Hmplovmcnt 


For  the  past  six  and  one-half  years,  until  my  departure  from  City  service  on  August  22, 
201 1.  I  served  as  a  Deputy  City  Attorney  on  the  Energy  and  Telecommunications  Team.  One  of 
my  responsibilities  in  this  position  was  to  represent  the  interests  of  the  City  and  its  residents  and 
businesses  in  energy  and  telecommunications-related  regulatory  matters  before  the  CPUC. 
CPUC  administrative  proceedings  and  regulations  can  have  a  significant  effect  on  the  City's 
interests  in  two  broad  ways:  (1)  by  potentially  affecting  the  electricity-related  operations  of  the 
San  Francisco  Public  Utilities  Commission  ("SFPUC"),  including  the  Power  Enterprise,  which 
provides  electricity  service  to  Cit\'  buildings  and  facilities,  and  SFPUC 's  planned 
implementation  of  a  Community  Choice  Aggregation  ("CCA")  program  to  provide  an  alternative 
source  of  electricity  supply  to  City  residents  and  businesses;  and  (2)  by  affecting  the  interests  of 
San  Francisco's  residential  and  business  consumers  by  regulating  the  safety,  reliability,  and  rates 
of  the  electric  and  gas  services  provided  by  Pacific  Gas  and  Electric  Company  ("PG&E")  and 
certain  rates  and  policies  of  telecommunications  carriers  such  as  AT&T.  Particularly  in  this 
latter  respect,  the  City's  and  TURN's  participation  in  CPUC  proceedings  pursue  the  same  broad 
goals  of  ensuring  that  utilities  and  phone  companies  offer  safe,  reliable,  environmentally-friendly 
and  reasonably  priced  service. 

The  most  significant  ongoing  matters  in  which  I  represented  (or  assisted  in  representing) 
the  City  before  the  CPUC  include:  two  CPUC  proceedings  arising  out  of  the  explosion  of 
Pacific  Gas  and  Electric  Company's  ("PG&E")  gas  transmission  pipeline  in  San  Bruno 
(Rulemaking  ("R.")  1 1-02-019  and  Investigation  (I.)  11-02-016);  the  proceeding  setting  PG&E's 
rates  for  most  of  its  electric  and  gas  services  for  the  period  201 1  through  2013  (Applications  09- 
12-020  and  1 0-03-014);  the  proceeding  concerning  rules  related  to  CCA  (Rulemaking  ("R.")  03- 
10-003);  the  proceeding  concerning  rules  related  to  "direct  access"  suppliers  of  electricity 
services  (R.07-05-025);  a  proceeding  addressing  minimum  requirements  for  basic  telephone 
service  (R.09-06-019);  and  a  proceeding  fashioning  rules  for  ensuring  safety  of  electric 
substations  (R.  10-09-001). 

In  the  course  of  this  work  for  the  City,  I  (like  my  colleagues  on  the  Energy  and 
Telecommunications  Team)  occasionally  communicated  with  TURN  attorneys  relating  to 
pending  matters  of  mutual  interest  or  concern.  In  CPUC  proceedings,  it  is  quite  common  for 
parties  with  similar  interests  to  discuss  potential  cooperation  and  coordination.  TLIRN  in 
particular  is  a  highly  respected  and  effective  advocate  on  utility  and  telecommunications  issues, 
and  its  support  can  be  extremely  helpful.  Likewise,  TURN  sometimes  seeks  the  support  of  the 
City  for  its  positions.  For  example,  in  2010,  TURN  solicited  the  City's  support  for  its  position 
opposing  CPUC  proposed  changes  that  would  reduce  the  requirements  for  basic  telephone 
service.  The  City  ultimately  endorsed  TURN'S  position  in  Board  of  Supervisors  Resolution  300- 
1 0,  and  the  C  I'l  'C  ha.s  since  withdrawn  the  proposal  opposed  by  the  City  and  ITTIN.  As  another 
example  of  mutual  cooperation,  TURN  has  lent  its  support  to  pending  legislation  sponsored  by 
the  City  (SB  790)  that  would  amend  California  law  relating  to  CCA. 
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My  work  for  the  City  continued  my  long  history  of  governmental  and  public  interest 
service  on  behalf  of  utility  and  telecommunications  consumers.  In  the  four  years  prior  to  joining 
the  City  Attorney's  Office,  I  was  the  Legal  and  Telecommunications  Advisor  to  one  of  the 
CPUC  Commissioners.  Before  that,  I  served  for  ten  years  as  TURN'S  Senior 
Telecommunications  Attorney,  leading  TURN's  advocacy  efforts  on  behalf  of  California's 
telecommunications  consumers. 

Future  Employment  with  TURN 

On  September  6,  201 1 , 1  will  assume  the  position  of  Legal  Director  for  TURN. '  My 
responsibilities  as  Legal  Director  will  include  supervising  TURN's  eight  other  staff  attorneys  and 
advocates  and  handling  my  ovm  caseload  of  primarily  energy-related  matters.  TURN  is  actively 
involved  in  most  of  the  CPUC  cases  I  listed  above  in  which  I  represented  the  City  as  a  Deputy 
City  Attorney.  I  will  be  more  valuable  to  TURN  and  the  consumers  it  represents,  including  San 
Francisco  consumers,  if  I  can  take  advantage  of  my  expertise  by  supervising  other  attorneys  or 
directly  participating  in  these  matters.  In  addition,  I  believe  it  will  serve  the  mutual  interest  of 
the  City  and  TURN  if  I  am  able  to  communicate  freely  with  members  of  the  Energy  and 
Telecommunications  Team  of  the  City  Attorney's  Office  regarding  the  possibility  of 
coordinating  or  supporting  our  respective  efforts  with  respect  to  pending  CPUC,  court,  and 
legislative  matters. 

Why  the  Waivers  Are  Appropriate 

The  Ethics  Commission  may  grant  waivers  from  subsections  (a)(1)  and  (a)(2)  of  C&GCC 
Section  3.234  in  instances  where  granting  the  waiver  would  not  create  the  potential  for  undue 
influence  or  unfair  advantage.  C&GCC  3.234(c).  Neither  waiver  would  create  such  a  potential. 

Subsection  (a)(1).  As  previously  noted,  in  utility  and  telecommunications  matters,  both 
the  City  and  TURN  represent  the  interests  of  residential  and  business  consumers  -  the  City 
representing  the  interests  of  San  Francisco's  consumers  and  TURN  the  interests  of  consumers 
throughout  the  state,  including  San  Francisco.  Given  this  broad  similarity  of  interest,  the  Citv  's 
interests  would  not  be  harmed  by  granting  a  waiver  under  subsection  (a)(1).  To  the  contrars , 
permitting  me  to  take  full  advantage  of  my  experience  and  expertise  would  make  me  a  more 
effective  advocate  on  behalf  of  utility  consumers,  including  San  Francisco  consumers.  In 
addition,  my  deep  understanding  of  SFPUC's  current  and  planned  electricity  operations  would 
allow  me  to  help  TURN  develop  well-informed  positions  in  CPUC  proceedings  that  may  affect 
the  City's  interests. 

Moreover,  because  I  am  a  lawyer  subject  to  the  rules  of  professional  conduct,  a  waiver  of 
subsection  (a)(1)  would  still  leave  an  important  restriction  on  my  ability  to  represent  TURN  with 


'  TURN'S  primary  sources  of  funding  are:  attorneys'  fees  awarded  by  the  CPUC  under  California  Public  Utilities 
Code  Sections  1801-1812,  when  TURN  makes  a  substantial  contribution  to  a  CPUC  decision;  member 
contributions;  and  grants  from  foundations. 
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respect  to  mailers  on  which  I  represenled  ihe  City.  Applicable  rules  of  professional  conduct  also 
bar  me  from  represeniinu  aiioihcr  client  on  matters  I  participated  in  on  behalf  of  the  City,  unless  I 
obtain  a  waiver  -  separaic  and  distinct  from  the  waivers  I  seek  here  ~  from  the  City.  See 
California  Rule  of  Professional  Conduct  3-3 1 0.  Such  waiver  requests  are  directed  to  the  City 
AttomcN  "s  Office,  which  is  particularly  well-equipped  to  examine  the  circumstances  of  the 
waiver  request  and  determine  whether  the  City's  interests  would  be  adversely  affected  in  any 
way  by  granting  the  waiver.  For  example,  in  the  event  of  a  possibility  that  TURN's  positions 
may  not  be  fully  consistent  wdth  those  of  the  City  in  a  particular  proceeding,  the  City  Attorney's 
Office  would  be  able  to  make  a  well-informed  determination  of  whether  it  would  benefit  or 
hinder  the  City's  interest  to  grant  a  waiver.  It  is  my  understanding  that  the  City  Attorney,  the 
OtTice's  Managing  Attorney  and  the  Ethics  Team  all  would  review  such  a  request  before  the 
OfTice  decides  whether  to  grant  it.  Thus,  if  this  Commission  grants  me  a  waiver  under 
subsection  (a)(1),  I  will  still  be  required  to  seek  a  waiver  from  the  City  Attorney's  Office  for 
each  matter  that  I  worked  on  for  the  City  that  1  wish  to  participate  in  as  a  TURN  attorney.  This 
additional  waiver  requirement  furnishes  another  safeguard  against  any  potential  for  undue 
influence  or  unfair  advantage. 

Subsection  (a)(2).  A  waiver  of  subsection  (a)(2)  would  allow  me  to  communicate  with 
the  City  Attorney's  Office  about  potential  matters  in  which  it  may  be  mutually  advantageous  for 
TURN  and  the  City  to  coordinate  efforts.  Because  I  was  not  a  Team  Leader  in  the  City 
Attorney's  Office,  none  of  the  attorneys  I  would  communicate  with  would  be  former 
subordinates.  As  noted  above,  the  City  Attorney's  Office  often  communicates  with  other  parties, 
including  TURN,  regarding  potential  cooperation  and  mutual  support  for  positions  in 
proceedings  before  the  CPUC.  In  addition,  since  TURN,  like  the  City,  advocates  for  the  public 
interest,  my  communications  with  the  City  would  not  harm  the  interests  of  the  City  Attorney's 
Office  or  the  City  generally.  Under  these  circumstances,  the  concerns  underlying  the  one-year 
ban  do  not  apply. 

Thank  you  for  your  consideration  of  this  letter.  If  you  have  any  questions  regarding  this 
matter,  you  may  reach  me  by  e-mail  at  iomilon^'<r/'sbcLilohal.nct  or  by  phone  at  (510)  866-43 13. 


Very  truly  yours, 


CC:     Dennis  J.  Herrera,  City  Attorney 

Mark  Toney,  Executive  Director,  TURN 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Date:  September  6,  201 1 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive  Krector 

Re:  Proposed  amendments  to  Commission  Regulations  VIA  and  XIV. C 

Under  the  Ethics  Commission's  enforcement  regulations,  when  Commission  members 
review  staffs  recommendations  about  the  possible  dismissal  or  settlement  of  a 
complaint,  any  two  Commissioners  may  cause  the  item  to  be  calendared  for 
consideration  by  the  full  Commission  at  a  closed  session  at  the  next  Commission 
meeting.  If  two  Commissioners  do  not  ask  to  calendar  the  item,  then  staffs 
recommendation  regarding  the  dismissal  or  settlement  becomes  fmal.  At  its  August 
201 1  meeting.  Commissioners  expressed  interest  in  amending  the  regulations  so  that 
only  one  member's  request  would  be  required  to  calendar  an  enforcement  matter  for 
discussion  in  closed  session.  Below  are  proposed  changes  to  sections  VIA  and  XIV. C 
of  the  Ethics  Commission's  Regulations  for  Investigations  and  Enforcement 
Proceedings  that  would  accomplish  that  goal. 

The  Commission  may  adopt,  amend  and  rescind  rules  and  regulations  to  govern 
procedures  of  the  Commission.  A  rule  or  regulation  adopted  by  the  Commission  shall 
become  effective  60  days  after  the  date  of  its  adoption  unless  before  the  expiration  of 
this  60-day  period,  two-thirds  of  all  members  of  the  Board  of  Supervisors  vote  to  veto 
the  rule  or  regulation.  S.F.  Charter  §  15.102. 

VI.      DETERMINATION  THAT  THERE  IS  NOT  PROBABLE  CAUSE  TO 
BELIEVE  A  VIOLATION  OF  LAW  HAS  OCCURRED 


A.       Executive  Director  Determination  and  Calendaring.  If  the  Executive 
Director  determines  that  there  is  not  probable  cause  to  believe  that  a  violation  of  law 
has  occurred,  the  Executive  Director  shall  inform  the  Commission  of  that  determination 
and  provide  clear  and  concise  reasons  supporting  that  determination.  Thereafter  any 
two  or  more  members  one  member  of  the  Commission  may  cause  the  item  to  be 
calendared  for  consideration  by  the  full  Commission  in  a  closed  session  at  the  next 
Commission  meeting  held  no  sooner  than  ten  days  after  the  date  the  Executive  Director 
informs  the  Commission  of  the  Executive  Director's  determuiation.  A  Commissioner's 
requests  that  a  complaint  be  calendared  for  consideration  by  the  fall  Commission  must 
be  received  by  the  Executive  Director  not  less  than  five  days  prior  to  the  date  of  the 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  941 02-6053 •  Phone  (415)  252-3 100«  Fax  (415)  252-31 12 
E-Mail  Address:  ethics. coniniission(^sfgov. org  Web  site:  http://wvi^\sfethics.org 


meeting,  so  that  the  Executive  Director  may  comply  with  the  appHcable  notice  and  agenda 
requirements. 

.    S  I  ll'l  I  A  l  KD  ORDERS 

C.       Once  the  Executive  Director  enters  into  a  stipulated  agreement  with  a  respondent,  the 
Executi\  e  Director  shall  inform  the  Commission  of  this  stipulation.  Thereafter,  any  two  or  more 
one  members  of  the  Commission  may  cause  the  stipulation  to  be  calendared  for  consideration  by 
the  full  Commission  in  a  closed  session  at  the  next  Commission  meeting  occurring  no  sooner 
than  ten  da>  s  from  the  date  the  Executive  Director  informs  the  Commission  of  the  stipulated 
agreement.  If  there  is  a  vacancy  on  the  Commission  or  if  a  member  must  recuse  himself  or 
herself  from  consideration  of  the  stipulated  order,  one  member  of  the  Commission  may  cause  the 
stipulation  to  be  calendared.  A^Commissioneris-  requests  that  a  stipulated  agreement  be 
calendared  for  consideration  by  the  fall  Commission  must  be  received  by  the  Executive  Director 
no  fewer  than  five  days  prior  to  the  date  of  the  meeting,  so  that  the  Executive  Director  may 
comply  with  the  applicable  notice  and  agenda  requirements. 


S:\Enforcement\Investigations.Enforcement.Regulations\Possible  Reg  Change  8.201  l\mem  to  EC  9.201 1  mtg.doc 
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The  Ethics  Commission  is  pleased  to  present  this  report  on  the  activities,  progress,  and 
accompUshments  of  its  sixteenth  year  of  operation  to  the  Mayor,  Board  of  Supervisors,  and 
citizens  of  San  Francisco. 

"""^^X  Benedict  Y.  Hur 

Chairperson 
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San  Francisco  Ethics  Commission 
Annual  Report  FY  2010-2011 


The  Etliics  Commission  serves  the  citi2ens  of  San  Francisco,  City  employees,  elected  and  appointed 
officials,  and  candidates  for  public  office  by  enforcing  the  City's  governmental  ethics  laws,  providing 
education  about  their  provisions,  and  serving  as  a  repository  for  information. 

The  Commission  acts  as  filing  officer  for  campaign  finance  disclosure  statements;  audits  statements 
for  compliance  with  state  and  local  laws;  administers  City  laws  regulating  lobbyists  and  campaign 
consultants;  investigates  complaints  alleging  ethics  law  violations;  serves  as  the  filing  officer  for 
financial  disclosure  statements  required  from  City  officials;  raises  public  awareness  of  ethics  laws; 
researches  and  proposes  ethics-related  legislative  changes;  and  provides  ethics  advice  to  candidates, 
office-holders,  public  officials,  City  and  Count)^  employees  and  the  general  pubUc. 

The  Commission  is  pledged  to  a  high  standard  of  excellence  in  government  accountability,  and  to 
that  end  has  worked  not  only  to  implement  the  law,  but  also  to  amend  existing  law  or  create  new  law 
that  will  further  the  principle  of  the  voters'  right  to  know  and  to  ensure  integrity  in  government 
decision-making  and  in  the  campaigns  of  those  who  wish  to  govern. 

Highlights  of  the  Sixteenth  Year 

The  Commission  delivered  a  diverse  array  of  work  products  and  ser\dces  to  the  citizens  of  San 
Francisco,  managing  to  meet  its  mandates  during  a  year  of  budget  cutbacks  and  other  resource 
limitations: 

•  Enforced  reporting  requirements  for  political  committees,  campaign  consultants,  lobbyists, 
and  City  officials; 

•  Conducted  compliance  audits  of  candidate  and  ballot  measure  committees; 

•  Continued  the  constant  review  of  the  Campaign  Finance  Reform  Ordinance,  making 
recommendations  to  the  Board  of  Supervisors  on  changes  to  strengthen,  clarify,  and  update 
campaign  fmance  law.  Drafted  and  adopted  regulations  to  implement  such  changes; 

•  Created  a  ballot  proposal  to  update  and  streamline  the  Campaign  Consultant  Ordinance; 

•  Conducted  on-going  sessions  of  its  educational  program  on  conflicts  of  interest, 
incf-»mpaiihlc  activities,  candidate  and  treasurer  information,  campaign  finance,  public 
fiiLuu  (.',  on  line  filing,  lobbying,  and  other  issues  under  its  jurisdiction; 

•  I'l'  )\  uk  (.1  inlormal  written  or  oral  advice  and  responded  to  requests  for  informal  and  formal 
w  ruK-n  acK  icc  letters; 

•  Ackktl  iinpr()\  c  nKiiis  to  tlie  new  web  site  at  www.sfethics.org  and  continued  to  extend  the 
nature  and  number  of  documents  available  on-Hne; 

•  Facilitated  interested  persons  meetings  for  the  general  pubUc  to  provide  input  on  issues 
under  consideration  by  the  Commission; 

•  Conducted  hearings  on  requests  for  waivers  from  conflict  of  interest  laws; 

•  Considered  and  adopted  or  provided  comment  on  legislative  changes  recommended  by  die 
Board  of  Supervisors; 

•  Responded  to  hundreds  of  citizen  inquiries;  and 
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•     Conducted  an  in-depth  policy  analysis  and  followed  through  with  a  number  of  policy 
updates  and  changes.  Set  the  following  policy  priorities  for  the  Commission  and  staff: 


1. 
2. 
3. 
4. 


Mayoral  Public  Financing  Program 
Campaign  Consultant  Ordinance 
Staff  Building 
Education  and  Outreach 


Mandates  and  Accomplishments  of  the  Commission 


The  Commission  is  managing  to  meet  its  mandates  with  17  staff  members,  down  from  the  1 8  staff 
members  who  were  present  three  years  ago.  Incremental  budget  decreases  have  led  to  a  loss  of 
staffing.  The  Commission  manages  to  meet  solidly  its  obligations  but  is  limited  in  the  number  and 
scope  of  new  initiatives  and  improvements  that  it  can  make  due  to  budget  shortfalls  that  currendy 
affect  all  of  City  government.  While  accomplishments  are  not  as  sweeping  as  in  prior  years,  the 
Commission  managed  to  conduct  its  business  and  produce  some  new  efficiencies  and 
improvements.  ... 


Campaign  Finance  Regulation  and  Reporting  W 

The  Commission  enforces  the  City's  Campaign  Finance  Reform  Ordinance  (CFRO),  San  Francisco 
Campaign  and  Governmental  Conduct  Code  section  1.100  et  seq.,  which  sets  voluntary  ceilings  on 
campaign  expenditures  by  candidates  and  imposes  mandatory  limits  on  contributions  to  candidates. 

The  Commission  regularly  reviews  the  operation  of  the  CFRO,  enacts  enabling  regulations,  and 
propos'es  substantive  and  operational  changes.  It  also  advises  on  amendments  proposed  by  the 
Board  of  Supervisors. 

This  year,  staff  has  continued  its  review  of  the  CFRO,  and  conducted  two  interested  persons 
meetings  about  possible  amendments  to  consolidate  several  of  the  reporting  requirements  mandated 
under  the  Ordinance.  These  draft  amendments  will  likely  come  before  the  Commission  for  review 
and  discussion  in  October  201 1 .  Recentiy,  at  its  July  201 1  meeting,  the  Commission  approved 
amendments  relatmg  to  the  City's  partial  public  financing  program  to  place  a  cap  on  the  amount  of 
public  funds  that  may  be  disbursed  to  each  certified  candidate.  This  legislation  is  pending  before  the 
Board  of  Supervisors. 

Under  the  Charter,  the  Commission  serves  as  filing  officer  for  five  categories  of  local  candidates  and 
committees: 

1.  Candidates  seeking  election  to  local  office  and  their  controlled  committees, 

2.  Committees  formed  or  existing  primarily  to  support  or  oppose  candidates  seeking  election  to 
local  office, 

3.  Committees  formed  or  existing  primarily  to  support  or  oppose  qualification  or  passage  of  a 
ballot  measiire  being  voted  on  only  in  San  Francisco, 

4.  County  general-piorpose  committees  active  only  in  San  Francisco,  and 

5.  Candidates  and  candidate  committees  for  county  central  committee  office. 
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As  filing  officer,  the  Commission  promotes  compliance  by  candidates  and  committees  and 
maintains  records  of  reports  filed.  It  audits  campaign  statements  and  imposes  late  fines  and/or- 
pcii.iliK's  tor  hulure  to  adhere  to  filing  deadlines  and  reporting  requirements. 

Rcgul.ir  scnii -annual  filings  for  active  committees  occurred  on  August  2,  2010  and  Januar)-  31,  2011. 
Quarterly  filmg  deadlines  occurred  on  October  5  and  21,  2010  for  committees  primarily  formed  to 
support  or  oppose  a  ballot  measure(s)  not  yet  voted  upon.  The  Commission  reminded  committees 
of  the  deadlines,  sent  out  notices  to  delinquent  filers,  and  posted  reports  on  its  web  site, 
www.sfethics.org. 

Staff  continued  to  send  out  advance  notices  dirough  mail,  email  and  phone  calls  in  order  to  reduce 
the  number  of  late  filings. 

Campaign  Finance  —  (See  discussions  above.)  The  Commission  will  consider  staff  recommendations 
to  amend  the  CFRO  at  its  October  2011  meeting. 

Conflicts  of  Interest  —  The  Comrnission  continued  to  provide  trainings  on  Statements  of-'^ 
Incompatible  Acti\tities.  Also,  during  die  year,  the  Commission  approved: 

•  An  amendment  to  section  3.216(b)-5  of  the  Government  Ethics  Ordinance  ("GEO"), 
San  Francisco  Campaign  and  Governmental  Conduct  Code  section  3.200  et  seq.,  to 
clarif)'  that  all  gift  cards  and  gift  certificates  are  to  be  treated  as  cash  under  this  section  of 
the  ordinance  that  addresses  gifts  feom  restricted  sources. 

•  An  amendment  to  section  3.234(b)(2)  of  the  GEO  to  permit  an  appointed  Mayor  who 
does  not  seek  candidacy  for  that  office  to  obtain  full-time  City  employment  witiiin  one 
year  of  leaving  office.  The  amendment  restricts  the  former  Mayor  to  obtaining  a 
position  that,  in  the  fij-st  year,  pays  no  more  than  the  salary  that  he  or  she  received 
immediately  prior  to  appointment  as  Mayor. 

•  A  request  for  a  waiver  fiom  die  one-year  post-employment  ban  on  compensation  from 
contractors  under  GEO  section  3.234(a)(3)  by  Doug  Shoemaker,  head  of  the  Mayor's 
Office  of  Housing,  so  that  he  could  assume  a  position  as  President  of  Mercy  Housing 
California. 

•  Requests  for  \\  ai\  crs  from  the  one-year  post-employment  communications  ban  and  die 
ban  on  compensation  from  contractors  under  sections  3.234(a)(2)  and  3.234(a)(3)  of  the 
GEO,  respectively,  by  Office  of  Economic  and  Workforce  Development  employee  Kyri 
S.  McClellan  so  that  she  could  assume  the  executive  director  position  on  the  San 
Francisco  America's  Cup  Organizing  Committee. 

Public  f  inancing 

For  the  November  2,  2010  election  22  candidates  for  the  Board  of  Supcn  isors  qualified  to  receive 
public  funding  totaling  $1,477,713,  an  average  of  $67,169  per  eligible  candidate.  Wliile  some  of 
these  funds  were  disbursed  in  FY  09-10,  most  of  die  disbursements,  a  total  of  $1,081,472,  occurred 
dunng  I-Y  10  11.  'I"he  per  candidate  availal)le  disbursement  limit  (l^CADF)  for  the  November  2010 
election  was  S29^,.^SS  :iiu!  the  lufjicst  amount  of  public  fuiuls  distributed  to  any  candidate  was 
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$140,572.  Candidate  spending  in  the  election  totaled  $3,581,175  and  third  part)'  spending  totaled 
$1,305,460.  The  highest  level  to  which  the  Ethics  Commission  raised  a  candidate's  Individual 
Expenditure  Ceiling  was  $493,000. 

Beginning  in  February  2011,  the  Commission  began  the  administration  of  the  public  financing 
program  for  candidates  for  Mayor  in  the  November  2011  election.  For  the  FY  10-11,  the 
Commission  disbiirsed  a  total  of  $2,686,699  in  pubHc  funds  to  eight  eligible  mayoral  candidates. 

The  Commission  conducted  several  trainings  and  provided  other  outreach  on  the  supervisorial  and 
mayoral  programs. 

Audit  Program 

The  Commission  serves  as  the  filing  officer  of  campaign  statements  that  are  filed  by  San  Francisco 
candidates  and  other  committees  that  support  or  oppose  local  ballot  measures  or  candidates.  The 
Commission  conducts  audits  of  committees  that  are  selected  under  a  random  selection  process  and 
mandatory  audits  of  publicly  funded  candidates. 

Statement  of  Economic  Interests  (SET),  Sunshine  Ordinance  Declaration,  and  Certificate  of  Ethics 
Training 

Elected  officials,  department  heads,  and  members  of  decision-making  boards  and  commissions  file 
the  SEI,  Sunshine  Ordinance  Declaration,  and  Certificate  of  Ethics  Training  with  the  Ethics 
Commission  to  provide  financial  interest  information  and  to  verify  that  they  have  completed 
governmental  ethics  training.  Some  onginal  SEIs  filed  by  elected  officials  are  forwarded  to  the  Fair 
Political  Practices  Commission,  the  state  agency  that  regulates  SEIs. 

On  the  SEIs,  filers  list  financial  interests  such  as  stocks,  investment  property,  gifts,  and  mcome. 
SEIs  are  public  documents  that  provide  financial  interest  information  to  ensure  that  pubKc  officials 
are  not  making  governmental  decisions  that  inure  to  their  own  benefit. 

B'oth  t^^unshine  Ordinance  Declaration  and  Certificate  of  Ethics  Training  venf}-  that  the  filer  has 
reac^^felinshine  Ordinance  and  watched  the  governmental  ethics  training  ^tideo  "Rules  of  Conduct 
for  PubHciOfficials."  This  training,  found  on  the  City  Attorney's  website,  provides  information  on 
governmental  ethics  laws,  public  disclosure  rules,  and  pubHc  meeting  requirements.  Customanlv  the 
Ethics  Commission  coordinates  with  the  City  Attorney's  office  to  present  a  revised  training  even- 
two  years.  The  "Rules  of  Conduct  for  Public  Officials"  training  was  last  hosted  on  March  2,  2009, 
and  the  next  training  will  be  provided  sometime  in  spring  of  2012.  In  the  mean  time,  filers  may 
meet  the  requirements  found  on  both  forms  by  watching  the  most  recent  version  available  on  the 
City  Attorney's  web  site  or  linked  from  the  Commission's  web  site. 

The  693  SEIs,  414  Sunshine  Ordinance  Declarations,  and  299  Certificates  of  Ethics  Trainmg  filed 
with  the  Ethics  Commission  this  year  are  available  on  the  Commission's  website.  Only  three 
commissioners  have  not  filed  their  annual  SEIs  this  year. 
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Lobbyist  Registration  and  Reporting 


1  .()hl>\  ISIS  arc  required  by  ordinance  to  register  with  the  City  and  file  monthly  reports  of  any  activity 
uuc  iultLl  lo  mtluence  local  legislative  or  administrative  action.  The  Commission  reviews  lobbyist 
statements  to  ensure  completeness  and  accuracy. 

During  its  prc\nous  extensive  review  of  the  Lobbyist  Ordinance,  the  Commission  determined  that  it 
would  move  to  an  electronic  filing  format,  which  took  effect  on  January  1,  2010.  This  change  has 
allowed  for  more  timely  filings  and  greater  public  access  to  each  lobbyist's  disclosures.  The 
electronic  database  allows  die  public  to  conduct  customized  searches  for  information  rather  than 
laborious  manual  searches  through  paper  filings.  Staff  has  worked  with  the  filing  system  provider  to 
streamline  the  electronic  filing  system  and  continues  to  listen  to  feedback  by  the  public  and 
registered  lobbyists  to  ensure  both  users  and  the  public  are  able  to  access  the  system  with  greater 
ease. 

Campaign  Consultant  Registration  and  Reporting  *. 

■^slk^  ^^^^ 

The  Campaign  Consultant  Ordinance,  passed  in  1997,  requires  any  individual  or  entity  that  earns 
$1,000  or  more  in  a  calendar  year  in  exchange  for  providing  campaign  consultant  services  to  register 
with  die  Ethics  Commission  and  file  quarterly  disclosure  statements.  The  Campaign  Consultant 
Ordinance  is  the  result  of  a  voter  referendum  and  tiierefore  is  not  subject  to  changes  without 
additional  voter  approval.  A  ballot  measure  with  proposed  amendments,  to  the  Ordinance  wiU  be  on 


Campaign  consultants  are  required  to  report  narhes  of  cHents^ 'services  provided  for  those  clients, 
payments  promised  or  received,  political  contributions,  gifts  made  to  local  officials,  and  other 
information.  Staff  prepares  a  summar)'  of  the  quarterly  statements  and  posts  the  summary  on  the 
Commission's  website.  For  the  2010-201 1  fiscal  year,  there  was  an  average  of  33  consultants 
registered  with  the  Commission  and  over  $4.2  milLion  in  payments  reported  as  promised  or  received. 

In  early  August  201 1,  staff  conducted  an  audit  of  all  201 1  campaign  statements  filed  with  die  Ethics 
Commission.  Staff  continues  to  ensure  diat  all  consultants  required  to  be  registered  with  the 
Commission  file  their  registration  forms  and  pay  their  registration  fees. 

Investigations  and  Enforcement 

The  Ethics  Commission  has  the  authority  to  investigate  complaints  diat  allege  \tiolations  of  certain 
state  and  local  laws  that  relate  to  campaign  finance,  conflicts  of  interests,  lobbyists,  campaign 
consultants,  and  governmental  ethics.  In  addition,  the  Whistieblower  Ordinance  directs  the 
Cf)mmission  to  investigate  charges  of  retaliation  directed  against  complainants.  During  the  2010- 
2i  1 1  1  fiscal  year,  staff  resolved  20  cases.  This  number  does  not  include  die  myriad  of  otiier  cases 
that  come  before  staff  but  that  were  determined  not  to  be  widiin  the  jurisdiction  of  the 
Ojmmission. 

Enforcement  Regulations 

Staff  is  currendy  reviewing  and  jirejiariiig  updates  of  its  enforcement  regulations  regarding 
complaints  alleging  willful  violalions  of  the  Sunshine  Ordinance.   The  Sunshine  Ordinance  Task 


the  November  2011  ballot. 
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Force  delivered  its  recommendations  on  these  proposed  regulations  on  August  1 ,  2011 .  The 
Commission  will  liJcely  consider  these  amendments  in  the  near  future. 


Education  and  Outreach 


The  Commission's  commitment  to  educate  the  public  about  San  Francisco's  ethics  laws  and  to 
support  campaign  reform  and  government  accountability  efforts  is  consistent  with  City  and  state 
poHcy. 

In  addition  to  in-person  and  web  trainings,  the  Commission  provides  information  to  elected 
officials,  members  of  boards  and  commissions,  City  departments,  candidates,  treasurers,  lobbyists, 
campaign  consultants,  and  members  of  the  public  about  ethics-relatedlaws  and  requirements  on  a 
day-to-day  basis. 


Compared  to  last  year,  staff  conducted  an  additional  43  workshops")  Of  the  total  68  trainings 
provided  this  year,  58  were  in-person  trainings  or  meetings.   Ten  trainings  are  videos  available  on 
the  Commission's  website. 


Because  the  Educator/ Outreach  Coordinator  continued  to  administer  the  Statements  of  Economic 
Interests,  Sunshine  Ordinance  Declarations,  and  Certificates  of  Ethics  Training,  all  time-consuming 
tasks,  resources  were  focused  on  producing  online  training  videos  that  can  be  viewed  anytime  on  the 
web.  This  year,  the  Commission  posted  web  training  videos  that  range  fi:om  26  minutes  to  56 
minutes  each.  The  ten  trairiing  videos  on  the  web  and  in-person  trainings  have  received  positive 
feedback  for  their  accessibility,  usefulness,  and  abiUty  to  provide  complex  information  in  an 
approachable  manner. 


Advice  and  Opinions 


The  Commission  is  charged  with  interpreting  and  applying  the  conflict  laws  under  its  jurisdiction, 
reqiuring  that  it  consider  requests  for  waivers,  which  it  routinely  does,  and  that  it  issue  formal  and 
informal  written  advice  on  matters  requiring  interpretation. 

Cornmission  staff  is  available  each  workday  to  answer  public  inquiries  about  San  Francisco  ethics 
laws.  During  the  course  of  the  year,  the  number  of  inquiries  runs  into  the  hundreds.  In  the  fiscal 
year,  the  Commission  issued  three  informal  advice  letters,  one  relating  to  conflicts  of  interest,  a 
second  relating  to  the  Lobbyist  Ordinance,  and  a  third  relating  to  the  Campaign  Consultant 
Ordinance. 


Electronic  Advances 


The  Commission  continued  to  expand  its  on-line  services  available  to  the  public  and  aggressively 
pursue  new  technologies  to  enhance  services  despite  significant  budget  constraints.  The 
Commission  renewed  its  contract  with  Netfile  to  maintain  and  enhance  the  Commission's  campaign 
finance.  Statement  of  Economic  Interests,  and  lobbyist  electronic  fiHng  systems.  In  FY  10-11,  the 
electronic  filing  system  processed  over  2,000  campaign  finance.  Form  700,  and  lobbyist  electromc 
filings,  which  were  instantiy  made  available  to  the  public  on  the  Commission's  on-line  database.  In 
addition,  the  Commission  scanned  and  made  paper  filings,  including  campaign  consultant  filings, 
available  on-line. 


7 


During  the  winter,  Cormnission  staff  actively  worked  with  the  Fair  Political  Practices  Commission 
(li:iirni.in"s  Task  Force  to  make  recommendations  to  support  paperless  electronic  filing  statewide. 
In  |.imi.u\  2(11  1,  tlie  Commission  enhanced  its  Interested  Persons  E-mail  List  to  allow  the  public  to 
sign  up  on  the  Commission's  web  site  and  receive  automated  notices.  A  month  later,  the 
Commission  launched  an  on-line  payment  system  to  pay  fines,  settlements,  and  registration  fees  by 
credit/ debit  card  or  e-check. 

The  Commission's  web  site  remained  a  popular  resource  with  a  ten  percent  increase  in  visits  to  the 
site  compared  to  FY  09-10.  The  Commission  also  made  use  of  a  variety  of  social  networks  and  on- 
line serxaces  to  disseminate  information  to  the  public  including  Twitter,  Facebook,  YouTube,  iTunes 
Podcast  Directory,  Google  Calendar  and  RSS  feeds. 

Policy  Recommendations 

The  Commission  is  charged  with  making  policy  recornmendations  on  issues  under  its  jurisdiction. 
The  Commission  endeavors  to  create  new  legislation  that  makes  campaign  finance  and  ethics  laws 
and  regulations  more  effective  while  being  easier  to  comprehend  and  also  works  as  a  partner  with 
the  Board  of  Supervisors  in  effecting  positive  changes  to  the  Administrative  Code,  the  Campaign 
and  Governmental  Conduct  Code  and  other  statutes  governing  the  City.  Policy  Priorities  adopted 
for  diis  year  include: 

1 .  Mayoral  Public  Financing  Program  -  staff  has  to  be  ready  for  an  intensified  season  of  what  is 
already  a  very  busy  program  that  is  highly  technical  and  difficult  to  administer.  Additional 
complications  may  well  result  because  of  the  Supreme  Courtis  McComisb  decision.  Tliis  will 
perhaps  entail  swift  and  complicated  changes  to  how  the  program  is  administered  in  mid- 
election. 

2.  Campaign  Consultant  Ordinance  —  once  the  Commission's  proposal  for  the  ballot  is  ratified, 
the  Commission  ma\-  no  longer  express  any  public  opinion  for  or  against  the  ballot  measure;  the 
measure  mu>\  speak  fur  itself.  If  it  passes,  the  Commission  will  then  need  to  adopt  regulations 
to  govern  the  program  and  staff  will  have  to  implement  the  new  procedures,  including  die 
development  of  software  to  integrate  the  new  program  into  our  current  Online  Filing  System. 
Should  the  measure  fail,  the  Commission  may  opt  to  "return  to  die  drawing  board." 

3.  SiatY  hiiilcliiig  m  prior  discussions,  the  Commission  has  acknowiedged  that  unexpectedly 
high  staff  turnover  maelc  it  necessary  to  allow  time  for  staff-building.  The  long-term  stability 
and  capabilii\  i  A'  the  staff  requires  that  newer  employees  develop  a  deft  understanding  of  the 
laws  we  oversee  and  a  stable  performance  record  that  the  Commission  -  and  the  public  -  can 
count  on.  It  also  requires  diat  long-term  staff  feel  supported  and  energi2ed  in  tiieir  .duties  and 
that  all  staff  reflect  high  morale  and  satisfaction  in  order  to  achieve  maximum  productivit}'. 

4.  Education  and  Outreach  -  the  Commission  has  frequendy  restated  its  commitment  to  this 
area  and  conducted  several  discussions  about  it  last  year,  essentially  reaching  the  conclusion  diat 
work  in  this  area  is  satisfactory  but  that  it  is  also  an  eternal  priority. 
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The  Commission  never  stops  reviewing  campaign  jBnance  laws  and  regulations,  consistently 
performs  research  and  outreach  on  conflict-of-interest  issues,  and  is  always  mindful  of  the  need  for 
quality  enforcement. 

Affiliations 

The  Commission  is  a  member  of  the  Council  on  Governmental  Ethics  Laws  (COGEL)  but  due  to 
budget  limitations  no  longer  attends  the  annual  convention. 


The  Commission's  annual  approved  budget  totals  are  as  follows: 


FY  94 

-95 

157,000 

FY  95 

-96 

261,000 

FY  96 

-97 

313,274 

FY  97 

-98 

394,184  A 

FY  98 

-99 

475,646  Jk 

FY  99 

-00 

610,931 

FY  00 

-01 

727,787 

FY  01 

-02 

877,740 

FY  02 

-03 

1,156,295  . 

FY  03 

-04 

909,518  Y^lllhi^ 

FY  04 

-05 

1,052,389  ■ 

FY  05 

-06 

1,382,441                           -\s  d 

FY  06 

-07 

8,416,109*  (1,711,835  non-grant  funding) 

FY  07 

-08 

3,592,078  (2,261,877  non-grant  fandmg) 

FY  08 

-09 

5,453,874  (2,241,818  non-grant  funding) 

FY  09 

-  10  6,011,566  (2,283,368  non-grant  funding) 

FY  10 

-  11 

4,177,819  (2,201,325  non-grant  fundmg)** 

Budget 


*Includes  6,704,274  front-loaded  funding  for  Mayoral  Election  Campaign  Fund 
**Agencies  Citywide  absorbed  across-the-board  budget  cuts. 


Membership  and  Administration 


Commission  membership  was  as  follows: 
Commissioner  Appointed  By 


Dates  of  Se: 


Jamienne  S.  Studley 


Eileen  Hansen 
Dorothy  S.  Liu 


City  Attorney 
Board  of  Supervisors 


1-  2007  to  2-2008 

2-  2008  to  2-2014 


2-2005  to  4-2011 
4-2011  to  2-2017 


Susan  J.  Harriman 
Beverly  Hay  on 


Mayor 


3-2006  to  11-2010 
1-2011  to  2-1012 


Charles  L.  Ward 


District  Attorney 


7-2006  to  2-2007 
2-2007  to  2-2013 


Benedict  V.  Hur 


Assessor-Recorder 


3-2010  to  2-2016 


Commissioner  Ben  Hur  was  elected  to  ser\-e  as  Chair  at  the  Februar)-  14,  20 11  meeting  and 
Commissioner  Jamienne  Studley  was  elected  as  Vice-Chair. 

The  Ethics  Commission  had  a  staff  of  seventeen,  supported  by  interns  throughout  the  year.  Staff 
included  Executive  Director  John  St.  CroLx;  Deputy  Executive  Director  Mabel  Ng;  Assistant  Deputy 
Director  Shaista  Shaikh;  Auditors  John  Chan,  Angeles  Huang,  and  Amy  Li;  Public  Finance  Clerk 
Mar\Tn  Ford;  Office  Manager  Jen  Taloa;  Campaign  Finance  Officer  Jarrod  Flores;  Fines  Collection 
Officer  Ernestine  Braxton;  Campaign  Finance  Assistants  Teresa  Shew  and  Connie  Ward;  Chief 
Enforcement  Officer  Richard  Mo;  Assistant  Investigators  Garrett  Chatfield  and  Catherine 
Argumedo;  IT  Officer  Steven  Massey;  and  Education  and  Outreach  Coordinator  Judy  Chang.  In 
addition  to  the  above,  the  Commission  had  the  pnvilege  of  working  with  the  following  interns:  Rose 
Chan,  a  graduate  of  the  USF  School  of  Law;  Johnny  Hosey,  a  graduate  of  San  Francisco  State 
University;  Dakotta  Alex,  a  student  at  the  Graduate  Theological  Union/UC  Berkeley;  and  Perry 
Wong,  an  undergraduate  at  New  York  University. 


The  Commission  will  continue  to  fulfill  its  mandated  duties  in  tiie  fortiicoming  years,  with  a 
particular  focus  on  achieving  the  following  priorit)'  objectives: 

•  The  Commission  is  dedicated  to  increasing  pubHc  confidence  in  its  mission  and  to  delivering 
fairness  both  in  its  actions  and  the  perception  of  its  actions. 

•  The  Commission  will  actively  demonstrate  its  commitment  to  the  education  of  the  pubUc, 
the  regulated  communit)',  the  City's  leadership  body  and  the  employees  of  the  City  and 
Count)'  through  continued  educational  forums,  seminars,  on-line  tutorials  and  other 
outreach  mechanisms  in  order  to  strengtiien  both  the  understanding  of  and  adlierence  to  the 
laws  under  the  Commission's  jurisdiction. 

•  The  Commission  will  continue  the  ongoing  process  of  reviewing,  updating  and  renewing  the 
Campaign  Finance  Reform  Ordinance  in  order  to  keep  pace  widi  changes  in  policy, 
technology,  civic  needs  and  campaign  modernization. 

•  The  Commission  will  expand  its  communications  and  improve  its  relations  witii  the  general 
public  and  work  to  ensure  diat  there  is  general  understanding  in  the  community  about  the 
Commission's  jvork,  mission  and  decision-making  processes. 

•  The  Commission  will  work  continually  to  expand  the  scope  of  its  enforcement  and 
investigation  activity,  to  analyze  the  needs  and  accomplisliments  in  this  area  and  to  make 
productive  use  of  staff  and  other  resources. 

•  The  Commission  will  place  new  emphasis  on  resolving  conflicts  of  interest  and  also  the 
appearance  of  conflicts  of  interest  by  City  agencies,  officials,  department  heads  and 
candidates  and  campaigns  through  both  the  education  and  investigations  processes. 


FUTURE  INITIATIVES 
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The  Commission  will  continue  to  conduct  reviews  of  the  Lobbyist  Ordinance  and  draft 
regulations  related  to  the  Campaign  Consultant  program  in  order  to  seek  improved 
disclosure  and  reporting  requirements. 

The  Commission  will  continue  to  work  with  various  City  departments,  boards  and 
commissions  to  inform  members  and  employees  of  the  various  ethics  rules  that  govern 
them.  The  Commission  and  staff  will  take  advantage  of  training,  education  and  other 
oppormnities  that  wiU  help  advance  their  capabilities. 

The  Commission  wiU  endeavor  to  provide  timely  and  comprehensible  advice. 
The  Commission  wiU  work  to  secure  sufficient  budget  resources  to  meet  its  mandates. 
The  Commission  will  continue  to  monitor  the  application  of  laws  within  its  jurisdiction  and 
will  continue  to  propose  amendments  and  regulations  as  appropriate. 


Respectfully  Submitted, 


John  St.  Croix,  Executive  Director 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Benedict  Y.  Hur 
Chairperson 


Beverly  Hayon 
Commissioner 


Dorothy  S.  Liu 
Commissioner 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COMMISSION 
For  the  Meeting  of  September  12,  2011 

1.  Televised  Meetings. 

It  would  cost  approximately  $24,000  per  year  to  televise  Commission  meetings.  There 
are  no  funds  currently  in  the  budget  for  this  expenditure,  but  I  will  be  reviewing  various 
budget  accounts  to  see  if  savings  can  be  realized  to  meet  this  new  cost.  Another  hurdle 
is  appropriate  meeting  space.  Room  408  in  City  Hall,  where  the  Commission  currently 
meets,  is  not  wired  for  broadcast.  The  hearing  rooms  which  are  wired  are  not  available 
during  our  normal  meeting  time.  I  will  research  alternatives  but  this  may  mean  moving 
the  monthly  meeting  to  a  new  day  of  the  week  and  a  new  time  slot. 

2.  November  8,  2011  Election. 

The  last  day  for  candidates  to  submit  an  application  for  public  funds  was  August  30, 
201 1.  As  of  September  2,  201 1,  nine  eligible  candidates  have  received  public  funds 
totaling  $3,571,182. 


3.       Investigation  and  enforcement  program. 

As  of  September  1,  201 1,  there  are  22  pending  complaints  alleging  violations  within  the 
Ethics  Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

7 

Conflict  of  Interest 

2 

Governmental  Ethics 

0 

Lobbyist  Ordinance 

2 

Campaign  Consultant  Ordinance 

2 

Sunshine  Ordinance 

9 

TOTAL 

22 

4.        Campaign  Hnance  disclosure  program. 

a.  Filing  deadline.  The  most  recent  filing  deadline  occurred  on  August  1,  201 1  for  the 
First  Semi-Aimual  statement,  which  covers  the  reporting  period  ending  June  30,  201 1 . 
As  of  August  30,  five  committees  remain  delinquent  in  filing  the  First  Semi-.Ajinual 
statement;  they  were  sent  Second  Non-Specific  Written  notices  and  placed  on  the 
Commission's  Non-Responsive  Filers  List.  Staff  continues  to  receive  and  process 
campaign  statements  and  will  notify  non-filers  about  their  past  due  statements. 


25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  94102-6053.  Phone  (415)  252-3100*  Fax  (415)  252-3 1 12 
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The  next  filing  deadline  falls  on  September  29.  201 1  for  the  First  Pre-Election  statement,  which 
co\  ers  the  reporting  period  ending  September  24,  201 1.  In  the  interim,  staff  continues  to  receive 
and  process  campaign  statements  tor  other  filing  deadlines.  Staff  also  continues  to  answer 
questions  from  and  conduct  outreach  to  candidates  and  other  committee  representatives  about 
campaign  finance  filing  obligations. 

b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  the  FY  1 1-12,  as  of  August  31, 
the  Commission  collected  a  total  of  $5,880  in  campaign  finance  late  fees  and  forfeitures. 
Outstanding  late  fees  and  forfeitures  total  $171,692,  of  which  waiver  requests  are  pending  for 
$133,479;  and  $25,028  is  pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


# 

Committee/ 
Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 
in  bold) 

1 

Johnnie  Carter  for 
Community 
College  Board 

1226264 

Johnnie  Carter 

6/16/06 

$9,520 

S6,595 

$6,595 

2 

Committee  to 
Elect  M.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

3 

Bill  Barnes  for 
District  5 

1265969 

Mix 
Rosenthal 

1/3/08 

$3,120 

$113 

$113 

4 

Care  Not  Cash 

1244505 

Ronald  Jin 

2/29/08 

$5,331 

$656 

S356 

5 

Omar  KhaHf  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

$1,775 

6 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Myma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

7 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

8 

San  Francisco 
Women's 
Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

9 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$2,000 

$2,000 

$4,000' 

10 

Coalition  to  Elect 
Hon.  Chris 
Jackson  to 
Community 
College  Board 

1302351 

Hon.  Chris 
Jackson 

6/17/11 

2,658.90 

New  Referral 

2.658.90 

'  Under  a  signed  settlement  agreement,  this  filer  had  ayjccd  tn  make  \\\o  pa\nicnis  as  l'olKn\s:  1)  S2.l)0()  duo  b\ 
1/3/2010  and  2)  $2,000  due  by  3/16/11.  Because  this  tiler  did  not  make  the.se  pa\  nieiits,  the  Commi.ssion  refencd 
the  filer  to  BDR. 
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# 

Committee/ 

ID# 

Treasurer  or 

Date 

Original 

Last 

Current 

Filer 

Responsible 

referral 

amount 

month's 

balance 

Officer 

effective 

referred 

balance 

(Changes  are 

in  bold) 

TOTAL 

$25,028 

5.       Revenues  report. 

For  FY  1 1-12,  the  Commission  is  budgeted  to  generate  $100,000  in  revenues.  As  of  September 
1,  2011,  the  Commission  received  and  deposited  $13,451,  as  summarized  below.  The  figure 
represents  collection  of  approximately  13  percent  of  expected  revenues  for  FY  11-12. 


Revenues  received  and  deposited  as  of  September  1,  201 1 


Source 

Budgeted  Amount  FY 
11-12 

Receipts 

Lobbyist  Fees 

$27,000 

$3,500 

Other  Ethics  General 

$1,000 

$26 

Campaign  Finance  Fines 

$50,000 

$3,900 

Campaign  Consultant  Fees 

$18,000 

$5,350 

Lobbyist  Fines 

$1,000 

$100 

Statements  of  Economic  Interests  Fines 

$1,000 

$325 

Other  Ethics  Fines 

$1,000 

$0 

Campaign  Consultant  Fines 

$1,000 

$250 

Total 

$100,000 

$13,451 

6.  Status  of  legislative  proposals  endorsed  by  Ethics  Commission. 

Draft  amendments  to  the  Campaign  Consultant  Ordinance,  which  were  approved  by  the  Ethics 
Commission  in  December  2010  and  January  201 1,  have  been  placed  by  the  Board  of  Superv  isors 
on  the  ballot  as  Proposition  F  in  the  November  8,  201 1  election.  The  proposed  amendments 

•  adopt  an  electronic  filing  system  for  reporting  by  campaign  consultants; 
require  consultants  to  disclose  information  on  a  monthly  basis; 

•  change  the  economic  threshold  for  qualification  as  a  campaign  consuhant; 

•  modify  the  registration  fees; 

•  elimmate  the  client  fees;  and 

enable  the  Board  of  Supervisors  to  amend  the  Ordinance  under  certain 
circumstances. 

Amendments  to  section  1.144  of  the  Campaign  Finance  Reform  Ordinance,  which  were 
approved  by  the  Commission  at  its  July  201 1  meeting  to  address  the  U.S.  Supreme  Court's 
decision  in  Arizona  Free  Enterprise  Club 's  Freedom  Club  PAC,  et  al.  v.  Bennett,  have  been 
introduced  by  Supervisors  Farrell  and  Elsbemd  and  are  pending  before  the  Rules  Committee. 

7.  Lobbyist  program. 

As  of  September  1,  201 1,  79  individual  lobbyists  were  registered  with  the  Commission.  In  FY 
11-12,  total  revenues  collected  to  date  amount  to  $3,600,  which  consist  of  $3,500  in  lobbyist 
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registration  tecs  and  $100  in  late  fines.  The  August  201 1  reporting  period  deadline  is  September 
15.  2011. 


8.  Campaitjn  Consultant  program. 

As  of  Sepicnibcr  1 .  201  K  45  campaign  consultants  are  active  and  registered  with  the 
Commission.  S5.350  in  registration  fees  and  $250  in  late  fmes  have  been  collected  so  far  during 
the  201  1-2012  fiscal  year.  The  next  campaign  consultant  quarterly  report  deadline  is  Thursday, 
September  15,  201 1 .  Staff  has  mailed  and  e-mailed  reminder  notices  to  all  active  campaign 
consultimts.  Staff  w  ill  send  an  additional  e-mail  reminder  one  week  prior  to  the  deadline. 

9.  Statement  of  Economic  Interests  program. 

On  August  19,  staff  sent  19  non-filer  enforcement  referrals  to  the  Fair  Political  Practices 
Commission's  (FPPC)  Enforcement  Division.  Of  the  19  referrals  sent,  15  were  for 
commissioners  and  four  for  designated  employees. 


FPPC^s  Recommendations  for  Notification  and  Referral  for  A 


First  Non-Filer 
Notice 

Second  Non-Filer 
Notice 

Enforcement 
Referral 

Fines  Notices 

FPPC's 

Recommendations 

Within  120  days 
after  annual 
deadline  (August  1 
or  earlier) 

Within  60  days 
after  first  non-filer 
notice  is  sent 

{October  1  or 
earlier) 

Within  45  days 
after  second 
non-flier  notice 
is  sent 

{Nor  em  her  15 
or  earlier) 

Within  4  years  of  the 
violation 

Ethics 

Commission's 
Notification 
Schedule  for  2011 

•  Sent  on  June  14, 
2011 

•  Letters  with 
revised  addresses 
sent  on  June  23, 
2011 

•  Letters  to  DPW 
designated 
employees  sent  on 
July  8,  2011 

'  Within  60  days 
after  first  non-filer 
notice  is  sent 

•  Sent  on  July  8, 
2011 

•  Letters  to  DPW 
designated 
employees  sent  on 
July  28,  2011 

Within  45  days 
after  second 
non-filer  notice 
is  sent 
•  Sent  on 
August  19, 
2011 

After  the  Ethics 
Commission 
completes  the 
enforcement  referral 
process,  the 
Commission  staff  will 
begin  the  fines 
notification  process 
fi-om  November 
through  January. 

encies  with  More  than  50  Filers 


10.      Outreach  and  Education. 

On  August  17,  staff  met  with  25  representatives  from  the  China  State-owned  Assets  Supervision 
and  Administration  Commission,  sponsored  by  the  U.S. -China  Exchange  Council.  They  were  in 
the  Bay  Area  to  obtain  an  overview  of  the  Commission's  mission  and  function  and  to  discuss 
conflict  of  interest  issues,  ethics  standards  for  employees,  and  efforts  against  corruption. 

On  August  18,  staff  conducted  a  Candidates"  Training,  which  covered  filing  requirements  for 
potential  ciindidalcs  for  the  City  clcctixc  olfices  of  Ma>or.  District  Attorney,  and  Sheriff  This 
training  focused  on  c;impiiign  finance  requirements  that  api">l>  to  candidates  for  all  Cit}'  elective 
offices  and  prov  ided  an  ovcr\  ic\N  ol  thc  Nhnoral  public  financing  [Mx^giam. 
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On  August  29,  staff  met  with  20  officials  from  the  National  Committee  of  the  Chinese  People's 
Political  Consultative  Conference  (CPPCC),  who  were  interested  in  discussing  the  work  of  the 
Ethics  Commission,  codes  of  conduct,  the  encouragement  and  promotion  of  integrity  among 
government  employees,  and  the  fair  and  effective  enforcement  of  the  City's  ethics  laws.  The 
group  was  sponsored  by  the  Triway  International  Group,  which  has  sponsored  several  groups  for 
presentations  by  Ethics  staff. 

The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments. 

The  following  are  web  video  trainings  available  on  the  Commission  website: 

Department  of  Building  Inspection  SIA  Training 

Candidates'  Training 

Controller's  Office  SIA  Training 

Department  on  the  Environment  SIA  Training 

Governmental  Ethics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner's  Office  SIA  Training 

Non-Candidate  Recipient  Committee  Training 

Public  Utilities  Commission  SIA  Training 

SIA  Template  Language  Training 

Respectfully  submitted. 


John  St.  Croix 
Executive  Director 


S:\ED  Report\201 1\9.12.201  l.doc 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
September  12,  2011 
Room  408,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 

1.   Call  to  order  and  roll  call. 

Chairperson  Hur  called  the  meeting  to  order  at  5:32  PM. 


GOVERNMENT 
DOCUMENTS  DEPT 

OCT  1  4  20!l 

SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Beverly  Hayon, 
Commissioner;  Dorothy  S.  Liu,  Commissioner;  Charles  Ward,  Commissioner.  Commissioner 
Studley  was  excused. 


STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Catherine  Argumedo,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney. 

OTHERS  PRESENT:  Dr.  Judy  Melinek;  Hal  Smith;  Allen  Grossman;  Amy  Brown,  acting  City 
Adrninistrator;  Dr.  Amy  Hart,  Chief  Medical  Examiner;  Dr.  Venus  Azar;  Ayanna  Jenkins-Toney; 
David  Pilpel;  Thomas  Long;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Staff  memorandum  regarding  Section  III.B.3  of  the  GSA  SIA,  dated  September  6,  20 11 . 

-  Letter  from  Acting  City  Administrator  Brown  to  Dr.  Melinek,  dated  Februarv-  1 ,  201 1 . 

-  Staff  memorandum  regarding  request  for  waivers  from  post-employment  restrictions,  dated 
September  1,  2011. 

-  E-mail  from  Office  of  the  City  Attorney  regarding  Tom  Long  Waiver  Request,  dated  August 
30,2011. 

-  Request  from  Thomas  Long  for  Waivers  of  Campaign  and  Governmental  Conduct  Code 
sections  3.234(a)(1)  and  (a)(2)  related  to  employment  with  The  Utility  Reform  Network 
(TURN),  dated  August  29,  201 1. 

-  Staff  memorandum  regarding  proposed  amendments  to  Commission  Regulations  VI.  A  and 
XIV.C,  dated  September  6,  201 1. 

-  Draft  San  Francisco  Ethics  Commission  Annual  Report  (July  1,  2010  -  June  30,  201 1). 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  August  8. 
2011. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  September  12,  201 1 . 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

Dr.  Melinek  stated  that  she  had  requested  advance  written  determinations  C'AWD'')  regarding 
outside  activity  and  been  denied  six  times.  She  stated  that  another  physician  at  the  Medical 
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Examiner's  Office  had  resigned  because  of  the  restrictions  on  working  on  cases  outside  of  the 
City.  She  stated  that  the  Chief  Medical  Examiner,  Dr.  Hart,  could  not  define  what  the  adverse 
consequences  were  or  would  be  to  the  City  and/or  Office  of  the  Chief  Medical  Examiner 
("OCME")  if  Dr.  Melinek  were  to  be  permitted  to  testify  in  an  outside  case.  She  stated  that  the 
other  four  assistant  medical  examiners  as  well  as  the  other  investigators  all  agree  with  her  and 
iia\  c  i.ssucs  with  the  AW'D  process.  She  stated  that  the  City  administrators  do  not  seem  to  want 
to  change. 

Hal  Smith  thanked  the  Commissioners  for  reviewing  the  Civil  Grand  Jury"s  report.  He  also 
stated  that  the  minutes  had  referenced  the  amended  response  had  been  approved,  but  could  not 
find  it  on  the  Ethics  Commission's  website.  He  asked  that  the  amended  response  be  posted  on 
the  website. 

Allen  Grossman  noted  that  tonight's  agenda  did  not  include  the  proposed  Sunshine  regulations  as 
an  item.  He  stated  that  the  proposed  regulations  should  have  the  highest  priority,  as  there  are 
nine  Sunshine  cases  pending. 

III.  Consideration  of  provision  in  the  Statement  of  Incompatible  Activities  (SIA) 
governing  officers  and  employees  of  the  Office  of  Chief  Medical  Examiner. 

Deputy  Director  Ng  stated  that  staff  prepared  a  memorandum  outlining  the  issue.  She  stated  that 
the  Commission  had  considered  a  draft  advice  letter  during  its  April  201 1  meeting,  but  that  Dr. 
Melinek  had  withdrawn  her  request  for  advice  during  the  meeting.  She  stated  that  staff  had 
conducted  research  and  met  with  the  General  Services  Administration  ("GSA")  and  that  acting 
Cit\  Administrator  Amy  Brown  was  available  to  answer  questions. 

Commissioner  Hur  asked  whether  the  Commission  had  the  jurisdiction  to  amend  the  SIA  on  its 
own.  Ms.  Ng  stated  that  the  Commission  could,  but  that  it  has  usually  deferred  to  departments, 
as  the  department  heads  are  the  most  knowledgeable  about  what  is  most  compatible  with 
employee's  duties. 

Amy  Brown,  the  acting  City  Administrator,  stated  that  there  were  several  reasons  why  the  SIA 
was  adopted  in  2008.  She  stated  that  all  expert  testimony  is  discoverable  and  testimony  in  a 
jurisdiction  outside  of  San  Francisco  may  have  an  impact  on  San  Francisco. 

[Editor's  Note:  Due  to  maintenance  vvork  in  City  Hall,  the  microphones  in  all  meeting  roonis  did 
not  work  for  approximately  four  minutes.] 

Ms.  Brown  stated  that  Dr.  Melinek's  testimony,  or  that  of  any  other  assistant  medical  examiner 
testifying  in  an  outside  case,  could  be  used  to  impeach  her  as  a  witness.  She  stated  that  the  City 
had  important  interests  in  trying  to  protect  the  OCME.  She  stated  that  one  court  called  into 
question  some  of  her  testimony.  Commissioner  Hur  questioned  how  that  testimony  would  be 
used  in  another  unrelated  matter.  Ms.  Brown  stated  that  the  testimony  could  be  used  to  call  in 
question  her  professional  opinion  as  an  export  and  as  an  employee  of  the  OCME.  She  also  stated 
that  providing  testimony  could  be  time  ccMisuniiiiLi  and  that  the  work  at  the  OCME  should  be  first 
priority.  She  slated  that  Dr.  Melinek  has  submitted  a  large  number  of  requests.  Ms.  Brown 
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stated  that  Dr.  Hart  had  received  over  30  requests  for  A  WD  and  only  about  ten  percent  had  been 
rejected.  She  stated  that  frequently,  in  jurisdictions  which  border  San  Francisco,  the  OCMl' 
works  with  other  offices  and  the  outside  work  of  the  doctors  could  place  strain  on  those 
relationships.  She  stated  that  outside  testimony  could  be  a  source  of  concern  for  the  OCME. 

Ms.  Brown  stated  that  Dr.  Hart  worked  with  the  Ethics  Commission  and  the  City  Attorney's 
Office  to  create  a  6-part  matrix  in  determining  whether  there  would  be  a  conflict.  She  stated  that 
the  matrix  had  been  shared  with  all  of  the  assistant  medical  examiners.  She  stated  that  Los 
Angeles  does  not  permit  its  medical  examiners  to  perform  work,  as  expert  witnesses,  for  any 
California  cases.  She  stated  that  San  Francisco's  approach  was  similar  to  that  of  San  Diego 
County.  She  stated  that  the  City  Attorney's  Office  does  not  allow  for  any  outside  legal 
representation  and  she  stated  that  the  situation  was  analogous  as  employees  in  both  offices  are 
highly  trained  and  professional,  held  to  high  standards,  and  highly  paid.  She  stated  that  Dr. 
Melinek,  as  an  assistant  medical  examiner  ("AME"),  earns  $261,534  annually. 

Commissioner  Hayon  stated  that  Ms.  Brown  had  referenced  the  potential  for  problems, 
specifically  with  San  Mateo  County.  She  asked  whether  Ms.  Brown  could  provide  any  examples 
of  previous  issues.  Ms.  Brown  did  not  have  any  specific  examples,  but  that  there  were  some 
concerns  expressed  by  San  Mateo  County  officials  to  City  officials  regarding  this  issue.  She 
stated  that  it  would  open  the  office  to  credibility  attacks  in  the  future.  She  stated  that  the 
department  should  have  a  standard  approach  in  order  to  be  clear  on  expectations. 

Commissioner  Liu  asked  what  measure  was  used  to  determine  that  potential  testunony  would 
interfere  with  a  working  relationship  between  jurisdictions.  Ms.  Brown  stated  that  the  best 
example-  was  San  Mateo,  as  San  Francisco  is  the  largest  landowner  in  San  Mateo  Count\-.  She 
stated  that  after  the  PG&E  pipeline  explosion  in  San  Bruno,  San  Francisco  provided  assistance  as 
the  county  lacked  some  medical  facilities  and  some  of  the  injured  were  treated  in  San  Francisco. 
She  stated  that  two  AWDs  which  were  recently  approved  did  not  have  the  potential  to  interfere  - 
one  in  San  Diego  and  the  other  a  federal  case.  She  stated  that  other  OCMEs  have  been  hit  with 
subpoenas  and  asked  about  practices  of  the  office  because  an  AME  testified  in  a  particular  case. 

Commissioner  Hur  asked  whether  San  Mateo  officials  asked  Ms.  Brown  not  to  take  the  case 
referenced  by  Dr.  Melinek.  Ms.  Brown  did  not  recall  that  that  was  specifically  stated  to  her. 
Commissioner  Liu  asked  whether  Dr.  Hart  would  know  the  answer  and  Ms.  Brov^n  stated  that 
she  believed  that  the  request  was  received  by  the  former  City  Administrator. 

Commissioner  Hur  asked  Ms.  Brown  whether  there  would  be  any  situation  in  which  she  thought 
it  would  be  permissible  for  one  of  the  AMEs  to  testify  as  an  expert  witness  against  San  Mateo 
County.  Ms.  Brown  stated  that  she  could  not  think  of  one.  She  stated  that  the  City  had  the 
closest  relationship  with  San  Mateo  County,  but  also  had  close  working  relationships  in  Marin 
and  Alameda  counties. 

Commissioner  Hur  stated  that  he  would  like  to  know  whether  anyone  from  San  Mateo  contacted 
someone  in  San  Francisco  suggesting  that  Dr.  Melinek  not  take  this  case.  Dr.  Amy  Hart,  Chief 
Medical  Examiner,  stated  that  she  did  not  know  the  cases  with  the  specificity-  as  Ms.  Brown  did. 
She  did  not  recall  anything  specific  about  the  Wolcoff  case.  She  stated  that  she  did  not  have  any 
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specific  knowledge  ofwlm  contacted  the  City  Administrator  or  the  City  Attorney's  Office  or  any 
other  C  it\  :iL;enc\  rcLiardinL;  case^  in  San  Nhiteo.  She  stated  that  she  did  not  have  any  knowledge 
about  an\one  asking  thai  Dr.  Mehnek  specifically  not  be  allowed  to  testify  in  a  case. 
Commissioner  1  lur  asked  whether  there  was  an  unwritten  agreement  between  the  counties  that 
AM!  s  w  in  not  be  allowed  to  testify  against  each  other.  Dr.  Hart  stated  that  there  was  no 
suchwriiten  agreement.  He  also  asked  whether  a  restriction  would  be  placed  on  a  case  involving 
a  \  cndor  of  San  Mateo.  Dr.  Hart  explained  that  the  City's  relationship  with  nearby  coimties  has 
expanded  in  recent  time  such  that  counties  in  the  greater  Bay  Area  are  looked  upon  as  an  area  of 
mutual  aid;  thus,  there  is  much  more  interaction  now  than  before. 

Public  Comment: 

Dr.  Venus  Azar.  an  Assistant  Medical  Examiner,  stated  that  she  had  worked  at  the  OCME  for  1 1 
years.  She  stated  that  when  she  was  hired,  she  earned  approximately  $135,000-138,000.  She 
stated  that  she  and  Dr.  Stephens  worked  alone  for  over  a  year.  She  stated  that  Dr.  Smith  left  the 
OCMI-  and  took  an  $80,000  pay  cut.  She  stated  that  last  week,  the  father  of  someone  in  the 
Mar-in  (\nint\  C\^roner"s  Office  was  dying  and  asked  one  of  the  AMEs  for  help.  Dr.  Hart 
relused.  She  stated  that  Marin  Count}-  doctors  are  allowed  to  testify  in  the  City  against  the 
OCME.  She  stated  that  no  other  doctors  in  the  City  are  barred  from  doing  per  diem  or  outside 
work. 

Ayanna  Jenkins-Toney  stated  that  she  was  the  attorney  in  the  San  Mateo  case  that  had  been 
referenced  earlier  regarding  Dr.  Melinek.  She  stated  that  she  had  contacted  over  50  doctors  and 
that  it  took  her  over  a  year  to  fmd  a  doctor  that  would  even  examine  the  heart  at  issue  in  her  case. 
She  stated  that  her  client  was  not  even  certain  that  the  heart  she  had  been  given  was  the  heart  of 
her  son.  She  stated  that  the  case  created  a  landmark  precedent  in  that  coroners  are  able  to  keep 
anything  from  your  body  and  they  do  not  have  to  tell  you.  She  stated  that  the  City 
Administrator's  policy  regarding  expert  witness  testimony  would  have  a  chilling  effect  on 
litigants  that  have  actual  grievances  and  would  be  an  unnecessary  burden  on  the  First 
Amendment  of  doctors  to  form  opinions  and  to  testify.  She  stated  that  Dr.  Melinek  was 
concerned  about  her  job  and  felt  that  she  was  being  unnecessarily  reprimanded. 

David  Pilpel  stated  that  he  did  not  know  these  employees,  but  that  he  supported  the  City's 
position  to  retain  the  language  in  the  SIA.  He  urged  the  Commission  to  take  no  action. 

Commissioner  Hayon  asked  Dr.  Melinek  whether  she  should  be  able  to  engage  in  any  and  all 
outside  engagements,  without  having  to  consult  with  OCME.  Dr.  Melinek  stated  that  that  was 
not  her  opinitMi  and  recommended  that  the  SIA  eliminate  the  AWD  process.  She  stated  tliat  the 
.'\\\  I )  process  improperly  considers  the  potential  testimony  that  could  be  offered  by  an  AME. 
She  stated  that  she  believed  it  would  be  appropriate  to  prevent  AMEs  from  testifying  as  expert 
witnesses  in  cases  in\ol\  ing  San  Francisco  or  a  case  where  the  death  occurred  in  San  Francisco. 
She  stated  that  AMI  s"  past  testimony  in  Alameda,  Marin,  or  San  Mateo  cases  has  never  had  an 
ad\ erse  impact. 

( ■ommissioncr  W  ard  asked  how  many  outside  cases  she  had  consulted  in  the  past  year.  Dr. 
Mehnek  slated  approximaiel\  20.  She  stated  that  the  majority  take  about  one  or  two  hours  to 
review .  Commissioner  W  ard  asked  v\hal  responsibility  she  had  in  maintaining  relationships  in 
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the  other  nine  Bay  area  counties,  in  her  role  as  an  AME.  Dr.  Melinek  stated  that  she  did  not  have 
direct  contact. 

Commissioner  Hur  asked  Dr.  Melinek's  opinion  on  an  explicit  limit  to  the  range  of  permissible 
expert  witness  testimony,  such  as  an  exclusion  of  cases  involving  the  nine  counties  in  the  Ba\- 
Area.  He  added  that  eliminatmg  the  AWD  might  lead  to  a  bright-line  rule  that  may  disallow  an\- 
outside  work;  otherwise,  discretion  must  be  provided  to  the  department  head.  Dr.  Melinek  stated 
that  she  welcomed  discretion  if  discretion  were  consistent  and  justified.  She  stated  that  some 
cases  were  allowed  and  that  there  should  be  a  better  definition  of  which  engagements  were 
appropriate.   She  stated  that  if  they  are  doing  work  on  the  weekend,  then  it  shouldn't  affect  the 
City.  She  stated  that  there  was  no  written  guideline  and  that  her  consultation  work  has  been 
restricted. 

Commissioner  Liu  asked  whether  staff  discussed  the  six-point  decision  matrix  with  the  OCME. 
Ms.  Ng  stated  that  staff  had  informal  discussions  with  the  GSA,  City  Attorney's  Office,  the 
acting  City  Administrator,  and  Dr.  Hart.  She  stated  that  they  looked  at  other  jurisdictions, 
especially  wdthin  California.  Commissioner  Hur  stated  that  the  biggest  problem  with  the  matrix 
is  its  vagueness.  He  stated  that  he  understood  that  GSA  needs  discretion  to  make  the  decision  for 
the  best  interest  of  the  County,  but  criteria  need  to  be  clear  so  that  employees  can  have 
confidence  that  it  is  being  handled  in  an  objective  manner.  Commissioner  Liu  asked  whether  the 
Commission  could  ask  the  department  to  refine  the  matrix. 

Commissioner  Ward  stated  that  he  did  not  believe  Dr.  Melinek  wants  to  be  restricted  in  any  \\  ay 
in  the  work  that  she  is  able  to  do.  He  stated  that  it  seems  reasonable  that  people  who  are  leading 
the  department  and  have  to  mauitain  relationships  with  other  counties  create  a  policy  to  avoid 
conflicts.  He  stated  that  an  employer  has  a  right  to  place  reasonable  conditions  on  what  an 
employee  can  do.  He  stated  that  if  the  department  had  been  targetmg  Dr.  Melinek,  then  it  would 
not  have  approved  any  of  the  20  outside  consultations  that  were  approved. 

Commissioner  Hayon  suggested  recommending  that  the  language  be  clarified  and  better  defmed, 
so  that  there  is  consistency.  She  stated  that  the  process  has  to  be  executed  in  a  way  that  is  fair 
and  reasonable  and  appears  so  to  all  the  people  to  whom  it  applies. 

Commissioner  Ward  asked  Dr.  Melmek  to  explain  again  what  she  proposed.  Dr.  Melinek  stated 
that  no  officer  or  employee  should  testify  in  a  case  where  injury  or  incident  occurred  in  San 
Francisco  or  where  the  City  of  San  Francisco  is  a  party  in  a  lawsuit  or  where  an  adjacent  Bay 
Area  county  is  named  as  a  defendant  in  the  lawsuit.  Dr.  Melinek  also  stated  that  her  credibility 
has  never  come  up  in  any  testimony  she  has  offered  ui  a  San  Francisco  case.  She  stated  that 
there  have  not  been  any  repercussions.  She  suggested  that  others  in  her  department  bypass  the 
AWD  process  and  she  is  getting  punished  for  being  forthright  about  her  outside  work. 

Commissioner  Hur  stated  that  eliminating  section  III.B.3  is  not  the  way  to  go,  but  since  three  of 
the  four  or  five  AMEs  believe  the  matrix  is  vague,  then  the  matrix  should  be  be  clarified. 
Commissioner  Liu  agreed  with  keepmg  the  SIA  as  written.  She  stated  that  the  factors  are  fme, 
but  the  application  is  vague.  Commissioner  Hur  agreed  that  there  is  some  problem  in  terms  of 
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perception  on  how  the  matrix  is  being  applied,  and  suggested  that  the  department  develop  clearer 
criteria  regarding  decision-making. 

IW  Consideration  of  request  for  waivers  from  the  post-employment  bans  under 

Campaign  and  Governmental  Conduct  Code  sections  3.234(a)(1)  and  3.234(a)(2). 

Thomas  Long  stated  that  he  had  worked  as  a  Deputy  City  Attorney  in  the  Energy  and 
Telecommunications  team.  He  stated  that  he  began  working  as  legal  director  for  TURN  (The 
Utility  Reform  Network)  on  September  6.  201 1.  He  stated  that  TURN'S  mission  is  to  advocate 
for  small  business  consumers,  primarily  in  front  of  California  PUC.  He  agreed  with  staffs 
proposed  limitation  and  would  accept  that  his  communications  would  be  limited  to  those  solely 
made  on  behalf  of  TURN. 

Commissioner  Liu  asked  whether  he  w^as  seeking  a  waiver  for  the  proceedings  which  were 
specifically  listed  on  page  2  of  his  request  or  a  broader  waiver.  She  expressed  concerns 
regarding  Rules  of  Professional  Conduct,  but  then  noted  that  the  Office  of  the  City  Attorney 
supported  his  request  for  a  waiver.  Mr.  Long  stated  that  the  waiver  request  from  the 
Commission  is  the  first  gate.  He  stated  that  the  second  is  to  request  a  waiver  for  each  of  the 
matters  listed  for  the  purposes  of  the  Rules  of  Professional  Conduct.  Commissioner  Liu  asked 
what  the  City's  role  and  what  TURN'S  role  had  been  in  the  first  matter  listed,  the  explosion  of 
the  San  Bruno  pipeline.  Mr.  Long  stated  that  he  was  only  somewhat  involved  in  the  City's 
paiticipation.  His  involvement,  e^g.,  writing  a  paragraph  or  reviewing  a  pleading,  related  to 
enforcement  actions  that  may  be  involved  with  the  maintenance  of  the  pipelines.  He  stated  that 
ratepayers,  consumers,  and  the  City  have  a  significant  interest.  He  stated  that  TURN'S  role  had 
more  of  a  focus  on  rate  issues  and  safety. 

Commissioner  Hayon  recommended  that  the  Commission  approve  staffs  recommendation.  The 
other  commissioners  agreed. 

Public  Comment: 

David  Pilpel  spoke  in  support  of  granting  the  waiver.  He  stated  that  he  agreed  with  staffs 
analysis  and  noted  that  he  had  prior  involvement  with  Mr.  Long. 

MOTION  11-09-12-01  (Ward/Hay on):  Moved,  seconded,  and  accepted  (4-0)  that  the 
Commission  grant  Thomas  Long  a  waiver  from  subsection  3.234(a)(1)  and  a  limited  waiver 
of  subsection  3.234(a)(2). 

V.  Consideration  of  possible  amendment  to  Ethics  Commission  Enforcement 

Regulations  VI.A  and  XIV. C,  w  hich  would  permit  the  Commission  to  calendar 
proposed  dismissals  or  settlements  of  enforcement  matters  based  on  the  request 
of  one,  rather  than  two.  Commissioners. 

Commi.ssioncr  1  lur  suggested  the  deletion  of  the  word  "one"  in  both  VI.A  and  XIV. C  of  the 
proposed  amendments. 

Public  Comment: 
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Hal  Smith  thanked  Ms.  Ng  and  the  Commission  for  following  through  with  one  of  the  Civil 
Grand  Jiuy's  recommendations. 

David  Pilpel  stated  that  if  the  stipulated  agreements  are  not  calendared,  the  pubHc  may  not  leam 
they  occurred.  He  asked  whether  the  existence  of  the  agreement  could  be  included  in  the 
Executive  Director's  report. 

Allen  Grossman  stated  that  14  Sunshine  complaints  were  dismissed  under  this  procedure.  He 
stated  that  former  Commissioner  Hansen  told  him  that  she  had  requested  that  the  matters  be 
heard  in  front  of  the  full  Commission.  He  stated  that  the  reports  from  staff  in  those  cases  were 
biased  and  too  brief.  He  also  stated  that,  in  the  files  he  requested,  he  never  found  any  of  the 
requests  from  former  Commissioner  Hansen  to  hear  the  matter. 

MOTION  11-09-12-02  (Ward/Liu):  Moved,  seconded,  and  accepted  (4-0)  that  the 
Commission  adopt  the  amendments  to  the  Regulations,  as  amended. 

VI.  Annual  Report. 

Executive  Dkector  St.  Croix  stated  that  there  has  been  additional  staff  turnover  and  that  staff  has 
been  very  busy  with  the  Mayoral  race.  Commissioner  Ward  stated  that  the  Civil  Grand  Jur\' 
report  should  be  mentioned  in  the  annual  report,  even  though  it  was  unflattering  and,  in  his 
opuiion,  inaccurate.  He  also  suggested  adding  the  Commission's  response,  even  though  it  was 
not  written  within  the  year.  Mr.  St.  Croix  suggested  adding  the  report  and  response  as  an 
appendix  to  the  report.  All  Commissioners  present  agreed  with  that  suggestion. 

Commissioner  Hayon  noted  that  the  report  stated  the  Commission's  website  experienced  a  ten 
percent  increase  in  activity.  She  asked  whether  the  report  could  include  the  actual  number,  if  it 
is  a  significant  number,  as  well  as  last  year's  number.  She  also  asked  how  the  Commission  uses 
Facebook,  iTunes,  and  Twitter. 

Commissioner  Hur  asked  about  the  last  sentence  at  the  bottom  of  page  5,  where  it  says  "[o]nly 
three  commissioners  have  not  filed  their  annual  SEIs  this  year."  He  asked  whether  '"individuals" 
could  replace  the  word  "commissioners."  Commissioner  Ward  asked  if  that  statement  would  be 
accurate.  Mr.  St.  Croix  stated  that  he  would  check  whether  three  commissioners  have  not  filed. 

Commissioner  Hur  also  suggested  changing  the  word  "eternal"  on  the  last  line  of  page  8  to 
"ongoing."  Mr.  St.  Croix  agreed  to  make  that  change.  Ms.  Ng  noted  a  typographical  error  on 
the  bottom  of  page  9  -  that  Commissioner  Hayon' s  term  runs  until  February  2012,  not  1012. 

Public  Comment: 

A  member  of  the  public  noted  that  there  are  more  than  three  late  SEI  filers.  He  stated  that  it  may 
be  three  now,  but  it  was  closer  to  ten  in  August  201 1 .  He  also  stated  that,  in  October  2010,  the 
Commission  recommended  changing  campaign  finance  laws,  including  those  affecting 
contributions  from  contractors  at  state  agencies  such  as  redevelopment  agencies. 
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Da\  id  Pilpcl  slated  that  the  "commissioners"  on  page  5  could  have  referred  to  members  of  the 
Board  of  !  \aniiners.  He  suggested  adding  more  than  the  number  of  cases  resolved  in  the  section 
for  invcsliLiaiions  and  enforcement,  on  page  6.  He  also  suggested  adding  information  about 
results  or  sculcnicnis.  1  \c  staled  that  the  second  paragraph  in  the  "Advice  and  Opinions"  section 
on  page  7  rctcrs  to  inlormal  ad\  ice  letters.  He  suggested  noting  that  these  letters  and  responses 
are  available  on  the  wcbsiic.  I  ie  also  suggested  referencing  the  Civil  Grand  Jury  report  and 
making  the  report  and  response  available  online.  He  did  not  agree  with  the  idea  of  attaching 
them  to  the  annual  report. 

Conmiissiimer  1  lur  suggested  creating  a  link  to  the  Civil  Grand  Jury  report  on  the  website  and  to 
inchide  the  proposed  CFRO  amendments  related  to  section  1.126.  Mr.  St.  Croix  stated  that  the 
proposed  amendments  were  sent  to  the  Board  of  Supervisors,  but  no  members  of  the  Board  of 
Super\  isors  were  willing  to  sponsor  them.  Commissioner  Hur  recommended  adding  that 
additional  information  regarding  to  the  status  of  the  proposed  amendments  to  the  report. 

Commissioner  Ward  stated  that  he  did  not  object  to  adding  that  additional  information.  He 
stated  that  he  did  not  object  to  including  anything  the  Commission  does  into  the  report.  He 
stated  that  it  seems  like  the  reason  it  is  being  asked  to  be  included  is  because  of  a  certain  segment 
of  people  who  follow  our  activities.  He  stated  that  he  would  not  run  away  from  the  things  that 
the  Commission  does. 

MOTION  11-09-12-03  (HayonAVard):  Moved,  seconded,  and  accepted  (4-0)  that  the 
Commission  adopt  the  draft  annual  report,  subject  to  the  changes  indicated. 

VII.     Minutes  of  the  Commission's  regular  meeting  of  August  8,  2011. 

Ms.  Argumedo  noted  a  misspelled  name  on  page  5  and  that  the  order  of  the  written  statements 
should  be  reversed. 

Commissioner  Hur  suggested  a  change  to  Motion  1 1-08-08-02  on  page  6,  regarding  Progress  for 
All.  He  stated  that  the  motion  should  read  "that  Mayor  Ed  Lee  was  not  a  candidate  by  virtue  of 
being  sitting  Mayor  at  the  time  Progress  for  All  was  formed." 

Public  Comment: 

David  Pilpel  noted  a  misspelling  of  Ms.  Bradford-BelTs  name  on  page  5.  He  also  noted  that 
motions  should  be  renumbered  starting  on  page  7. 

Allen  (irossman  requested  that  the  draft  minutes  be  posted  on  the  Commission's  website.  He 
wanted  to  know  the  criteria  used  to  evaluate  Executive  Director  St.  Croix's  performance.  He 
staled  thai  it  would  have  been  valuable  to  have  evaluation  of  the  Executive  Director's 
pertornianee  in  public.  He  stated  that  he  has  experience  with  the  Executive  Director's  and  staff's 
work  product  and  that  there  is  nothing  in  a  pertbrmance  evaluation  that  is  subject  to  privacy 
rules. 

Hal  Smith  noted  that  his  name  was  misspelled  on  the  bottom  of  page  2  and  that  Brian  Rliment's 
name  was  misspelled  on  the  top  of  page  3. 


8 


[DRAFT] 


MOTION  11-09-12-04  (Ward/Hay on):  Moved,  seconded,  and  accepted  (4-0)  that  the 
Commission  approve  the  minutes  of  the  regular  meeting  of  August  8,  201 1,  as  amended. 

VIII.  Executive  Director's  Report. 

Mr.  St.  Croix  stated  that  he  had  researched  televising  the  Commission's  meetings  and  he  had 
included  that  additional  information  in  his  report.  He  stated  the  main  issue  is  that  the  current 
meeting  room  (Room  408)  is  not  wired  for  television  and  the  other  two  meeting  rooms  are  not 
available  during  the  Commission's  regular  meeting  time.  He  stated  that  Room  408  will  be 
renovated  for  television  in  the  foreseeable  future,  but  the  date  is  uncertain.  He  stated  that  he 
would  research  when  the  other  meeting  rooms  are  available  to  see  whether  the  Commission 
could  change  its  meeting  day  and/or  time. 

Mr.  St.  Croix  stated  that  the  Commission  had  received  the  comments  from  the  Sunshine 
Ordinance  Task  Force  in  August  201 1.  He  stated  that  enforcement  staff  began  its  review  of 
those  comments,  but  he  was  unsure  whether  a  draft  proposal  would  be  ready  for  the  October 
meeting.  Commissioner  Ward  asked  when  the  Commission  had  sent  the  proposed  regulations  to 
the  Task  Force  and  Mr.  St.  Croix  stated  that  they  were  sent  in  August  2010.  He  also  stated  that 
proposed  CFRO  changes  would  be  discussed  during  the  October  meeting. 

Public  Comment: 

David  Pilpel  stated  that  he  does  not  support  televised  meetings  as  it  is  unnecessary  and  a  waste 
of  funds  that  would  be  taken  away  from  other  staff  activities.  He  suggested  televising  some 
meetings,  but  not  on  a  regular  basis.  He  asked  the  Commission  not  to  pursue  televising  its 
meetings  and  disagreed  with  changing  the  meeting  day  and/or  time. 

Hal  Smith  disagreed  with  Mr.  Pilpel.  He  stated  that  the  Commission's  work  is  verv'  important 
and  televising  the  meetings  would  aid  in  informing  the  public.  He  also  asked  how  man\-  people 
listen  to  the  audio  recordings  of  the  meeting.  He  asked  for  the  Commission  not  to  wait  for  Room 
408  to  be  renovated. 

Mr.  St.  Croix  stated  that  the  proposed  CFRO  amendments  are  available  on  the  website. 

IX.  Items  for  future  meetings. 

Public  Comment: 
None. 

X.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

None. 

XI.  Adjournment. 
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Motion  11-09-12-05  OVard/IIayon):  Moved,  seconded,  and  passed  (4-0)  that  the 
( Oniniission  adjourn. 

Piil-ilk-  (  oninK'irt: 
None. 

Meeting  adjoumed  at  7:52  PM. 
Respect  full)  submitted, 


Catlierine  Argiimedo 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
September  12,  2011 
Room  408,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


I.   Call  to  order  and  roll  call. 


Chairperson  Hur  called  the  meeting  to  order  at  5:32  PM. 


GOVERNMENT 
DOCUMENTS  DEPT 

NOV  -1  Z011 

SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson:  Beverly  Hayon, 
Commissioner;  Dorothy  S.  Liu,  Commissioner;  Charles  Ward,  Commissioner.  Commissioner 
Studley  was  excused. 


STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executi\  e  Director: 
Catherine  Argumedo,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Andrew  Shen,  Deputy  City  Attorney. 

OTHERS  PRESENT:  Dr.  Judy  Melinek;  Hal  Smith;  Allen  Grossman;  Amy  Brown,  acting  City 
Administrator;  Dr.  Amy  Hart,  Chief  Medical  Examiner;  Dr.  Venus  Azar;  Ayanna  Jenkins-Toney; 
David  Pilpel;  Thomas  Long;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Staff  memorandum  regarding  Section  III.B.3  of  the  GSA  SIA,  dated  September  6.  2011 . 

-  Letter  from  Acting  City  Administrator  Brown  to  Dr.  Melinek,  dated  Februar\  1 .  201 1 . 

-  Staff  memorandum  regarding  request  for  waivers  from  post-employment  restrictions,  dated 
September  1,  2011. 

-  E-mail  from  Office  of  the  City  Attorney  regarding  Tom  Long  Waiver  Request,  dated  .August 
30,2011. 

-  Request  from  Thomas  Long  for  Waivers  of  Campaign  and  Governmental  Conduct  Code 
sections  3.234(a)(1)  and  (a)(2)  related  to  employment  with  The  Utility  Reform  Network 
(TURN),  dated  August  29,  201 1 . 

-  Staff  memorandum  regarding  proposed  amendments  to  Commission  Regulations  \'l.A  and 
XIV.C,  dated  September  6,2011. 

-  Draft  San  Francisco  Ethics  Commission  Annual  Report  (July  1,  2010  -  June  30.  201  1 ). 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  August  8. 
2011. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  September  12.  201 1 . 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

Dr.  Melinek  stated  that  she  had  requested  advance  written  determinations  ("A WD")  regarding 
outside  activity  and  been  denied  six  times.  She  stated  that  another  physician  at  the  Medical 
Examiner's  Office  had  resigned  because  of  the  restrictions  on  working  on  cases  outside  of  the 
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City.  She  stated  that  the  Chief  Medical  Examiner.  Dr.  Hart,  could  not  define  what  the  adverse 
consequences  were  or  would  be  to  the  City  and/or  Office  of  the  Chief  Medical  }:xaminer 
("OCME")  if  Dr.  Melinek  were  to  be  permitted  to  testify  in  an  outside  case.  She  stated  that  the 
other  four  assistant  medical  examiners  as  well  as  the  other  investigators  all  agree  with  her  and 
have  issues  with  the  AWD  process.  She  stated  that  the  City  administrators  do  not  seem  to  want 
to  change. 

Hal  Smith  thanked  the  Commissioners  for  reviewing  the  Civil  Grand  Jur>  "s  report.  He  also 
stated  that  the  minutes  had  referenced  the  amended  response  had  been  approved,  but  could  not 
find  it  on  the  Ethics  Commission's  website.  He  asked  that  the  amended  response  be  posted  on 
the  website. 

Allen  Grossman  noted  that  tonight's  agenda  did  not  include  the  proposed  Sunshine  regulations  as 
an  item.  He  stated  that  the  proposed  regulations  should  have  the  highest  priority,  as  there  are 
nine  Sunshine  cases  pending. 

III.  Consideration  of  provision  in  the  Statement  of  Incompatible  Activities  (SI  A) 
governing  officers  and  employees  of  the  Office  of  Chief  Medical  Examiner. 

Deputy  Director  Ng  stated  that  staff  prepared  a  memorandum  outlining  the  issue.  She  stated  that 
the  Commission  had  considered  a  draft  advice  letter  during  its  April  201 1  meeting,  but  that  Dr. 
Melinek  had  withdrawn  her  request  for  advice  during  the  meeting.  She  stated  that  staff  had 
conducted  research  and  met  with  the  General  Services  Administration  ("GSA")  and  that  acting 
City  Administrator  Amy  Brown  was  available  to  answer  questions. 

Commissioner  Hur  asked  whether  the  Commission  had  the  jurisdiction  to  amend  the  SIA  on  its 
own.  Ms.  Ng  stated  that  the  Commission  could,  but  that  it  has  usually  deferred  to  departments, 
as  the  department  heads  are  the  most  knowledgeable  about  what  is  most  compatible  with 
employee's  duties. 

Amy  Brown,  the  acting  City  Administrator,  stated  that  there  were  several  reasons  why  the  SIA 
was  adopted  in  2008.  She  stated  that  all  expert  testimony  is  discoverable  and  testimony  in  a 
jurisdiction  outside  of  San  Francisco  may  have  an  impact  on  San  Francisco. 

[Editor's  Note:  Due  to  maintenance  work  in  Cit>'  Hall,  the  microphones  in  all  meeting  rooms  did 
not  work  for  approximately  four  minutes.] 

Ms.  Brown  stated  that  Dr.  Melinek' s  testimony,  or  that  of  any  other  assistant  medical  examiner 
testifying  in  an  outside  case,  could  be  used  to  impeach  her  as  a  witness.  She  stated  that  the  City 
had  important  interests  in  trvdng  to  protect  the  OCME.  She  stated  that  one  court  called  into 
question  some  of  her  testimony.  Conmiissioner  Hur  questioned  how  that  testimony  would  be 
used  in  another  unrelated  matter.  Ms.  Brovm  stated  that  the  testimony  could  be  used  to  call  in 
question  her  professional  opinion  as  an  expert  and  as  an  employee  of  the  OCME.  She  also  stated 
that  providing  testimony  could  be  time  consuming  and  that  the  work  at  the  OCME  should  be  first 
priority.  She  stated  that  Dr.  Melinek  has  submitted  a  large  number  of  requests.  Ms.  Brown 
stated  that  Dr.  Hart  had  received  over  30  requests  for  AWD  and  only  about  ten  percent  had  been 
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rejected.  She  stated  that  frequently,  in  jurisdictions  which  border  San  Francisco,  the  OCME 
works  with  other  offices  and  the  outside  work  of  the  doctors  could  place  strain  on  those 
relationships.  She  stated  that  outside  testimony  could  be  a  source  of  concern  for  the  OCME. 

Ms.  Brown  stated  that  Dr.  Hart  worked  with  the  Ethics  Commission  and  the  City  Attorney's 
Office  to  create  a  6-part  matrix  in  determining  whether  there  would  be  a  conflict.  She  stated  that 
the  matrix  had  been  shared  with  all  of  the  assistant  medical  examiners.  She  stated  that  Los 
Angeles  does  not  permit  its  medical  examiners  to  perform  work,  as  expert  witnesses,  for  an\ 
California  cases.  She  stated  that  San  Francisco's  approach  was  similar  to  that  of  San  Diego 
County.  She  stated  that  the  City  Attorney's  Office  does  not  allow  for  any  outside  legal 
representation  and  she  stated  that  the  situation  was  analogous  as  employees  in  both  offices  arc 
highly  trained  and  professional,  held  to  high  standards,  and  highly  paid.  She  stated  that  Dr. 
Melinek,  as  an  assistant  medical  examiner  ("AME"),  earns  $261,534  annualh'. 

Commissioner  Hayon  stated  that  Ms.  Brown  had  referenced  the  potential  for  problems, 
specifically  with  San  Mateo  County.  She  asked  whether  Ms.  Brown  could  provide  any  examples 
of  previous  issues.  Ms.  Brown  did  not  have  any  specific  examples,  but  that  there  were  some 
concerns  expressed  by  San  Mateo  County  officials  to  City  officials  regarding  this  issue.  She 
stated  that  it  would  open  the  office  to  credibility  attacks  in  the  future.  She  stated  that  the 
department  should  have  a  standard  approach  in  order  to  be  clear  on  expectations. 

Commissioner  Liu  asked  what  measure  was  used  to  determine  that  potential  testimon\  would 
interfere  with  a  working  relationship  between  jurisdictions.  Ms.  Brown  stated  that  the  best 
example  was  San  Mateo,  as  San  Francisco  is  the  largest  landowner  in  San  Mateo  County.  She 
stated  that  after  the  PG&E  pipeline  explosion  in  San  Bruno,  San  Francisco  provided  assistance  as 
the  county  lacked  some  medical  facilities  and  some  of  the  injured  were  treated  in  San  Francisco. 
She  stated  that  two  AWDs  which  were  recently  approved  did  not  have  the  potential  to  interfere  - 
one  in  San  Diego  and  the  other  a  federal  case.  She  stated  that  other  OCMEs  ha\  e  been  hit  with 
subpoenas  and  asked  about  practices  of  the  office  because  an  AME  testified  in  a  particular  case. 

Commissioner  Hur  asked  whether  San  Mateo  officials  asked  Ms.  BrowTi  not  to  take  the  case 
referenced  by  Dr.  Melinek.  Ms.  Brown  did  not  recall  that  that  was  specifically  stated  to  her. 
Commissioner  Liu  asked  whether  Dr.  Hart  would  know  the  answer  and  Ms.  Brown  stated  that 
she  believed  that  the  request  was  received  by  the  former  City  Administrator. 

Commissioner  Hur  asked  Ms.  Brown  whether  there  would  be  any  situation  in  which  she  thought 
it  would  be  permissible  for  one  of  the  AMEs  to  testify  as  an  expert  w  itness  against  San  Mateo 
County.  Ms.  Brown  stated  that  she  could  not  think  of  one.  She  stated  that  the  City  had  the 
closest  relationship  with  San  Mateo  County,  but  also  had  close  working  relationships  in  Marin 
and  Alameda  counties. 

Commissioner  Hur  stated  that  he  would  like  to  know  whether  anyone  from  San  Mateo  contacted 
someone  in  San  Francisco  suggesfing  that  Dr.  Melinek  not  take  this  case.  Dr.  Amy  Hart,  Chief 
Medical  Examiner,  stated  that  she  did  not  know  the  cases  with  the  specificity  as  Ms.  Brown  did. 
She  did  not  recall  anything  specific  about  the  Wolcoff  case.  She  stated  that  she  did  not  ha\  e  any 
specific  knowledge  of  who  contacted  the  City  Administrator  or  the  City  Attorney's  Office  or  any 
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Other  City  agency  regarding  cases  in  San  Mateo.  She  stated  that  she  did  not  have  any  Icnowledge 
about  anyone  asking  that  Dr.  MeHnek  specifically  not  be  allowed  to  testily  in  a  case. 
Commissioner  Hur  asked  whether  there  was  an  unwritten  agreement  between  the  counties  that 
AMEs  will  not  be  allowed  to  testify  against  each  other.  Dr.  Hart  stated  that  there  was  no 
suchwritten  agreement.  He  also  asked  whether  a  restriction  would  be  placed  on  a  case  invoh  ing 
a  vendor  of  San  Mateo.  Dr.  Hart  explained  that  the  City's  relationship  with  nearby  counties  has 
expanded  in  recent  time  such  that  counties  in  the  greater  Bay  Area  are  looked  upon  as  an  area  of 
mutual  aid;  thus,  there  is  much  more  interaction  now  than  before. 

Public  Comment: 

Dr.  Venus  Azar,  an  Assistant  Medical  Examiner,  stated  that  she  had  worked  at  the  OCME  for  1 1 
years.  She  stated  that  when  she  was  hired,  she  earned  approximately  $135,000-138.000.  She 
stated  that  she  and  Dr.  Stephens  worked  alone  for  over  a  year.  She  stated  that  Dr.  Smith  left  the 
OCME  and  took  an  $80,000  pay  cut.  She  stated  that  last  week,  the  father  of  someone  in  the 
Marin  County  Coroner's  Office  was  dying  and  asked  one  of  the  AMEs  for  help.  Dr.  Hart 
refused.  She  stated  that  Marin  County  doctors  are  allowed  to  testify  in  the  City  against  the 
OCME.  She  stated  that  no  other  doctors  in  the  City  are  barred  from  doing  per  diem  or  outside 
work. 

Ayaima  Jenkins-Toney  stated  that  she  was  the  attorney  in  the  San  Mateo  case  that  had  been 
referenced  earlier  regarding  Dr.  Melinek.  She  stated  that  she  had  contacted  over  50  doctors  and 
that  it  took  her  over  a  year  to  find  a  doctor  that  would  even  examine  the  heart  at  issue  in  her  case. 
She  stated  that  her  client  was  not  even  certain  that  the  heart  she  had  been  given  was  the  heart  of 
her  son.  She  stated  that  the  case  created  a  landmark  precedent  in  that  coroners  are  able  to  keep 
anything  from  your  body  and  they  do  not  have  to  tell  you.  She  stated  that  the  City 
Administrator's  policy  regarding  expert  witness  testimony  would  have  a  chilling  effect  on 
litigants  that  have  actual  grievances  and  would  be  an  unnecessary  burden  on  the  First 
Amendment  of  doctors  to  form  opinions  and  to  testify.  She  stated  that  Dr.  Melinek  was 
concerned  about  her  job  and  feh  that  she  was  being  unnecessarily  reprimanded. 

David  Pilpel  stated  that  he  did  not  know  these  employees,  but  that  he  supported  the  City's 
position  to  retain  the  language  in  the  SIA.  He  urged  the  Commission  to  take  no  action. 

Commissioner  Hayon  asked  Dr.  Melinek  whether  she  should  be  able  to  engage  in  any  and  all 
outside  engagements,  without  having  to  consult  with  OCME.  Dr.  Melinek  stated  that  that  was 
not  her  opinion  and  recommended  that  the  SIA  eliminate  the  AWD  process.  She  stated  that  the 
AWD  process  improperly  considers  the  potential  testimony  that  could  be  offered  by  an  AME. 
She  stated  that  she  believed  it  would  be  appropriate  to  prevent  AMEs  from  testify  ing  as  expert 
witnesses  in  cases  involving  San  Francisco  or  a  case  where  the  death  occurred  in  San  Francisco. 
She  stated  that  AMEs'  past  testimony  in  Alameda,  Marin,  or  San  Mateo  cases  has  never  had  an 
adverse  impact. 

Commissioner  Ward  asked  how  many  outside  cases  she  had  consulted  in  the  past  year.  Dr. 
Melinek  stated  approximately  20.  She  stated  that  the  majority  take  about  one  or  two  hours  to 
review.  Commissioner  Ward  asked  what  responsibility  she  had  in  maintaining  relationships  in 
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the  other  nine  Bay  area  counties,  in  her  role  as  an  AME.  Dr.  Melinek  stated  that  she  did  not  have 
direct  contact. 

Commissioner  Hur  asked  Dr.  Melinek's  opinion  on  an  explicit  limit  to  the  range  ot  permissihlc 
expert  witness  testimony,  such  as  an  exclusion  of  cases  involving  the  nine  counties  in  the  Bay 
Area.  He  added  that  eliminating  the  AWD  might  lead  to  a  bright-line  rule  that  may  disallow  any 
outside  work;  otherwise,  discretion  must  be  provided  to  the  department  head.  Dr.  Melinek  stated 
that  she  welcomed  discretion  if  discretion  were  consistent  and  justified.  She  stated  that  some 
cases  were  allowed  and  that  there  should  be  a  better  definition  of  which  engagements  w  ere 
appropriate.   She  stated  that  if  they  are  doing  work  on  the  weekend,  then  it  shouldn't  atTcct  the 
City.  She  stated  that  there  was  no  written  guideline  and  that  her  consultation  work  has  been 
restricted. 

Commissioner  Liu  asked  whether  staff  discussed  the  six-point  decision  matrix  with  the  OCME. 
Ms.  Ng  stated  that  staff  had  informal  discussions  with  the  GSA.  City  Attorney's  Office,  the 
acting  City  Administrator,  and  Dr.  Hart.  She  stated  that  they  looked  at  other  jurisdictions, 
especially  within  California.  Commissioner  Hur  stated  that  the  biggest  problem  with  the  matrix 
is  its  vagueness.  He  stated  that  he  understood  that  GSA  needs  discretion  to  make  the  decision  for 
the  best  interest  of  the  County,  but  criteria  need  to  be  clear  so  that  employees  can  have 
confidence  that  it  is  being  handled  in  an  objective  manner.  Commissioner  Liu  asked  w  hether  the 
Commission  could  ask  the  department  to  refine  the  matrix. 

Commissioner  Ward  stated  that  he  did  not  believe  Dr.  Melinek  wants  to  be  restricted  in  any  way 
in  the  work  that  she  is  able  to  do.  He  stated  that  it  seems  reasonable  that  people  who  are  leading 
the  department  and  have  to  maintain  relationships  with  other  counties  create  a  polic\  to  a\  oid 
conflicts.  He  stated  that  an  employer  has  a  right  to  place  reasonable  conditions  on  w  hat  an 
employee  can  do.  He  stated  that  if  the  department  had  been  targeting  Dr.  Melinek.  then  it  \\  ould 
not  have  approved  any  of  the  20  outside  consultations  that  were  approved. 

Commissioner  Hayon  suggested  recommending  that  the  language  be  clarified  and  better  defined, 
so  that  there  is  consistency.  She  stated  that  the  process  has  to  be  executed  in  a  way  that  is  fair 
and  reasonable  and  appears  so  to  all  the  people  to  whom  it  applies. 

Commissioner  Ward  asked  Dr.  Melinek  to  explain  again  what  she  proposed.  Dr.  Melinek  stated 
that  no  officer  or  employee  should  testify  in  a  case  where  injury  or  incident  occurred  in  San 
Francisco  or  where  the  City  of  San  Francisco  is  a  party  in  a  lawsuit  or  where  an  adjacent  Ba\ 
Area  county  is  named  as  a  defendant  in  the  lawsuit.  Dr.  Melinek  also  stated  that  her  credibilit\ 
has  never  come  up  in  any  testimony  she  has  offered  in  a  San  Francisco  case.  She  stated  that 
there  have  not  been  any  repercussions.  She  suggested  that  others  in  her  department  b\  pass  the 
AWD  process  and  she  is  getting  punished  for  being  forthright  about  her  outside  work. 

Commissioner  Hur  stated  that  eliminafing  section  III.B.3  is  not  the  way  to  go.  but  since  three  of 
the  four  or  five  AMEs  believe  the  matrix  is  vague,  then  the  matrix  should  be  be  clarified. 
Commissioner  Liu  agreed  with  keeping  the  SIA  as  written.  She  stated  that  the  factors  are  fine, 
but  the  applicafion  is  vague.  Commissioner  Hur  agreed  that  there  is  some  problem  in  terms  of 
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perception  on  how  the  matrix  is  being  applied,  and  suggested  that  the  department  de\  elop  clearer 
criteria  regarding  decision-making. 

IV.  Consideration  of  request  for  waivers  from  the  post-employment  bans  under 

Campaign  and  Governmental  Conduct  Code  sections  3.234(a)(1)  and  3.234(a)(2). 

Thomas  Long  stated  that  he  had  worked  as  a  Deputy  City  Attorney  in  the  Energy  and 
Telecommunications  team.  He  stated  that  he  began  working  as  legal  director  for  TURN  (The 
Utility  Reform  Network)  on  September  6,  201 1 .  He  stated  that  TURN's  mission  is  to  advocate 
for  small  business  consumers,  primarily  in  front  of  California  PUC.  He  agreed  with  staffs 
proposed  limitation  and  would  accept  that  his  communications  would  be  limited  to  those  solcl> 
made  on  behalf  of  TURN. 

Commissioner  Liu  asked  whether  he  was  seeking  a  waiver  for  the  proceedings  which  were 
specifically  listed  on  page  2  of  his  request  or  a  broader  waiver.  She  expressed  concerns 
regarding  Rules  of  Professional  Conduct,  but  then  noted  that  the  Office  of  the  City  Attorney 
supported  his  request  for  a  waiver.  Mr.  Long  stated  that  the  waiver  request  from  the 
Commission  is  the  first  gate.  He  stated  that  the  second  is  to  request  a  waiver  for  each  of  the 
matters  listed  for  the  purposes  of  the  Rules  of  Professional  Conduct.  Commissioner  Liu  asked 
what  the  City's  role  and  what  TURN'S  role  had  been  in  the  first  matter  listed,  the  explosion  of 
the  San  Bruno  pipeline.  Mr.  Long  stated  that  he  was  only  somewhat  involved  in  the  Cit\  "s 
participation.  His  involvement,  e.g.,  writing  a  paragraph  or  reviewing  a  pleading,  related  to 
enforcement  actions  that  may  be  involved  with  the  maintenance  of  the  pipelines.  He  stated  that 
ratepayers,  consumers,  and  the  City  have  a  significant  interest.  He  stated  that  TURN'S  role  had 
more  of  a  focus  on  rate  issues  and  safety. 

Commissioner  Hayon  recommended  that  the  Commission  approve  staff  s  recommendation.  The 
other  commissioners  agreed. 

Public  Comment: 

David  Pilpel  spoke  in  support  of  granting  the  waiver.  He  stated  that  he  agreed  with  staffs 
analysis  and  noted  that  he  had  prior  involvement  with  Mr.  Long. 

MOTION  11-09-12-01  (Ward/Hayon):  Moved,  seconded,  and  accepted  (4-0)  that  the 
Commission  grant  Thomas  Long  a  waiver  from  subsection  3.234(a)(1)  and  a  limited  waiver 
of  subsection  3.234(a)(2). 

V.  Consideration  of  possible  amendment  to  Ethics  Commission  Enforcement 

Regulations  VI.A  and  XIV.C,  which  would  permit  the  Commission  to  calendar 
proposed  dismissals  or  settlements  of  enforcement  matters  based  on  the  request 
of  one,  rather  than  two.  Commissioners. 

Commissioner  Hur  suggested  the  deletion  of  the  word  "one"  in  both  VI.A  and  XIV.C  of  the 
proposed  amendments. 

Public  Comment: 
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(Approved  October  19,  201  1) 


Hal  Smith  thanked  Ms.  Ng  and  the  Commission  for  following  through  with  one  of  the  Ci\  il 
Grand  Jury's  recommendations. 

David  Pilpel  stated  that  if  the  stipulated  agreements  are  not  calendared,  the  pubHc  nia\  noi  learn 
they  occurred.  He  asked  whether  the  existence  of  the  agreement  could  be  inckidcd  in  the 
Executive  Director's  report. 

Allen  Grossman  stated  that  14  Sunshine  complaints  were  dismissed  under  this  procedure.  He 
stated  that  former  Commissioner  Hansen  told  him  that  she  had  requested  that  the  matters  be 
heard  in  front  of  the  full  Commission.  He  stated  that  the  reports  from  staff  in  those  cases  were 
biased  and  too  brief.  He  also  stated  that,  in  the  files  he  requested,  he  never  found  an\  of  the 
requests  from  former  Commissioner  Hansen  to  hear  the  matter. 

MOTION  11-09-12-02  (Ward/Liu):  Moved,  seconded,  and  accepted  (4-0)  that  the 
Commission  adopt  the  amendments  to  the  Regulations,  as  amended. 

VI.  Annual  Report. 

Executive  Director  St.  Croix  stated  that  there  has  been  additional  staff  turnover  and  that  staff  has 
been  very  busy  with  the  Mayoral  race.  Commissioner  Ward  stated  that  the  Civil  Grand  Jur>- 
report  should  be  mentioned  in  the  annual  report,  even  though  it  was  unflattering  and.  in  his 
opinion,  inaccurate.  He  also  suggested  adding  the  Commission's  response,  e\  en  though  it  was 
not  written  within  the  year.  Mr.  St.  Croix  suggested  adding  the  report  and  response  as  an 
appendix  to  the  report.  All  Commissioners  present  agreed  with  that  suggestion. 

Conmiissioner  Hay  on  noted  that  the  report  stated  the  Commission's  website  experienced  a  ten 
percent  increase  in  activity.  She  asked  whether  the  report  could  include  the  actual  number,  if  it 
is  a  significant  number,  as  well  as  last  year's  number.  She  also  asked  how  the  Commission  uses 
Facebook,  iTunes,  and  Twitter. 

Commissioner  Hur  asked  about  the  last  sentence  at  the  bottom  of  page  5.  where  it  sa\  s  "[ojnl} 
three  commissioners  have  not  filed  their  annual  SEIs  this  year."  He  asked  whether  ■"indi\  iduals" 
could  replace  the  word  "commissioners.'*  Commissioner  Ward  asked  if  that  statement  would  be 
accurate.  Mr.  St.  Croix  stated  that  he  would  check  whether  three  commissioners  ha\  e  not  filed. 

Commissioner  Hur  also  suggested  changing  the  word  "eternal"  on  the  last  line  of  page  8  to 
"ongoing."  Mr.  St.  Croix  agreed  to  make  that  change.  Ms.  Ng  noted  a  typographical  error  on 
the  bottom  of  page  9  -  that  Commissioner  Hayon's  term  runs  until  February  2012.  not  1012. 

Public  Comment: 

A  member  of  the  public  noted  that  there  are  more  than  three  late  SEI  filers.  He  stated  that  it  may 
be  three  now,  but  it  was  closer  to  ten  in  August  2011.  He  also  stated  that,  in  October  20 1 0.  the 
Commission  recommended  changing  campaign  finance  laws,  including  those  affecting 
contributions  from  contractors  at  state  agencies  such  as  redevelopment  agencies. 
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(Approved  October  1 9,  20 1 1 ) 


David  Pilpel  stated  that  the  "commissioners"  on  page  5  could  have  referred  to  members  of  the 
Board  of  Examiners.  He  suggested  adding  more  than  the  number  of  cases  resolved  in  the  section 
for  investigations  and  enforcement,  on  page  6.  He  also  suggested  adding  information  about 
results  or  settlements.  He  stated  that  the  second  paragraph  in  the  "Advice  and  Opinions"  section 
on  page  7  refers  to  informal  advice  letters.  He  suggested  noting  that  these  letters  and  responses 
are  available  on  the  website.  He  also  suggested  referencing  the  Civil  Grand  Jury  report  and 
making  the  report  and  response  available  online.  He  did  not  agree  with  the  idea  of  attaching 
them  to  the  annual  report. 

Commissioner  Hur  suggested  creating  a  link  to  the  Civil  Grand  Jury  report  on  the  website  and  to 
include  the  proposed  CFRO  amendments  related  to  section  1.126.  Mr.  St.  Croix  stated  that  the 
proposed  amendments  were  sent  to  the  Board  of  Supervisors,  but  no  members  of  the  Board  of 
Supervisors  were  willing  to  sponsor  them.  Commissioner  Hur  recommended  adding  that 
additional  information  regarding  to  the  status  of  the  proposed  amendments  to  the  report. 

Commissioner  Ward  stated  that  he  did  not  object  to  adding  that  additional  information.  He 
stated  that  he  did  not  object  to  including  anything  the  Commission  does  into  the  report.  He 
stated  that  it  seems  like  the  reason  it  is  being  asked  to  be  included  is  because  of  a  certain  segment 
of  people  who  follow  our  activities.  He  stated  that  he  would  not  run  away  from  the  things  that 
the  Commission  does. 

MOTION  11-09-12-03  (HayonAVard):  Moved,  seconded,  and  accepted  (4-0)  that  the 
Commission  adopt  the  draft  annual  report,  subject  to  the  changes  indicated. 

VII.     Minutes  of  the  Commission's  regular  meeting  of  August  8,  2011. 

Ms.  Argumedo  noted  a  misspelled  name  on  page  5  and  that  the  order  of  the  written  statements 
should  be  reversed. 

Commissioner  Hur  suggested  a  change  to  Motion  1 1-08-08-02  on  page  6,  regarding  Progress  for 
All.  He  stated  that  the  motion  should  read  "that  Mayor  Ed  Lee  was  not  a  candidate  b\  \  irtue  of 
being  sitting  Mayor  at  the  time  Progress  for  All  was  formed." 

Public  Comment: 

David  Pilpel  noted  a  misspelling  of  Ms.  Bradford-Bell's  name  on  page  5.  He  also  noted  that 
motions  should  be  renumbered  starting  on  page  7. 

Allen  Grossman  requested  that  the  draft  minutes  be  posted  on  the  Commission's  website.  He 
wanted  to  know  the  criteria  used  to  evaluate  Executive  Director  St.  Croix's  performance.  He 
stated  that  it  would  have  been  valuable  to  have  evaluation  of  the  Executive  Director's 
performance  in  public.  He  stated  that  he  has  experience  with  the  Executive  Director's  and  statTs 
work  product  and  that  there  is  nothing  in  a  performance  evaluation  that  is  subject  to  pri\  acy 
rules. 

Hal  Smith  noted  that  his  name  was  misspelled  on  the  bottom  of  page  2  and  that  Brian  Kliment's 
name  was  misspelled  on  the  top  of  page  3. 

8 
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MOTION  11-09-12-04  (Ward/Hayon):  Moved,  seconded,  and  accepted  (4-0)  that  the 
Commission  approve  the  minutes  of  the  regular  meeting  of  August  8,  201 1,  as  amended. 

VIII.  Executive  Director's  Report. 

Mr.  St.  Croix  stated  that  he  had  researched  televising  the  Commission's  meetings  and  he  had 
included  that  additional  information  in  his  report.  He  stated  the  main  issue  is  that  the  current 
meeting  room  (Room  408)  is  not  wired  for  television  and  the  other  two  meeting  rooms  are  not 
available  during  the  Commission's  regular  meeting  time.  He  stated  that  Room  408  will  be 
renovated  for  television  in  the  foreseeable  future,  but  the  date  is  uncertain.  He  stated  that  he 
would  research  when  the  other  meeting  rooms  are  available  to  see  whether  the  Commission 
could  change  its  meeting  day  and/or  time. 

Mr.  St.  Croix  stated  that  the  Commission  had  received  the  comments  from  the  Sunshine 
Ordinance  Task  Force  in  August  201 1.  He  stated  that  enforcement  staff  began  its  re\  ie\\  of 
those  comments,  but  he  was  unsure  whether  a  draft  proposal  would  be  ready  for  the  October 
meeting.  Commissioner  Ward  asked  when  the  Commission  had  sent  the  proposed  regulations  to 
the  Task  Force  and  Mr.  St.  Croix  stated  that  they  were  sent  in  August  2010.  He  also  stated  that 
proposed  CFRO  changes  would  be  discussed  during  the  October  meeting. 

Public  Comment: 

David  Pilpel  stated  that  he  does  not  support  televised  meetings  as  it  is  unnecessary  and  a  waste 
of  funds  that  would  be  taken  away  from  other  staff  activities.  He  suggested  televising  some 
meetings,  but  not  on  a  regular  basis.  He  asked  the  Commission  not  to  pursue  televising  its 
meetings  and  disagreed  with  changing  the  meeting  day  and/or  time. 

Hal  Smith  disagreed  with  Mr.  Pilpel.  He  stated  that  the  Commission's  work  is  ver\-  important 
and  televising  the  meetings  would  aid  in  informing  the  public.  He  also  asked  how  many  people 
listen  to  the  audio  recordings  of  the  meeting.  He  asked  for  the  Commission  not  to  wait  for  Room 
408  to  be  renovated. 

Mr.  St.  Croix  stated  that  the  proposed  CFRO  amendments  are  available  on  the  website. 

IX.  Items  for  future  meetings. 

Public  Comment: 
None. 

X.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

None. 

XI.  Adjournment. 
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(Approved  October  19,  201  1) 


Motion  11-09-12-05  (Ward/Hay on):  Moved,  seconded,  and  passed  (4-0)  that  the 
Commission  adjourn. 

Public  Comment: 
None. 

Meeting  adjourned  at  7:52  PM. 
Respectfully  submitted, 


Catherine  Argumedo 
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SAN  FRANCISCO  ETHICS  COMMISSION  qoVERMMp 

NOTICE  OF  SPECIAL  MEETING  DOCUMENtTdfpt 
October  19,  2011  5:30  P.M.  ' 
and  AGENDA  OCT  14  2011 

Room  416  City  Hall  SAM  fda 

1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco  PUiygLli^^y 

Note:  This  is  not  the  same  time,  date  or  room  as  the  regular  meeting  of  the 
Ethics  Commission 

I.  Call  to  order  and  roll  call. 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

III.  Discussion  of  the  public  financing  program,  including  consideration  of 
developments  since  the  Commission's  approval  of  amendments  to  the  Campaign 
Finance  Reform  Ordinance  (CFRO)  to  address  the  U.S.  Supreme  Court's  decision 
m  Arizona  Free  Enterprise  Club's  Freedom  Club  PAC,  et  al.  v.  Bennett,  as  well  as 
alternative  proposals  such  as  Supervisor  Jane  Kim's  proposal  to  amend  sections 
CFRO  sections  1.140, 1.143  and  1.144.  Supervisor  Kim  or  her  representative  will 
attend  the  meeting  to  answer  questions  about  her  proposals.  (Discussion  and 
possible  action.) 

IV.  Consideration  of  possible  amendments  to  the  Campaign  Finance  Reform 
Ordinance,  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
1.100  et  seq.,  that  would,  among  other  things,  consolidate  the  disclosure  and 
disclaimer  requirements  that  apply  to  third  parties  that  make  communications 
about  candidates  for  City  elective  office;  consolidate  the  disclosure  and  disclaimer 
requirements  that  apply  to  communications  paid  for  by  candidates  for  Cit\  elective 
office;  eliminate  the  overall  contribution  limit  to  candidates;  provide  for  the 
indexing  of  the  $500  per  person  contribution  limit  to  candidates;  allow  a  candidate 
to  designate  up  to  ten  percent  of  his  or  her  candidate  committee's  campaign 
expenditures  as  compliance  costs  that  would  not  count  towards  the  voluntar\ 
expenditure  ceihng  or  individual  expenditure  ceiling;  and  replace  the  24-hour 
schedule  for  reporting  spending  regarding  candidates  with  an  alternate  schedule  for 
reporting  such  spending.  A  staff  memo  on  these  and  other  possible  amendments 
will  be  available  at  the  Commission  office  and  on  its  website.  (Discussion  and 
possible  action.) 


SF  Ethics  Commission  Aocnda  -  October  19.  2011 


V.  Consideration  of  possible  amendments  to  the  Ethics  Commission's  By-Laws  to 

change  the  day  of  the  Commission's  regular  meeting  from  the  second  Monday  of  the 
month  to  the  fourth  Monday  of  the  month,  in  order  to  accommodate  the  televising  of 
the  meetings.  Pursuant  to  Article  XII  of  the  By-Laws,  the  proposed  changes  have 
been  circulated  to  the  Commission  members  and  posted  on  the  Commission's 
website.  (Discussion  and  possible  action.) 

VL  Minutes  of  the  Commission's  regular  meeting  of  September  12,  201 L  (Discussion 

and  possible  action.) 

VII.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  website,  covers  the  budget,  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 
(Discussion.) 


Vlll.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

IX.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

X.  Adjournment. 


Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  vien'  of  the  public  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  Count)'  exist  to  conduct  the  people 's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  operations  are  open  to  the  people 's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Chris  Rustom  by  mail  to  Administrator,  Sunshine  Ordinance 
Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by  fax  at  415 
554  7854;  or  by  email  at  sotfTwsfcov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can  request  a  copy 
from  Mr.  Rustom  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
hltp://yvyvM>.sfeov.ors/sunshine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  of/Ice  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 

This  location  is  wheelchair  accessible.   In  order  to  assist  ihc  ( ity  v  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  rclaicil  iliMihiliiii's,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  he  sensitive  to  various  chemical-based  products.  Please  help  the  Cit}'  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  /SF  Campaign  &  Governmental  Conduct.  Code  §  2.1 00/  to  register  and  report  lobbying  activity.  For 
mare  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  I  an  ,\'ess  Avenue,  Suite  220,  San 
Francisco.  (A  94102;  telephone  (415)  252-3100;  fax  (415)  252-.U12  and  web  site  www.sfethics.ors 
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LEGISLATIVE  DIGEST 


[Campaign  and  Governmental  Conduct  Code  -  Increasing  the  Individual  Expenditure  Ceiling, 
capping  the  amount  of  public  matching  funds  in  mayoral  races,  and  increasing  the  maximum 
amount  of  public  funding  in  supervisorial  races.] 

Ordinance  amending  sections  1.140, 1.143, 1.144  of  the  Campaign  and  Governmental 
Conduct  Code,  to  increase  the  amount  of  the  Individual  Expenditure  Ceiling,  cap  the 
amount  of  public  matching  funds  in  mayoral  races,  and  increase  the  maximum  amount 
of  public  funding  in  supervisorial  races. 

Existing  Law 

Section  1 .140(b)  and  (c)  provides  that  two  of  the  conditions  for  a  supervisorial  candidate  to 
receive  public  matching  funds  are  that  his  or  her  candidate  committee  has  received  S5,000  in 
qualifying  contributions  and  be  opposed  by  another  candidate  who  has  received  or  spent 
$5,000.  An  additional  condition  in  Section  1 .140(b)  is  that  the  participating  candidate  agrees 
to  an  Individual  Expenditure  Ceiling  of  $143,000.  Section  1.143  provides  for  the  adjustment 
of  the  Individual  Expenditure  Ceiling.  Section  1.144  sets  forth  the  amounts  of  public  matching 
funds  paid  to  mayoral  and  supervisorial  candidates.  Subsections  1.144(c)(1)  and  (d)(1)  set  a 
base  public  matching  amount  of  $900,000  for  each  eligible  mayoral  candidate  and  $89,000  for 
each  eligible  supervisorial  candidate.  Subsections  1.144(c)(2)(D)  and  (d)(2)(D)  allow  for 
additional  public  matching  funding  if  the  Ethics  Commission  raises  the  individual  Expenditure 
Ceiling. 

Amendment  to  Current  Law 

The  proposed  amendment  to  Section  1 .140  would  increase  the  qualifying  amounts  from 
$5,000  to  $7,500.  The  proposed  amendment  would  also  increase  the  Individual  Expenditure 
Ceiling  for  supervisorial  candidates  to  $245,000.  The  proposed  amendment  to  section  1 .144 
caps  the  amount  of  public  funding  for  mayoral  candidates  at  $900,000  per  candidate  and  caps 
the  public  funding  for  supervisorial  candidates  at  an  increased  amount  of  $1 50,000  per 
candidate.  The  amendment  eliminates  any  additional  public  matching  funds  if  the  Individual 
Expenditure  Ceiling  is  raised.  Subsections  of  the  section  1.144  related  to  additional  public 
funding  beyond  the  $900,000  and  $150,000  are  deleted. 

Background  Information 

The  proposal  amends  the  Campaign  &  Governmental  Conduct  Code  (the  "Campaign  Finance 
Reform  Ordinance"  or  "CFRO").  The  Campaign  Finance  Reform  Ordinance,  which  was 
originally  approved  by  the  voters,  expressly  authorizes  amendment  by  the  Board  of 
Supervisors  only  if: 

1)  the  amendment  furthers  the  purposes  of  the  CFRO; 


2)  the  amendment  is  submitted  to  the  Ethics  Commission  and  recommended  by  its 
members  by  a  four-fifths  vote; 

3)  the  legislation  is  made  available  for  public  review  for  30  days;  and 

4)  the  Board  of  Supervisors  adopts  the  legislation  by  a  two-thirds  vote. 

See  S.F.  Campaign  and  Governmental  Conduct  Code  Sec.  1.103. 


FILE  NO. 


ORDINANCE  NO. 


1  [Campaign  and  Governmental  Conduct  Code  -  Increasing  the  individual  expenditure  ceiling 
capping  the  amount  of  public  matching  funds  in  mayoral  races,  and  increasing  the  maximum 

2  amount  of  public  funding  in  supervisorial  races.] 

3 

4  Ordinance  amending  sections  1.140, 1.143,  1.144  of  the  Campaign  and  Governmental 

5  Conduct  Code,  to  increase  the  amount  of  the  individual  expenditure  ceiling,  cap  the 

6  amount  of  public  matching  funds  in  mayoral  races,  and  increase  the  maximum  amount 

7  of  public  funding  in  supervisorial  races. 

8  Note:  Additions  are  single-underline  italics  Times  Ne\v  Roman', 

deletions  are  strikcthrough  italics  Times  Nov  Roman. 

9  Board  amendment  additions  are  double  underlined. 
Board  amendment  deletions  are  strikethrough  normal. 

10 

11  Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

1 2  Section  1 .  The  San  Francisco  Campaign  &  Governmental  Conduct  Code  is  hereby 

13  amended  by  amending  Sections  1 .140,  1 .143,  and  1 .144  to  read  as  follows: 
14 

15  SEC.  1.140.  ELIGIBILITY  TO  RECEIVE  PUBLIC  FINANCING. 

16  (a)     REQUIREMENTS  FOR  ALL  CANDIDATES.  To  be  eligible  to  receive  public 

17  financing  of  campaign  expenses  under  this  Chapter,  a  candidate  must: 

18  (1)     Have  filed  a  statement  indicating  that  he  or  she  intends  to  participate  in 

19  the  public  financing  program  under  Section  1 .142  of  this  Chapter. 

20  (2)    Agree  to  the  following  conditions: 

21  (A)     The  candidate  bears  the  burden  of  providing  that  each  contribution 

22  the  candidate  relies  upon  to  establish  eligibility  is  a  qualifying  contribution; 

23  (B)     The  candidate  bears  the  burden  of  proving  that  expenditures  made 

24  with  public  funds  provided  under  this  Chapter  comply  with  Section  1 .1 48  of  this 

25  Chapter; 
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1  (C)     The  candidate  will  not  make  any  payments  to  a  contractor  or 

2  vendor  in  return  for  the  contractor  or  vendor  making  a  campaign  contribution  to 

3  the  candidate  or  make  more  than  a  total  of  50  payments,  other  than  the  return  of 

4  a  contribution,  to  contractors  or  vendor  that  have  made  contributions  to  the 

5  candidate; 

6  (D)     Notwithstanding  Sections  1 .114  and  1 .1 16,  the  candidate  shall  not 

7  loan  or  donate,  in  total,  more  than  $5,000  of  his  or  her  own  money  to  the 

8  campaign; 

9  (E)     The  candidate  shall  not  accept  any  loans  to  his  or  her  campaign 

1 0  with  the  exception  of  a  candidate's  loan  to  his  or  her  own  campaign  as  permitted 

1 1  by  this  Section;  and 

12  (F)     The  candidate  shall  agree  to  participate  in  at  least  three  debates  ■ 

13  with  the  candidate's  opponents. 

14  (3)      Have  paid  any  outstanding  late  fines  or  penalties,  owed  to  the  City  by  the 

15  candidate  or  any  of  the  candidate's  previous  campaign  committees,  which  were 

16  imposed  for  violations  of  this  Code  or  the  campaign  finance  provisions  of  the  California 

17  Political  Reform  Act  (Government  Code  Sections  84100-85704),  provided  that  the 

18  Ethics  Commission  had  notified  the  candidate  of  such  fines  or  penalties  by  the  time  of 

19  certification. 

20  (4)     Have  filed  any  outstanding  forms,  owed  to  the  City  by  the  candidate  or  any 

21  of  the  candidate's  previous  campaign  committees,  which  were  required  to  be  filed 

22  pursuant  to  this  Code  or  the  campaign  finance  provisions  of  the  Political  Reform  Act 

23  (Government  Code  Sections  841 00-85704),  provided  that  the  Ethics  Commission  had 

24  notified  the  candidate  of  such  outstanding  forms  by  the  time  of  certification. 
25 
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1  (5)     Have  no  finding  by  a  court  or  by  the  Ethics  Commission  after  a  hearing  on 

2  the  merits,  within  the  prior  five  years,  that  the  candidate  knowingly,  willfully,  or 

3  intentionally  violated  any  Section  of  this  Code  or  the  campaign  finance  provisions  of 

4  this  California  Political  Reform  Act  (Government  Code  Sections  841 00-85704),  For 

5  purposes  of  this  Section,  a  plea  of  nolo  contendere  constitutes  a  finding  by  a  court  of  a 

6  willful  violation. 

7  (b)     ADDITIONAL  REQUIREMENTS  FOR  CANDIDATES  FOR  THE  BOARD  OF 

8  SUPERVISORS.  To  be  eligible  to  receive  public  financing  of  campaign  expenses  under  this 

9  Chapter,  a  candidate  for  the  Board  of  Supervisors  must: 

10  (1)     Be  seeking  election  to  the  Board  of  Supervisors  and  be  eligible  to  hold  the 

1 1  office  sought; 

12  (2)     Have  a  candidate  committee  that  has  received  at  least  $5,000  $7.500  in 

13  qualifying  contributions  from  at  least  75  contributors  before  the  70th  day  before  the 

14  election; 

15  (3)     Be  opposed  by  another  candidate  who  has  either  established  eligibility  to 

16  receive  public  financing,  or  whose  candidate  committee  has  received  contributions  or 

1 7  made  expenditures  which  in  the  aggregate  equal  or  exceed  $5,000  $7,500:  and 

18  (4)     Agree  that  his  or  her  candidate  committee  will  not  make  qualified 

19  campaign  expenditures  that  total  more  than  the  candidate's  Individual  Expenditure 

20  Ceiling  of  $U3,000  $245000,  or  as  adiusted  under  Section  1 .143  of  this  Chapter. 

21  (c)     ADDITIONAL  REQUIREMENTS  FOR  CANDIDATES  FOR  MAYOR.  To  be 

22  eligible  to  receive  public  financing  of  campaign  expenses  under  this  Chapter,  a  candidate  for 

23  Mayor  must: 


24 
25 
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1  (1)     Be  seeking  election  to  the  ofTice  of  Mayor  and  be  eligible  to  hold  the  office 

2  sought; 

3  (2)     Have  a  candidate  committee  that  has  received  at  least  $25,000  in 

4  qualifying  contributions  from  at  least  250  contributors  by  the  70th  day  before  the 

5  election. 

6  (3)     Be  opposed  by  another  candidate  who  has  either  established  eligibility  to 

7  receive  public  financing,  or  whose  candidate  committee  has  received  contributions  or 

8  made  expenditures  that  in  the  aggregate  equal  or  exceed  $50,000;  and 

9  (4)     Agree  that  his  or  her  candidate  committee  will  not  make  qualified 

10  campaign  expenditures  that  total  more  than  the  candidate's  Individual  Expenditure 

11  Ceiling  of  $1 ,475,000,  eras  adjusted  under  Section  1.143  of  this  Chapter. 
12 

13  (d)     ADJUSTMENT  OF  EXPENDITURE  LIMITS  AND  THRESHOLDS.  The  Ethics 

14  Commission  is  authorized  to  adjust: 

15'  (1)     The  figures  in  Subsections  (b)(4)  and  (c)(4)  to  reflect  changes  in  the 

16  California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be  rounded  off 

17  to  the  nearest  $1 ,000  for  candidates  for  the  Board  of  Supervisors  and  the  nearest 

18  $5,000  for  candidates  for  Mayor; 

19  (2)     The  figure  in  Subsection  (a)(2)(D)  of  this  Section  to  reflect  changes  in  the 

20  California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be  rounded  off 

21  to  the  nearest  $1,000; 

22  (3)     The  figures  in  Subsections  (b)(2)  and  (b)(3)  of  this  Section  to  reflect 

23  changes  in  the  California  Consumer  Price  Index,  provided  that  such  adjustments  shall 

24  be  rounded  off  to  the  nearest  $500; 
25 
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1  (4)     The  figures  in  Subsections  (c)(2)  and  (c)(3)  of  tlnis  Section  to  reflect 

2  changes  in  the  California  Consumer  Price  Index,  provided  that  such  adjustments  shall 

3  be  rounded  off  to  the  nearest  $5,000;  and 

4  (5)     The  maximum  amount  of  a  contribution  that  constitutes  a  qualifying 

5  contribution  pursuant  to  Section  1 .104  to  reflect  changes  in  the  California  Consumer 

6  Price  Index,  provided  that  such  adjustments  shall  be  rounded  off  to  the  nearest  S1 0. 

7  SEC.  1.143.  ADJUSTING  INDIVIDUAL  EXPENDITURE  CEILINGS. 
8 

9  This  Section  shall  apply  only  if  the  Ethics  Commission  has  certified  that  at  least  one 

10  candidate  for  Mayor  or  the  Board  of  Supervisors  is  eligible  to  receive  public  funds  under  this 

1 1  Chapter. 

12  (a)     The  Executive  Director  shall  adjust  the  Individual  Expenditure  Ceiling  of  a 

1 3  candidate  for  Mayor  to  an  amount  equal  to  the  sum  of  the  Total  Opposition  Spending  against 

14  that  candidate  and  the  highest  level  of  the  Total  Supportive  Funds  of  any  other  candidate  for 

1 5  Mayor  if  such  amount  is  greater  than  $1 ,475,000,  provided  that  the  Executive  Director  may 

16  adjust  a  candidate's  Individual  Expenditure  Ceilings  only  in  increments  of  $100,000. 

1 7  (b)     The  Executive  Director  shall  adjust  the  Individual  Expenditure  Ceiling  of  a 

18  candidate  for  the  Board  of  Supervisors  to  an  amount  equal  to  the  sum  of  the  Total  Opposition 

1 9  Spending  against  that  candidate  and  the  highest  level  of  the  Total  Supportive  Funds  of  any 

20  other  candidate  for  the  same  office  on  the  Board  of  Supervisors  if  such  amount  is  greater  than 

21  $U 3,000  $245, OOP,  provided  the  Executive  Director  may  adjust  a  candidate's  Individual 

22  Expenditure  Ceiling  only  in  increments  of  $1 0,000. 


23 
24 
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1  (c)     No  later  than  the  second  business  day  after  a  statement  is  filed  pursuant  to 

2  Section  1 .152  (a)(3)  or  (b)(3)  of  this  Chapter,  the  Executive  Director  shall  determine  whether 

3  the  communication  supports  or  opposes  one  or  more  candidates. 
4 

5  Factors  the  Executive  Director  shall  use  to  determine  whether  the  communication 

6  supports  or  opposes  one  or  more  candidates  include  the  following: 
7 

8  (1)     whether  the  communication  clearly  identifies  one  or  more  candidates; 

9  (2)     the  timing  of  the  communication; 

10  (3)     the  voters  targeted  by  the  communication; 

11  (4)    whether  the  communication  identifies  any  candidate's  position  on  a  public 

12  policy  issue  and  urges  the  reader  or  viewer  to  take  action,  including  calling  the 

13  candidate  to  support  or  oppose  the  candidate's  position; 

14  (5)     whether  the  position  of  one  or  more  candidates  on  a  public  policy  issue 

15  has  been  raised  as  distinguishing  these  candidates  from  others  in  the  campaign,  either 

16  in  the  communication  itself  or  in  other  public  communications; 

17  (6)     whether  the  communication  is  part  of  an  ongoing  series  of  substantially 

18  similar  advocacy  communications  by  the  organization  on  the  same  issue;  and 

19  (7)     any  other  factors  the  Executive  Director  deems  relevant 

20  (d)     Within  one  business  day  of  the  date  that  the  Executive  Director  makes  a 

21  determination  under  Subsection  (c),  either  the  candidate(s)  identified  in  the  communication  or 

22  any  candidate  seeking  the  same  City  elective  office  as  the  candidate  identified  in  the 

23  communication  may  object  to  the  Executive  Director's  determination.  The  Executive  Director 

24  shall  respond  to  any  objection  within  one  business  day  of  receiving  the  objection. 
25 
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1  (e)     Within  one  business  day  of  the  Executive  Director's  response,  either  the 

2  candidate(s)  identified  in  the  communication  or  any  candidate  seeking  the  same  City  elective 

3  office  as  the  candidate  identified  in  the  communication  may  submit  to  the  Executive  Director  a 

4  request  that  the  Ethics  Commission  review  the  Executive  Director's  determination.  Within  one 

5  business  day  of  receiving  the  request,  the  Executive  Director  shall  notify  each  Commissioner 

6  of  the  candidate's  request. 
7 

8  If  within  one  business  day  of  the  Executive  Director's  notice,  two  or  more  members  of 

9  the  Commission  inform  the  Executive  Director  that  they  would  like  to  review  the  determination, 

10  the  Executive  Director  shall  schedule  a  meeting  of  the  Commission  on  a  date  that  occurs 

1 1  within  one  week  of  the  Commissioners'  requests.  If  three  members  of  the  Commission  vote  to 

12  overrule  the  Executive  Director's  determination,  the  Commission  shall  make  a  final 

1 3  determination  based  on  the  factors  set  forth  above. 

14  (f)     If  no  candidate  objects  to  the  Executive  Director's  determination,  if  no  candidate 

15  requests  review  by  the  Commission  of  the  Executive  Director's  determination,  if  a  request  is 

16  made  and  two  or  more  members  of  the  Commission  do  not  request  to  review  the 

1 7  determination,  or  within  one  week  of  two  members  of  the  Commission  requesting  to  review 

1 8  the  Executive  Director's  determination,  at  least  three  members  of  the  Commission  do  not  vote 

19  to  overrule  the  Executive  Director's  determination,  the  Executive  Director's  determination  shall 

20  .  become  final. 
21 

22  The  Executive  Director  shall  determine  whether  to  adjust  the  Individual  Expenditure 

23  Ceilings  of  each  candidate  for  Mayor  or  the  Board  of  Supervisors  pursuant  to  either 

24  Subsection  (a)  or  (b)  of  this  Section  within  one  business  day  of  a  final  determination, 
25 
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1  SEC.  1.144.  DISBURSEMENT  OF  PUBLIC  FUNDS. 

2  (a)  PAYMENT  BY  CONTROLLER.  Upon  certifying  that  a  candidate  is  eligible  to 

3  receive  public  financing  under  this  Chapter,  the  Executive  Director  shall  forward  the 

4  certification  to  the  Controller,  and  the  Controller  shall  disburse  payments  to  the  candidate  from 

5  the  Election  Campaign  Fund  in  accordance  with  the  certification  and  this  Section. 

6  (b)  TIME  OF  PAYMENTS.  The  Controller  shall  not  make  any  payments  under  this 

7  Chapter  to  any  candidate  more  than  nine  months  before  the  date  of  the  election.  Payments 

8  from  the  Controller  shall  be  disbursed  to  eligible  candidates  within  two  business  days  of  the 

9  Controller  receiving  notification  from  the  Ethics  Commission  regarding  the  amount  of  the 

1 0  disbursement,  except  that  within  fifteen  calendar  days  before  the  election,  such  payments 

1 1  shall  be  made  within  one  business  day. 

12  (c)  PAYMENTS  FOR  ELECTION  EXPENSES  TO  CANDIDATES  FOR  MAYOR. 

13  (1)  Until  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined, 

14  t-'Candidates  for  Mayor  whom  the  Ethics  Commission  has  certified  as  eligible  to  receive 

15  public  financing  for  their  election  campaigns  will  have  access  to  up  to  a  maximum  per 

16  candidate  o/" $900, OOP  in  funds  from  the  Election  Campaign  Fund  on  a  first  come,  first 

17  served  basis  according  to  the  formula  set  forth  In  Subsection  {c)(32)  of  this  Section. 

18  (2)  Once  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined, 

19  candidates  for  Mayor  whom  the  Ethics  Commission  has  certified  as  eligible  to  receive  public 

20  financing  for  their  election  campaigns  shall  have  access  to  funds  from  the  Election  Campaign 

21  Fund  as  follows: 

22  (A)  If  the  Executive  Director  determines  that  the  Per  Candidate  Available 

23  Disbursement  Limit  is  greater  than  $900,000,  each  participating  candidate  shall  have 
24 

25 
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1  access  to  the  amount  of  the  Per  Candidate  Available  Disbursement  Limit,  subject  to  the 

2  limitations  set  forth  under  Subsection  (c)(3)(D)  and  (c)(3)(E)  of  this  Section. 

3  (B)  If  the  Executive  Director  determines  the  Per  Candidate  Available 

4  Disbursement  Limit  is  less  than  or  equal  to  $900,000,  participating  candidates  shall 

5  have  access  to  funds  from  the  Election  Campaign  Fund  on  a  first  come,  first  served 

6  basis  up  to  a  maximum  per  candidate  of  $900, 000. 

7  {32)  A  candidate  for  Mayor  who  is  certified  as  eligible  to  receive  public  financing 

8  under  this  Chapter  shall  receive  payments  for  eligible  nnatching  contributions  according 

9  to  the  following  formula: 

10  (A)  Upon  qualification  the  candidate  shall  receive  a  one-time  payment  of 

1 1  $50,000  from  the  Election  Campaign  Fund. 

12  (B)  After  the  initial  payment  under  Subsection  {c)(32){A),  for  the  first 

13  $100,000  in  matching  contributions  raised  by  the  candidate,  the  candidate  shall 

14  receive  four  dollars  from  the  Election  Campaign  Fund  for  each  dollar  raised. 

15  (C)  After  the  payments  under  Subsection  (c)(52)(B),  for  the  next 

16  $450,000  in  matching  contributions  raised  by  the  candidate,  the  candidate  shall 

1 7  receive  one  dollar  from  the  Election  Campaign  Fund  for  each  dollar  raised. 

18  (D)  The  maximum  amount  of  public  funds  a  mayoral  candidate  may 

19  receive  is  $900,000.,  unless  the  candidate's  Individual  Expenditure  Ceiling  is  adjusted 

20  according  to  the  rides  set  forth  under  Section  1.143. 

21  (E)  If  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined  to 

22  be  an  amount  greater  than  $900,000,  a  candidate  who  has  already  received  at  least 

23  $900,000  in  disbursements  from  the  City  shall  continue  to  be  eligible  to  receive  public 

24  fimds  from  the  City  at  the  rate  of  one  dollar  for  each  dollar  of  a  matching  contt'ibution 
25 
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1  raised  up  to  the  Per  Candidate  Available  Disbursement  Limit,  provided  that  no  funds 

2  shall  be  disbursed  if  disbursement  of  the  funds  yvould  result  in  the  candidate  exceeding 

3  or  her  Trust  Account  Limit. 

4  (d)  PAYMENTS  FOR  ELECTION  EXPENSES  TO  CANDIDATES  FOR  THE  BOARD 

5  OF  SUPERVISORS. 

6  (1)  I'ntil  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined, 

7  fTandiciates  for  the  Board  of  Supervisors  whom  the  Ethics  Commission  has  certified  as 

8  eligible  to  receive  public  financing  for  their  election  campaigns  will  have  access  to  up  to 

9  a  maximum  per  candidate  of  $89,000  $150,000  in  funds  from  the  Election  Campaign  Fund 

10  on  a  first  come,  first  served  basis  according  to  the  formula  set  forth  in  Subsection 

1 1  {^)(^2j  of  this  Section. 

12  (2)  Once  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined, 

13  candidates  for  the  Board  of  Supervisors  whom  the  Ethics  Commission  has  certified  as  eligible 

14  to  receive  public  financing  for  their  election  campaigns  shall  have  access  to  funds  fi-om  the 

15  Election  Campaign  Fund  as  follows: 

16  (A)  Lf  the  Executive  Director  determines  that  the  Per  Candidate  Available 

17  .  Disbursement  Limit  is  greater  than  $89,000,  each  participating  candidate  shall  have 

18  access  to  the  amount  of  the  Per  Candidate  Available  Disbursement  Limit,  subject  to  the 

19  limitations  set  forth  under  Subsection  (d){3}(D}  and  (d)(3)(E)  of  this  Section. 

20  (B)  If  the  Executive  Director  determines  the  Per  Candidate  Available 

21  Disbursement  Limit  is  less  than  or  equal  to  $89,000,  participating  candidates  shall  have 

22  access  to  funds  from  the  Election  Campaign  Fund  on  a  first  come,  first  served  basis  up 

23  to  a  maximum  per  candidate  of  $89,000. 
24 
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1  {32)  A  candidate  for  the  Board  of  Supervisors  who  is  certified  as  eligible  to 

2  receive  public  financing  under  this  Chapter  shall  receive  payments  for  eligible  matching 

3  contributions  according  to  the  following  formula: 

4  (A)  Upon  qualification  the  candidate  shall  receive  a  one-time  payment  of 

5  $10,000  $20,000  from  the  Election  Campaign  Fund. 

6  (B)  After  the  initial  payment  under  Subsection  {6)(32){A),  for  the  first 

7  $10,000  $15,000  in  matching  contributions  raised  by  the  candidate,  the  candidate 

8  shall  receive  four  dollars  from  the  Election  Campaign  Fund  for  each  dollar 

9  raised. 

10  (C)  After  the  payments  under  Subsection  {6)(32)(B),  for  the  next  $39,000 

1 1  $70,000  in  matching  contributions  raised  by  the  candidate,  the  candidate  shall 

12  receive  one  dollar  from  the  Election  Campaign  Fund  for  each  dollar  raised. 

13  (D)  The  maximum  amount  of  public  funds  a  candidate  for  the  Board  of 

14  ,  Supervisors  may  receive  is  $89,000  $150,000.  ,  unless  the  candidate's  Individual 

15  Expenditure  Ceiling  is  adjusted  according  to  the  rules  set  forth  under  Section  1.143. 

16  (E)  If  the  Per  Candidate  Available  Disbursement  Limit  has  been  determined  to 

1 7  be  an  amount  gi^cater  than  $89,000,  a  candidate  who  has  already  received  at  least 

18  $89,000  in  disbursements  from  the  City  shall  continue  to  be  eligible  to  receive  public 

1 9  funds  from  the  City  at  the  rate  of  one  dollar  for  each  dollar  of  a  matching  contribution 

20  raised  up  to  the  Per  Candidate  Disbursement  Limit,  provided  that  no  funds  shall  be 

21  disbursed  if  disbursement  of  the  funds  would  result  in  the  candidate  exceeding  his  or  her 

22  Trust  Account  Limit. 

23  (e)  PER  CiNDIDATE AVALLABLE DISBURSEMENT LIMT.  On  the  59th  day  before  the 

24  election,  the  Executive  Director  shall  divide  the  total  amount  of  non  administ}-ative  funds  in  the 
25 
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1  Ehelion  CamfHii^H  humi  by  the  number  of  qualified  candidates.  This  number  shall  be  deemed  the  Per 

2  Candidate  Available  Disbursement  Limit.  For  the  purposes  of  this  section,  the  total  amount  of  non- 

3  administrative  funds  in  the  Election  Campaign  Fund  shall  be  the  total  amount  of  funds  that  existed  in 

4  the  Fund  nine  months  before  the  date  of  election  plus  any  funds  deposited  into  the  Fund  bet^vccn  that 

5  date  and  the  59th  day  before  the  election  minus  any  funds  necessary  to  cover  the  administrative  costs 

6  associated  w  ith  implementing  the  public  financing  program  for  the  next  election. 

7  If  there  are  candidates  who  have  submitted  a  Declaration  of  Qualification  but  whose  eligibility  has  not 

8  been  determined  as  of  the  59th  day  before  the  election,  the  Executive  Director  shall  assume  that  they 

9  are  qualified  for  the  purposes  of  determining  the  Per  Candidate  Available  Disbursement  Limit.  The  Per 

1 0  Candidate  Available  Disbursement  Limit  shall  be  revised  upward  according  to  the  formula  above  if 

1 1  and  yvhen  it  is  determined  that  the  candidate  or  candidates  in  question  did  not  qualify  to  receive  public 

1 2  financing. 

1 3  Immediately  upon  calculating  the  Per  Candidate  Available  Disbursement  Limit,  the  Executive  Director 

14  shall  inform  the  Controller  of  the  initial  determination  of  the  Per  Candidate  Available  Disbursement 

1 5  Limit.  Thereafter,  the  Executive  Director  shall  immediately  inform  the  Controller  of  any  subsequent 

16  changes  in  the  Per  Candidate  Available  Disbursement  Limit  due  to  a  determination  that  a  candidate 
1  7  has  not  qualified  to  receive  public  financing. 

18  fe)  SUBMISSION  OF  CLAIMS  FOR  PUBLIC  FUNDS.  The  Ethics  Commission  shall 

19  determine  the  information  needed  to  submit  a  claim  for  payment  of  public  funds.  The 

20  Executive  Director  shall  certify  each  request  for  payment  of  public  funds  within  four  business 

21  days  of  the  request,  except  that  within  14  calendar  days  before  the  election,  when  the 

22  certification  of  a  request  for  public  funds  shall  be  made  within  two  business  days  of  the 

23  request.  No  candidate  may  submit  a  claim  for  public  funds  if  the  candidate  has  any  such 

24  claims  pending  with  the  Ethics  Commission.  For  candidates  for  Mayor,  any  submission  of  a 
26 
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1  claim  for  public  funds  must  include  a  minimum  of  $5,000  of  matching  contributions;  provided 

2  that  in  the  14  calendar  days  preceding  an  election,  a  claim  must  include  a  minimum  of  S1 ,000 

3  of  matching  contributions.  For  candidates  for  the  Board  of  Supervisors,  any  submission  of  a 

4  claim  for  public  funds  must  include  a  minimum  of  $1 ,000  of  matching  contributions;  provided 

5  that  in  the  14  calendar  days  preceding  an  election,  a  claim  must  include  a  minimum  of  $200  of 

6  matching  contributions.  All  claims  for  public  funds  must  be  submitted  no  later  than  5:00  p.m. 

7  on  the  30th  day  following  the  date  of  the  election. 

8  (g/)  DEPOSIT  IN  CAMPAIGN  CONTRIBUTION  TRUST  ACCOUNT.  A  candidate  must 

9  deposit  all  payments  received  from  the  Election  Campaign  Fund  in  his  or  her  candidate 
1 0  committee's  Campaign  Contribution  Trust  Account. 

11 

APPROVED  AS  TO  FORM: 

12  BARBARA  J.  PARKER,  Oakland  City  Attorney 

^  ^  Acting  as  Special  City  Attorney,  City  and  County  of  San  Francisco 

14  By:   

MARKMORODOMI 

1 5  Deputy  City  Attorney 

16 
17 
18 
19 
20 
21 
22 
23 
24 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Date:  September  8,  201 1 

To:  Members,  Ethics  Commission 


From: 


Re: 


John  St.  Croix,  Executive  Director 
By:      Mabel  Ng,  Deputy  Executive  Director  ^ 

Proposed  Amendments  to  the  Campaign  Finance  Reform  Ordinance 


Background 

At  the  Commission's  March  14,  201 1  meeting,  staff  presented  an  overview  of  proposed 
amendments  to  the  Campaign  Finance  Reform  Ordinance  ("CFRO"),  San  Francisco 
Campaign  and  Governmental  Conduct  Code  section  1.100  et  seq.  ("C&GC  Code"). 
After  receiving  input  from  the  Commission  and  the  public  at  that  meeting,  staff  held 
two  interested  persons  meetings,  where  staff  received  a  number  of  comments  and 
suggestions.  Based  on  these  meetings  and  staffs  internal  review  of  the  CFRO.  as  well 
as  its  implementation  of  the  CFRO  over  the  last  several  years,  staff  recommends  six 
major  changes  to  the  law: 

1 .  Consolidate  the  disclosure  and  disclaimer  requirements  that  apply  to  third 
parties  that  make  communications  about  candidates  for  City  elective  office. 

2.  Consolidate  the  disclosure  and  disclaimer  requirements  that  apply  to 
communications  paid  for  by  candidates  for  City  elective  office. 

3.  Replace  the  24-hour  schedule  for  disclosure  reports  with  an  alternate  schedule 
that  requires  frequent  reporting  in  the  period  shortly  before  Election  Day  but 
less  firequent  reporting  in  earlier  months. 

4.  Allow  a  candidate  to  designate  approximately  ten  percent  of  his  or  her 
campaign  expenditures  as  compliance  costs  that  would  not  count  towards  the 
CFRO's  spending  caps. 

5.  Retain  the  $500  per  person  limit  on  contributions  to  candidates,  but  add 
language  in  the  CFRO  to  reflect  the  Charter's  requirement  that  the  Commission 
annually  adjust  the  limitation  to  reflect  changes  in  the  Consumer  Price  Index. 

6.  Eliminate  the  overall  annual  contribution  limit,  which  currently  provides  that  no 
individual  may  contribute  -  to  all  candidates  combined  -  more  than  $500 
muhipHed  by  the  number  of  open  offices  ui  that  election. 
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In  addiiion.  staff  recommends  several  related  and  technical  amendments  regarding  the  use  of 
campaign  funds,  the  public  fmancing  program,  definitions,  email  notice  provisions,  persuasion 
polls,  and  false  endorscmcnis.  i  bis  memorandum  discusses  the  above  proposed  changes,  which 
are  designed  to  clarir> .  strengthen  and  simplify  the  CFRO.  Rather  than  discuss  the  proposed 
changes  section  b>  ^eeiion  as  ihe\  appcai-  in  the  CFRO,  this  memo  discusses  the  proposed 
changes  according  lo  subjeei  matter.  In  each  section  of  the  memo,  staff  provides  relevant 
background,  discusses  the  proposed  changes,  and  sets  forth  decision  points  for  the  Commission 
to  make.  There  are  26  decision  points,  separated  into  13  discussion  areas. 

*  *  * 

Staff  recommends  that  the  changes,  if  enacted,  go  into  effect  on  January  1,  2012.  so  that  they 
will  noi  aiTeei  committees  active  in  the  November  201 1  election.  The  Commission  considered  a 
separate  >ei  o ['amendments  to  the  CFRO  at  its  meeting  in  July  201 1.  Those  amendments,  which 
were  drafted  m  response  to  the  Supreme  Court's  June  27  decision  in  Arizona  Free  Enterprise 
Club  's  Freedom  Club  PAC  ei  al.  v.  Bennetu  will  go  into  effect  during  the  current  election  season 
if  adopted  by  the  Board  of  Supervisors.  The  amendments  discussed  in  this  memo  are  separate 
and  would  not  affect  those  pending  amendments. 

The  Ethics  Commission  and  the  Board  of  Supervisors  may  amend  the  CFRO  if  (1)  the 
amendment  furthers  the  purposes  of  the  law;  (2)  the  Ethics  Commission  approves  the  proposed 
amendment  by  at  least  a  4/  5  vote  of  all  its  members:  (3)  the  proposed  amendment  is  available  for 
public  review  at  least  30  days  before  the  amendment  is  considered  by  any  Board  committee;  and 
(4)  the  Board  approves  the  proposed  amendment  by  at  least  a  2;'3  vote  of  all  of  its  members. 

The  draft  amendments  are  attached  to  this  memo.  Also  attached  are:  (1)  a  chart  summarizing 
disclosure  and  disclaimer  requirements  under  the  current  CFRO  and  (2)  examples  of  disclaimer 
text  in  var>ing  text  sizes. 

Discussion  and  Decision  Points 
1.        Disclosure  and  Disclaimer  Requirements  for  Communications  by  Third  Parties 

Background 

Under  the  CFRO,  third  parties  (non-candidates)  must  file  disclosure  reports  and  maJce  "paid  for 
by"  disclaimers  on  several  types  of  communications.  These  disclosure  and  disclaimer 
requirements  differ  depending  on  the  type  of  communication,  the  amoimt  spent  to  pay  for  it,  the 
race  to  which  it  refers,  and  the  proximity  of  Election  Day.  The  law  requires  disclosure  reports 
for  some  types  of  communications  and  "'paid  for  by"'  disclaimers  for  others,  and  the  contents  of 
those  reports  and  disclaimers  also  differ  depending  on  the  type  of  communication.  As  a  result, 
the  CFRO  provides  a  patchwork  of  different  disclosure  and  disclaimer  rules  that  can  be 
confusing  for  the  regulated  community  and  challenging  to  enforce.  Specifically.  CFRO  currently 
provides  separate  sets  of  rules  for  four  different  types  of  third-party  communications  about 
candidates: 
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•  Mass  mailings  with  over  200  pieces  of  mail  for  or  against  a  candidate  (disclosure  report 
and  "paid  for  by"  disclaimers  required  by  CFRO  §  1.161(b)); 

•  Electioneering  communications  that  clearly  identify  a  candidate  within  90  days  of  an 
election  and  are  distributed  to  500  or  more  people  (disclosure  report  and  "paid  for  by'" 
disclaimers  required  by  CFRO  §  1.161.5(b)); 

•  Campaign  advertisements  for  or  against  candidates,  including  TV  or  radio  programming, 
newspaper  ads  and  billboards  ("paid  for  by"  disclaimer  statement  required  by  CFRO  § 
1.162);  and 

•  Recorded  telephone  messages  distributed  to  500  or  more  households  ("paid-for  by" 
disclaimer  required  by  CFRO  §  1.163). 

The  CFRO  requires  different  content  in  disclosure  reports  and  different  filing  schedules  for  each 
of  these  categories  of  communications.  Moreover,  special  reports  must  be  filed  on  an  expedited 
basis  for  certain  communications  costing  more  than  $5,000  that  refer  to  candidates  in  races 
where  there  is  at  least  one  publicly  financed  candidate  (which  is  available  in  Board  and  Mayor 
races)  or  where  at  least  one  candidate  has  accepted  a  voluntary  expenditure  ceiling  (which  is 
available  in  races  for  all  other  local  offices).  See  CFRO  §§  1.134;  1.152(a)(3),  (b)(3). 

And  all  these  requirements  supplement  state  law,  which  requires  committees  to  file  semi-annual 
reports  (due  My  1  for  the  reportuig  period  January  1  -  June  30,  and  due  January-  3 1  for  the 
reporting  period  July  1  -  December  30),  pre-election  reports  (due  October  5  and  21,  201 1),  and 
24-hour  reports  during  the  late  period  (16  days  prior  to  the  election)  if  they  receive/make 
contributions  or  make  independent  expenditures  of  $1,000  or  more. 

Proposed  Changes 

q.  Third  party  disclaimer  and  disclosure  requirements: 

The  information  required  of  third  parties  under  the  CFRO  provides  important  facts  to  help  voters 
make  electoral  decisions.  This  information  is  also  critical  in  enabling  Commission  staff  to 
monitor  spending  caps  in  two  contexts:  (1)  publicly  financed  races  for  Mayor  or  Board  where 
the  Commission  incrementally  raises  individual  spending  caps  in  response  to  spending  in  the 
race;  and  (2)  other  races  for  local  office  where  candidates  may  accept  a  voluntary  expenditure 
ceiling  that  the  Commission  lifts  when  spending  in  the  race  exceeds  a  certain  threshold.  Without 
the  disclosures  required  by  the  CFRO,  the  Commission  could  not  track  spending  as  necessary  to 
implement  these  programs. 

Even  though  the  required  disclosures  are  critically  important,  the  requirements  in  current  law  are 
complex,  as  should  be  evident  fi:om  the  preceding  paragraphs.  Approximately  18  of  the 
CFRO's  sections  or  sub-sections  address  third-party  filing  requirements,  and  the  Ethics 
Commission's  Third  Party  Disclosure  Form  is  now  1 1  pages  long.  Further,  because  different 
requirements  apply  depending  upon  the  type  of  communication  distributed,  both  compliance  by 
third  parties  and  administration  by  Ethics  staff  have  become  difficult  and  cumbersome.  To 
ameliorate  these  challenges,  staff  proposes  to  consoUdate  the  third  party-  disclaimer  and 
disclosure  requirements  into  one  simplified  section  -  new  section  1 . 1 60  -  in  the  CFRO. 
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Proposed  section  1.160,  which  appears  in  the  draft  amendments  beginning  on  line  19  of  page  41, 
would  require  certain  disclosures  and  disclaimers  for  third-party  communications  about 
candidates  in  three  situations: 

1 )  within  90  days  before  an  election,  regardless  of  the  race  that  the  communication 
addresses; 

2)  more  than  90  days  before  an  election  in  races  where  there  is  at  least  one  publicly 
financed  candidate  (which  is  possible  in  Board  and  Mayor  races):  and 

3)  more  than  90  days  before  an  election  in  races  where  at  least  one  candidate  has 
accepted  the  voluntary  expenditure  ceiling  and  the  Commission  has  not  yet  lifted  that 
ceiling  (which  is  possible  in  all  other  local  races). 

Ekxau.'^e  of  ilie  different  policy  considerations  in  these  three  situations,  the  proposal  sets  different 
triggers  for  required  filings.  For  example,  in  races  involving  one  or  more  pubhcly  financed 
candidates  where  staff  must  track  spending  in  small  increments  to  raise  candidates"  spending 
caps,  the  proposal  requires  third  parties  to  file  reports  every  time  they  spend  $5,000  or  more  on  a 
communication  -  even  if  the  spending  occurs  several  months  before  Election  Day.  But  in  races 
where  no  candidate  is  subject  to  a  spending  cap  and  the  staff  does  not  need  to  monitor  spending 
closely,  the  public  need  for  disclosure  of  third  party  spending  is  more  acute  closer  to  the  election, 
so  staff  proposes  requiring  no  such  filings  until  90  days  before  Election  Day.'  And  in  non- 
pub  lie  ly  financed  races  where  one  or  more  candidates  have  accepted  a  voluntary  spending  cap, 
the  Commission  may  need  to  track  spending  closely  several  months  before  the  election  to  inform 
decisions  about  when  to  lift  the  cap,  but  the  Commission  no  longer  needs  to  monitor  the 
spending  as  closely  once  the  Commission  has  lifted  the  cap  in  the  race. 

Section  1 .160  (a)(1):  Expenditures  made  within  90  days  of  an  election: 
L'nder  staff  s  proposal,  any  third  party  that  spends  at  least  $5,000  per  candidate  to  distribute  a 
communication  that  clearly  identifies  the  candidate  within  90  days  of  an  election  must  include  a 
disclaimer  statement  in  the  communication  and  file  a  disclosure  report  with  the  Ethics 
Commission.  The  disclosure  report  must  be  filed  upon  reaching  the  $5,000  per  candidate 
threshold,  and  must  be  filed  again  each  time  the  spending  equals  or  exceeds  an  additional  $5.0.00 
per  candidate.  This  requirement  largely  duplicates  the  current  supplemental  disclosure  and 
electioneering  communication  disclosure  requirements,  although  the  specific  content  of  the 
disclosures  and  disclaimers  will  change,  as  discussed  further  below. 

Section  1 .160(a)(2):  Expenditures  made  more  than  90  days  of  an  election  in  races  with  publicly 
financed  candidates: 

Under  current  law.  third  parties  must  file  disclosure  reports  whenever  tliey  spend  $5,000  on 
certain  types  of  communications  that  clearly  identify  a  candidate  in  a  race  where  there  is  at  least 


'  Staff  s  proposal  eliminates  reference  to  recorded  telephone  messages,  as  the  disclosure 
provisions  in  section  1.163  of  the  CFRO  generally  track  those  in  California  Government  Code 
section  84310. 
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one  publicly  financed  candidate,  even  if  the  communication  is  distributed  more  than  90  days 
before  Election  Day,  so  long  as  the  Commission  has  certified  that  a  candidate  in  the  race  is 
eligible  to  receive  public  funds.  See  CFRO  §§  1.152(a)(3),  1.152(b)(3),  and  1.152(c).  Staffs 
proposal  generally  keeps  those  requirements  in  place,  but  streamlines  the  disclosure  and 
disclaimer  requirements  by  mandating  the  same  reports  and  disclaimers  for  all  such 
communications.  By  applying  the  reporting  requirements  to  all  communications  that  identify-  a 
candidate,  no  matter  how  far  before  Election  Day  and  no  matter  whether  the  communication 
expressly  supports  or  opposes  a  candidate,  the  proposal  would  mandate  more  reporting  than  the 
CFRO  currently  requires. 

Section  1.160(a)(3):  Expenditures  made  more  than  90  days  before  an  election  in  races  subject  to 
a  voluntary  expenditure  ceiling: 

Under  current  law,  third  parties  must  file  disclosure  reports  whenever  they  spend  $5,000  on 
communications  that  clearly  identify  a  candidate  in  a  race  where  at  least  one  candidate  has 
accepted  the  voluntary  expenditure  ceiling  and  the  Commission  has  not  yet  lifted  the  ceiling.  See 
CFRO  §§  1.134(c).  Again,  staffs  proposal  generally  keeps  those  requirements  in  place  while 
expanding  some  reporting  obUgations  and  streamlining  the  disclosure  and  disclaimer 
requirements  by  mandating  the  same  reports  and  disclaimers  for  all  such  communications. 

Section  1.160(a)(4):  Calculation  of  costs: 

Proposed  section  1 . 1 60(a)(4)  identifies  which  costs  must  be  included  in  determining  whether  a 
third  party  has  met  the  $5,000  spending  threshold  triggering  a  reporting  obligation.  Under  the 
proposal,  the  $5,000  figure  includes  all  costs  of  preparing  and  distributing  the  communication, 
including  the  costs  of  preparing  content,  design,  copying,  mailing  and  paid  staff  time.  Like 
current  CFRO  sections  1.152(a)(3)  and  (b)(3),  the  section  also  provides  that  the  cost  of  a 
communication  that  identifies  more  than  one  candidate  or  ballot  measure  must  be  apportioned 
among  each  candidate  and  measure  in  the  communication. 


Decision  Point  la: 

Shall  the  Conmiission  approve  proposed  new  section  1 . 1 60(a),  which  establishes  the  disclaimer  | 
and  disclosure  requirements  for  communications  regarding  candidates  that  are  paid  for  by  third 
parties,  as  set  forth  on  page  41  line  21  through  page  44  line  3  of  the  draft  amendments'? 


b,  Section  1.160(b):  Content  and  form  of  disclaimer  statements: 

Proposed  section  1.160(b)  generally  tracks  the  "paid  for  by"  disclaimer  requirements  under 
various  provisions  in  the  current  CFRO.  Specifically,  the  proposal  would  require  that  the 
communication  itself  include  the  name  of  the  person  who  paid  for  the  communication  and  that 
mass  mailings  by  third  parties  also  include  the  name  on  the  outside  of  the  mailing  along  with  a 
"not  authorized  or  approved  by  any  candidate"  statement.  The  proposal  would  require  that 
disclaimers  in  spoken  form  be  spoken  at  the  same  volume  and  speed  as  the  rest  of  the 
communication  so  as  to  be  clearly  audible  and  understood  by  the  listener. 

Staff  proposes  that  the  font  size  of  disclaimers  in  wTitten  communications  should  be  at  least  10 
points.  The  current  disclaimer  requirements  for  mass  mailings,  electioneering  communications 
and  campaign  ads  provide  for  14-point  disclaimers.  Staff  has  received  many  comments  that  the 
14-point  font  size  requirement  overwhelms  the  reader  and  leaves  little  room  for  the 
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communication  itself.  State  law  requires  disclaimers  on  mass  mailings  to  be  in  6-point  font, 
which  staff  believes  is  too  small.  State  law  also  requires  that  third  partv'  communications  contain 
disclaimers  in  at  least  10-point  font.  To  simplifv'  the  law  and  align  with  state  law  as  much  as 
possible,  staff  recommends  a  1 0-point  font  size  requirement  for  all  third  part\'  "paid  for  by"" 
disclaimers.  See  attachment  showing  the  different  te.xt  sizes  in  6-point,  10-point.  and  14-point 
fonts. 


Decision  Point  lb: 

Shall  the  Commission  approve  proposed  section  1 .160(b),  which  establishes  the  content  and 
form  of  disclaimer  statements  on  third  party-  communications  and  requires  them  to  appear  in  at 
least  1 0  point  font  on  written  communications,  as  set  forth  on  page  44  lines  4-22  of  the  draft 
amendments'^ 


c,  Section  1.160(c):  Content  and  form  of  disclosure  reports: 

Proposed  section  1 .160(c)  sets  forth  the  content  and  form  of  disclosure  reports  filed  by  third 
parties.  These  requirements  generally  track  some  of  the  information  currently  required  in  the 
Third  Party  Disclosure  Report.  However,  along  with  the  consolidation  of  the  disclosure 
requirements,  staff  proposes  to  tighten  some  of  the  information  required  to  eliminate  information 
that  does  not  serve  a  purpose  for  the  public  or  the  Commission. 

Under  the  proposal,  third  parties  that  distribute  written  communications  must  provide  one  legible 
copy  of  the  communication,  including  the  envelope  if  used,  in  electronic  format.  Some  sections 
of  the  CFRO  currently  require  third  parties  to  submit  one  or  two  paper  copies  of  communications 
in  certain  circumstances.  See.  e.g..  CFRO  §  1.161.5  (one  copy  of  electioneering 
communications);  §  1.161  (two  copies  of  mass  mailings).  Staffs  proposal  would  replace  those 
paper  filings  with  electronic  filings.  This  will  enable  staff  to  post  the  communication  on  the 
website  without  having  to  scan  the  document.  However,  the  proposal  would  still  require  third 
parties  to  retain  an  original  copy  of  the  communication,  plus  the  envelope,  and  provide  them  to 
Commission  staff  in  the  case  of  audits  or  investigations.  (See  proposed  changes  to  section  1.109, 
as  set  forth  on  page  8,  line  20  through  page  9.  line  2  of  the  draft  amendments.) 


Decision  Point  Ic: 

Shall  the  Commission  approve  proposed  section  1.160(c).  which  sets  forth  the  content  and  form 
of  disclosure  reports  regarding  third  party  communications  related  to  candidates,  as  set  forth  on 
page  44  line  23  through  page  45  line  16  of  the  draft  amendments'? 


d  Section  1.160(d):  Exceptions: 

Proposed  section  1 . 1 60(d)  identifies  types  of  communications  by  third  parties  tliat  would  not  be 
subject  to  the  disclaimer  and  disclosure  requirements.  For  the  most  part,  these  exceptions  track 
some  of  the  exceptions  to  the  CFRO's  electioneering  communications  rules  in  current  CFRO 
section  1 .161 .5(c)(3)(C).  Staff  proposes  applying  the  exceptions  to  all  third  party 
communications  under  the  new  consolidated  section  1.160.  But  staffs  proposal  would  eliminate 
some  of  the  exceptions  in  current  law  (such  as  communications  made  by  slate  mailer 
organizations  and  communications  made  during  a  candidate  debate  or  forum)  because  they  are 
either  regulated  elsewhere  or  are  simply  duplicative  and  unnecessary. 
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Decision  Point  Id: 

Shall  the  Commission  approve  proposed  section  1.160(d),  which  identifies  exceptions  to 
disclaimer  and  disclosure  requirements  for  third  parties,  as  set  forth  on  page  45  line  1 7  through 
page  46  line  9  of  the  draft  amendments? 


2.        Disclosure  and  Disclaimer  Requirements  for  Communications  bv  Candidate 
Committees 

Background 

Much  like  third  parties  that  spend  on  communications  regarding  candidates,  candidates  are  also 
subject  to  disclaimer  and  disclosure  laws  under  the  CFRO.  Candidates  must  indicate  that  they 
paid  for  communications  by  making  disclaimers  on  mass  mailings  (section  1.161),  campaign 
advertisements  (section  1.162),  and  recorded  telephone  messages  (section  1.163).  And 
candidates  who  pay  for  mass  mailings  must  also  file  itemized  disclosure  statements  with  the 
Commission. 

The  CFRO  includes  separate  filing  requirements  for  spending  by  candidates  in  races  with  public 
financing  and  races  where  the  voluntary  expenditure  ceiling  has  not  yet  been  lifted,  but  those 
requirements  are  effective  in  their  current  form,  so  staff  does  not  propose  changuig  or 
consolidating  them  (other  than  to  amend  the  filing  schedule,  as  discussed  below  on  pages  8-9.) 

Proposed  Changes 

Proposed  section  1.158  will  consoHdate  the  candidate  disclaimer  and  disclosure  requirements 
currently  in  sections  1.161  and  1.1.62.  Proposed  section  1.158  will  also  apply  a  disclaimer 
requirement  whenever  a  candidate  distributes:  (1)  a  mass  mailing;  (2)  a  paid  advertisement  on 
television,  radio,  newspaper  or  periodical;  (3)  an  internet  advertisement;  (4)  posters,  door 
hangers,  or  yard  signs  produced  in  quantities  of  200  or  more;  or  (5)  a  billboard.  (The  proposal 
does  not  cover  recorded  telephone  messages  because,  as  noted  above  in  footnote  1 ,  State  law 
effectively  regulates  that  topic.) 

As  v^th  disclaimer  requirements  that  apply  to  third  parties,  the  proposal  would  require  any 

candidate  who  distributes  a  covered  communication  to  include  a  "paid  for  by  statement  in 

10  point  font  (reduced  from  14  point)  if  the  communication  is  written.  If  the  communication  is 
mailed,  the  disclaimer  would  also  have  to  appear  on  the  exterior  of  the  mailing.  If  the 
communication  is  not  hi  written  form,  the  proposal  would  require  the  disclaimer  to  be  spoken  at 
the  same  volume  and  speed  as  the  rest  of  the  communication  so  as  to  be  clearly  audible  and 
understood  by  the  listener. 

The  proposal  would  require  candidates  who  distribute  mass  mailings  to  continue  to  file 
disclosure  reports.  The  proposal  would  also  require  candidates  to  file  a  legible  copy  of  the 
mailing,  includhig  the  envelope  if  used,  in  electronic  format.  This  electronic  filing  requirement 
would  replace  the  requirement  in  current  section  1.161  that  candidates  file  two  paper  copies  of 
each  mass  mailing.  As  with  third  party  communications,  the  proposal  w-ould  require  candidates 
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to  retain  an  original  copy  of  the  mailing,  plus  the  envelope,  and  provide  them  to  Commission 
staff  in  the  case  of  audits  or  investigations. 


Decision  Point  2 

Shall  the  Commission  approve  proposed  section  1.158.  which  establishes  the  disclaimer  and 
disclosure  requirements  for  candidates  who  distribute  communications,  as  set  forth  on  page  40 
line  2 1  through  page  2 1  line  1 7  of  the  draft  amendments'? 


3;  Disclosure  Deadlines 

Staff  also  proposes  a  standard  timing  requirement  for  all  disclosure  reports  filed  by  candidates 
and  third  parties.  Currently,  the  reports  described  above  are  filed  on  different  schedules.  Many 
of  them  are  due  within  24  hours  of  a  candidate  or  committee  distributing  a  campaign 
communication  that  meets  certain  spending  thresholds.  At  the  interested  persons  meetings 
earlier  this  year,  representatives  of  the  regulated  community  informed  staff  that  it  is  extremely 
difficult  for  committees  to  track  spending  every  24  hours,  particularly  for  third  parties  whose 
spending  relates  to  multiple  candidates,  and  to  submit  reports  as  often  as  every  24  hours.  It  is 
also  challenging  for  staff  to  track  spending  with  24  hour  reporting.  The  erratic  and  unpredictable 
reporting  requires  makes  it  difficult  for  staffs  to  plan  workloads  in  advance. 

In  response  to  these  concerns,  staff  proposes  adopting  fixed  reporting  dates  for  all  filers,  with  the 
frequency  of  the  required  disclosures  increasing  as  Election  Day  approaches.  So  whenever 
candidates  or  third  parties  reach  the  spending  thresholds  mandating  a  disclosure  report,  their 
disclosures  would  be  due  on  the  next  filing  date.  Those  tiling  dates  would  be  each  Wednesday 
more  than  21  days  before  Election  Day;  each  Monday  and  Wednesday  between  21  and  seven 
days  before  Election  Day;  and  the  last  Wednesday,  Thursday,  Friday  and  Monday  immediately 
preceding  Election  Day. 

These  deadlines  reflect  the  reality  that  the  frequency  and  intensity  of  campaign  spending 
increases  dramatically  as  Election  Day  approaches.  The  need  for  immediate  reporting  is  not  as 
acute  several  months  before  the  election,  but  the  public  and  the  Commission  need  information 
about  campaign  spending  quickly  as  that  spending  increases  close  to  Election  Day.  .Aji  analysis 
of  third  part)  spending  that  occurred  in  the  November  2010  election  revealed  that 

•  45  percent  of  third  party  spending  occurred  in  the  one  week  prior  to  the  election; 

•  2 1  percent  occurred  two  weeks  before: 

•  19  percent  in  the  third  week  before  the  election: 

•  7.5  percent  occurred  in  the  fourth  week  before  the  election: 

•  4.8  percent  occurred  in  the  fifth  week  before  the  election:  and 

•  2.7  percent  occurred  six  weeks  before  the  election. 

Using  these  numbers,  staff  determined  that  the  proposed  disclosure  deadlines  are  appropriate  to 
enable  the  Commission  to  capture  needed  information  regarding  spending. 

Staff  believes  that  the  change  in  deadlines  tor  disclosures  will  not  impair  staffs  ability  to 
monitor  races  and  iniplcniciil  the  public  financing  program  or  the  voluntary  expenditure  ceilings. 


8 


Instead,  the  change  will  enable  staff  to  plan  its  work  in  advance  instead  of  having  to  address 
reports  that  may  come  ui  every  24  hours  during  the  early  days  of  the  election. 


Decision  Point  3: 

Shall  the  Commission  adopt  a  standard  timing  requirement  for  all  disclosure  reports  to  be  filed 
by  candidates  and  third  parties  who  distribute  communications  regarding  candidates  for  City- 
elective  office,  as  set  forth  in: 

section  1.104(1)  on  page  3  luies  11-14; 

section  1.134(b)  on  page  16,  line  22  through  page  17  line  4; 

section  1.152(a)  on  page  30  line  8  through  page  31  line  7; 

section  1.152(b)  on  page  32  line  7  through  page  33  line  6; 

section  1.160.5(c)  on  page  38  lines  22-25; 

section  1.158(b)  on  page  41  lines  14-  17;  and 

section  1.160  on  page  41  line  19  through  page  43  line  23  the  draft  amendments'^ 


4.        Compliance  Costs,  Lifting  of  Voluntary  Expenditure  Ceilings  and  Adjustment  of 
Individual  Expenditure  Ceilings 

Background 

Candidates  for  Mayor  and  the  Board  of  Supervisors  who  choose  to  participate  in  the  public 
financing  program  must  agree  to  an  individual  expenditure  ceiling  ("lEC").  The  lEC  is  a 
spending  cap.  The  Commission  raises  the  lECs  for  publicly  fmanced  candidates  in  response  to 
spending  by  third  parties,  other  publicly  fmanced  candidates,  and  non-publicly  fmanced 
candidates  in  the  race.  The  Commission  increases  the  lEC  incrementally  for  each  candidate 
depending  on  the  amount  of  money  spent  to  support  the  candidate's  opponents  and  to  oppose 
that  candidate.  See  CFRO  §  1.143. 

Candidates  for  City  elective  offices  other  than  Mayor  or  Board  of  Supervisors  may  accept  the 
applicable  voluntary  expenditure  ceiling  ("VEC").  Like  the  lEC,  the  VTEC  is  a  spending  cap. 
The  amount  of  the  cap  varies  depending  upon  the  office.  See  CFRO  §§  1.128  and  1.130.  Bui 
unlike  the  lEC,  the  Commission  does  not  increase  the  VEC  incrementally  for  each  candidate  in 
the  race.  Rather,  under  section  1.134,  the  Commission  will  hft  the  VEC  as  to  all  candidates  in  a 
race  when  candidate  spending  and  fondraising  or  third  party  spending  exceed  certain  levels. 

Proposed  Changes 

Based  oh  a  suggestion  made  by  Supervisor  Scott  Wiener  and  comments  received  at  the  interested 
persons'  meetings,  staff  proposes  to  exclude  certain  "compliance  costs"  when  determining 
whether  to  lift  the  VEC  or  adjust  the  lEC.  "Compliance  costs"  are  costs  that  candidates  incur  in 
order  to  comply  with  the  Political  Reform  Act  and  CFRO.  Staff  was  informed  that  compliance 
costs  have  increased  considerably  in  recent  years  as  campaign  fmance  laws  have  become  more 
complicated  and  reporting  requirements  have  increased.  Campaign  representatives  report  that 
the  costs  of  complymg  with  campaign  fmance  laws  now  consume  a  much  bigger  portion  of 
candidates'  expenditures  than  they  did  a  decade  ago.  Staff  imderstands  that  many  candidates 
who  are  subject  to  a  VEC  or  lEC  choose  to  spend  their  limited  campaign  funds  on 
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crn^nunicannLi  ihoir  message  instead  of  paying  for  professional  assistance;  thus,  they  tend  to 
rci;.  on  \  elumeers  lo  perforni  iheir  compliance  work.  As  a  result,  some  candidates  do  not  fully 
or  coiv^is;c:ri:>  eompi\  wiih  the  disclosure  and  disclaimer  laws,  leading  to  late  filing  fees  as  well 
a>  v  ilicr  !■^.c^~  loi-  compliance  \  iolations.  Staff  appreciates  that  compliance  with  campaign 
nr.ar.ce  laws  can  be  cosih.  bui  ii  is  also  critical.  To  address  these  concerns,  staff  proposes  to 
exciude  eenain  compliance  costs  from  the  determination  of  whether  to  adjust  the  VEC  or  lEC. 
(,1  nder  staffs  proposal,  all  campaign  expenditures  would  continue  to  be  reported  as  under 
current  law,  whether  or  not  those  expenditures  are  used  for  compliance  costs  or  other  goals.) 

Staff  proposes  to  accompUsh  the  goal  of  excluding  compliance  costs  from  consideration  of  the 
VEC  and  lEC  through  several  changes  to  the  CFRO: 

a)  .Addition  of  the  definition  "Compliance  Costs"  in  CFRO  section  1.104(i)  (page  2  line  21 
through  page  3  line  5); 

b)  .-\mendment  to  the  definition  of  "Qualified  Campaign  Expenditures"  in  section 
1  .l(j4(bb)(4i  (page  6  lines  13  -  20); 

c)  .-Xniendment  to  the  defmition  of '"Total  Supportive  Funds"  in  section  1.104(ff)  (page  7 
lines  18-25); 

d)  Amendments  to  section  1 . 1 34  regarding  the  hfting  of  the  VEC  (page  1 5  line  20  through 
page  1 7  line  4): 

e)  .Amendments  to  section  1.148(a)  regarding  the  allowable  uses  of  pubHc  funds  (page  27 
lines  9-22); 

f)  .Amendments  to  section  1.152(a)(2)  and  (b)(2)  regarding  supplemental  reporting  by 
candidates  in  elections  for  the  Board  of  Supervisors  and  Mayor  (page  30  line  17  through 
page  3 1  line  7;  and  page  32  line  16  through  page  33  line  6). 

In  proposed  section  1.104(i).  staff  has  added  a  new  term  -  "Compliance  Costs"  -  which  will 
mean  expenses  incurred  by  a  candidate  committee  to  pay  for  accounting  costs  and  legal  fees 
associated  with  the  preparation,  review,  filing,  and/or  audit  of  campaign  finance  disclosure 
reports  required  by  the  PR.A.  and  CFRO.^  For  candidates  in  the  public  financing  program  or  who 
have  accepted  a  VEC.  compliance  costs  would  not  count  toward  their  spending  caps.  And  the 
Commission  would  not  consider  any  candidate's  compliance  costs  in  determining  whether  to  lift 
a  VEC  or  raise  any  other  candidate's  lEC.  In  short,  compliance  costs  would  not  count  in  any 
way  Knvard  any  spending  limits  under  the  CFRO. 

Bill  ^lafi"  recogni/es  that  the  exception  for  compliance  costs  could  be  abused  by  candidates  who 
spend  cxc^rbitanilv  on  compliance  costs  without  any  consequence.  As  a  result,  staff  proposes 
limiting  the  una!  amount  of  funds  that  any  candidate  can  exclude  under  the  new  "compliance 
costs""  exception.  I  nder  staffs  proposal,  the  total  excludable  compliance  costs  could  not  exceed 
ten  perccni  ol'whai  ihc  (  c-immission  anticipates  a  viable  candidate  will  likely  spend  in  the  race. 
Sc.  Tor  example,  excludable  compliance  costs  would  be  capped  at  $147,500  for  Mayoral 
candidates  (leii  perccni  o\' ihc  iniiial  lEC  that  applies  to  publicly  financed  candidates  I  $14,300 
for  Hoard  den  [xrceni  of  liie  miiial  ll'C  that  applies  to  publicly  financed  Board  candidaies).  imd 


'  1  nder  state  law.  expenditures  made  b>-  a  state  candidate  for  preparing  and  filing  campaign 
di  clc^  iirc  rcpcri'^  di*  noi  count  toward  the  \olunlar>  expenditure  ceiling.  2  C.C.R.  §  lS540(_d). 
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$24,300  for  Assessor,  Public  Defender,  Sheriff,  City  Attorney,  District  Attorney  or  Treasurer 
(ten  percent  of  the  VEC  in  those  races).  Under  the  proposal,  a  candidate  could  choose  to  spend 
more  than  ten  percent  on  compliance,  but  only  ten  percent  would  be  excluded  when  the 
Commission  calculates  figures  for  the  purposes  of  monitoring  and  raising  the  spending  caps. 

This  ten  percent  figure  reflects  the  realities  of  campaign  spending.  Staffs  random  sampHng  of 
committees  active  in  2009-201 1  found  that  expenditures  that  appear  to  be  related  to  compliance 
generally  ran  from  six  to  13  percent,  with  costs  for  a  publicly-financed  candidate  running  at 
about  ten  percent.'^  This  information  conforms  with  information  provided  by  a  treasurer  whom 
staff  interviewed  to  gather  information  about  compliance  costs  and  with  estimates  provided  at 
the  interested  persons  meetings.  For  this  reason,  staff  recommends  that  up  to  ten  percent  of  the 
applicable  VEC  or  starting  lEC  be  excluded  for  compliance  costs. 

The  proposal  amends  a  number  of  sections  -1.1 04(bb)(4),  1 . 1 04(ff),  1.134,  1.148  and  1 . 1 52  -  to 
require  reporting  of  expenditures  for  compliance  costs  and  an  itemized  accounting  of  the 
compliance  costs  during  the  period  of  each  report.  This  information  will  enable  staff  to 
determine  the  amount  of  funds  that  should  be  excluded  in  deterniining  the  spending  caps  and 
whether  to  lift  any  lEC  or  VEC. 


Decision  Point  4: 

Shall  the  Commission  approve  the  changes  to  reflect  the  exclusion  of  "Compliance  Costs"  from 
the  determination  of  whether  to  Uft  the  Voluntary  Expendimre  Ceiling  or  to  adjust  the  Indi\  idual 
Expenditure  Ceiling,  as  set  forth  in  the  draft  amendments  in; 

section  1.104(i)  on  page  2  line  21  through  page  3  line  5; 

section  1.104(bb)(4)  on  page  6  lines  13-20; 

section  1.104(ff)  on  page  7  lines  18-25; 

section  1.134  on  page  15  line  20  through  page  17  line  4; 

section  1.148(a)  on  page  27  lines  9-22;  and 

section  1.152(a)(2)  and  (b)(2)  on  page  30  line  17  through  page  31  line  7;  and  page  32  line 
16  through  page  33  line  6? 


5.        Section  1.114:  Contribution  Limits 

Staff  proposes  four  modifications  to  section  1.114,  which  regulates  contribution  limits. 
a.        Section  1.114(a)  -  S500  contribution  limit: 

The  current  limit  on  contributions  to  candidates  is  $500  per  person  per  candidate.  Staff 
recommends  that  the  Commission  retain  the  $500  limit  but  add  language  to  section  1 .1 14(a)  to 
clarify  that,  in  accordance  with  the  Charter,  the  Commission  must  adjust  limits  according  to 
changes  in  the  Consumer  Price  Index.  Under  the  proposed  amendment,  those  adjustments  would 
be  automatic  -  with  the  contribution  limit  rounded  to  the  nearest  hundred  dollars  -  using  a 


^  Because  current  reports  do  not  require  committees  to  identify  "compUance  costs"  as  such,  this 
sample  was  not  precise.  For  instance,  we  did  not  count  any  committee's  legal  expenses  e\  en 
though  some  of  those  legal  expenses  may  have  been  used  to  pay  for  advice  about  compHance. 
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baseline  of  Januar\-  2012.  The  Commission  would  annually  report  the  adjustment  calculations 
on  its  website. 


DecisioD  Point  5a: 

Shall  the  Commission  approve  the  changes  to  section  1.1 14(a),  which  preserves  the  $500  per 
person  contribuuon  limit  lo  candidates,  hut  adds  language  requiring  the  Commission  to  report  the 
annual  adjustment  calculations  as  set  forth  in  the  Charter  and  which  will  roimd  the  contribution 
limit  to  the  nearest  hundred  dollars,  as  set  forth  on  page  9  lines  12-19  of  the  draft  amendments? 


b.  Secrion  1.1 14ia)(2)  -  Cumidaiive  contribution  limit: 

Section  1.1 14(a)(2)  provides  that  no  person  may  make  any  campaign  contribution  that  will  cause 
the  total  amount  contributed  by  that  person  to  all  candidates  in  an  election  to  e.xceed  $500 
multiplied  by  the  number  of  City  elective  offices  to  be  voted  on  at  that  election.  Staff 
recommends  deleting  this  provision.  This  year,  three  City  elective  offices  are  up  for  election. 
.AJl  are  City-wide  offices;  as  of  August  8,  201 1.  36  candidates  had  declared  for  Mayor,  five  had 
declared  for  Distnci  Anomey.  and  seven  had  declared  for  Sheriff.  Thus,  at  least  48  candidates 
were  seeking  City-wide  elective  office.    But  because  of  the  limitation  in  section  1.1 14(a)(2),  an 
individual  may  contribute  a  total  of  3  x  $500.  or  $1,500,  to  all  candidates  combined.  Candidates 
have  e.xpressed  to  staff  that  it  has  been  difficult  for  some  of  them  to  raise  funds  this  year  because 
of  the  limitation. 

In  contrast,  for  the  November  2010.  where  five  district  supervisor  seats  and  eight  City-wide 
offices  (including  three  on  the  Board  of  Education  and  three  on  the  Community  College  Board) 
were  up  for  election  and  a  total  of  63  candidates  ran  for  office,  an  individual  was  able  to 
contribute  up  to  13  x  $500,  or  $6,500.  It  seems  arbitrary  to  limit  the  amount  of  total 
contributions  that  an  individual  may  make  based  only  on  the  number  of  largely  tmconnected 
races  on  the  ballot.  Moreover,  the  current  law  puts  candidates  in  a  precarious  position  because  it 
is  unlikely  candidates  would  know  whether  their  donors  have  exceeded  their  personal  limit. 
Indeed,  candidates  often  have  no  way  of  knowing  how  much  a  contributor  has  already  given  to 
other  candidates  because  campaign  disclosure  reports  are  not  due  imtil  certain  times  of  the  year, 
generally  after  a  contribution  has  already  been  accepted.  So  while  it  is  simple  for  a  candidate  to 
monitor  whether  a  donor  has  given  the  candidate  more  than  $500,  it  is  not  at  all  simple  for  the 
candidate  to  monitor  how  much  money  the  same  donor  has  already  given  to  other  candidates  in 
the  same  election  cycle.  For  these  reasons,  staff  recommends  deleting  section  1 . 1 14(a)(2). 


Decision  Point  5b: 

Shall  the  Commission  approve  the  proposed  changes  to  section  1.1 14(a)  to  delete  the  overall 
limit  of  contributions  that  a  person  may  make  to  all  candidate  committees,  as  set  forth  on  page  9 
lines  20-22  of  the  draft  amendments? 


c.        Section  1.1 14(c)  -  Independent  expenditure  contribution  limit: 
Section  1.1 14(c),  adopted  by  the  voters  as  part  of  Proposition  O  in  2000.  sets  limits  on  the 
amount  of  contributions  a  person  may  make  to  non-candidate  committees  that  make  expenditures 
lo  support  or  oppose  candidates.  On  September  20,  2007.  a  federal  district  court  issued  a 


*  As  of  August  12,  201 1,  25  candidates  had  qualiUcd  lo  he  on  the  ballot  in  November  201  1 
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preliminary  injunction  enjoining  enforcement  of  section  1.1 14(c);  since  then,  the  Commission 
has  not  enforced  the  section.  Recently,  the  matter  settled,  and  the  court  issued  a  permanent 
injunction  prohibiting  the  City  firom  enforcing  section  1.11 4(c).  As  a  consequence  of  the 
settlement,  staff  recommends  that  section  1.1 14(c)  be  deleted. 


Decision  Point  5c: 

Shall  the  Commission  approve  the  proposed  deletion  of  section  1.1 14(c),  as  set  forth  on  page  10 
lines  6-14  of  the  draft  amendments? 


d.        Section  1.114(s)  -  Receipt  of  contribution: 

Section  1.1 14(g)  defines  when  an  unlawful  contribution  is  considered  to  have  been  received  by  a 
candidate.  The  section  provides  that  contributions  are  automatically  considered  to  have  been 
received  during  the  late  reporting  period  (last  1 6  days  of  election)  unless  the  candidate  returns 
the  contribution  within  48  hours  of  receipt.  State  law  provides  that  contributions  during  the  late 
reporting  period  are  received  unless  returned  within  24  hours.  Staff  believes  that  a  single 
standard  would  simplify  the  law  and  ease  compliance.  Accordingly,  staff  recommends  deleting 
this  section  from  the  CFRO.  If  the  provision  is  deleted,  committees  must  still  comply  with  the 
24-hour  rale  under  state  law. 


Decision  Point  5d: 

Shall  the  Commission  approve  the  deletion  of  section  1.11 4(g)  as  set  forth  on  page  1 1  line  22 
through  page  12  line  7  of  the  draft  amendments? 


6.        Section  1.122  and  1.148:  Use  of  Campaign  Funds 

Section  1.122(b)(1)  sets  forth  limits  on  the  use  of  campaign  funds  by  a  candidate  committee. 
Campaign  funds  may  be  used  only  on  behalf  of  the  candidacy  for  the  office  specified  in  the 
candidate's  declaration  of  intention  or  for  expenses  associated  with  holding  that  office,  if  such 
expenditures  are  reasonably  related  to  a  legislative,  governmental  or  political  purpose. 
Candidates  may  not  expend  funds  to  support  any  other  candidate,  to  support  or  oppose  any  ballot 
measure,  or  to  make  charitable  contributions.  However,  candidates  may  use  funds  to  support  the 
ranking  of  another  candidate  in  ranked  choice  elections  if  the  primary  purpose  of  the 
expenditures  is  to  further  the  candidate's  own  campaign. 

a.  Section  1.122fb):  Fundraisers  and  VIP  statements: 

Staff  proposes  explicitly  permitting  a  candidate  to  use  campaign  funds  in  two  additional 
circumstances  that  advance  the  candidate's  candidacy  for  office: 

•  Under  the  proposal,  a  candidate  could  use  campaign  funds  to  pay  for  the  costs  of 
attending  a  fundraiser  for  a  charitable  organization.  Attendance  at  such  events  often 
helps  to  advance  a  candidacy  by  alio  whig  the  candidate  to  meet  and  greet  with  others; 
thus,  paying  for  such  costs  should  be  permissible.  However,  the  ban  on  otherwise 
making  a  donation  from  a  candidate's  campaign  funds  to  a  charitable  organization  would 
remain  in  effect. 

•  The  proposal  also  would  allow  a  candidate  to  use  campaign  funds  to  submit  an  argument 
in  the  Voter  Information  Pamphlet  ("VIP")  regarding  a  ballot  measure,  provided  that  the 
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candidate  spends  no  more  than  $400  on  the  argument.  Submitting  a  ballot  argument  in 
the  VIP  is  a  way  of  iniomiing  v  oters  about  a  candidate's  position  on  an  issue  of  public 
concern:  thus,  it  often  helps  to  advance  a  candidacy.  The  $400  limit  would  allow  a 
candidate  to  use  campaign  funds  to  submit  a  statement  of  1 00  words  ($200  fee  plus  $2 
per  word). 

Staffs  proposal  would  also  reorganize  section  1 .122(b)  to  make  it  easier  to  follow. 


Decision  Point  6a: 

Shall  the  Commission  approve  the  proposed  changes  in  section  1.122(b)  as  set  forth  on  page  12 
line  1 8  through  page  1 4  line  9  of  the  draft  amendments? 


b,  Section  J.  1 22(c):  Transfer  of  funds: 

In  section  1.122(c).  staff  proposes  adding  language  to  clarify  that  a  candidate  may  transfer  funds 
from  the  candidate's  committee  only  before  funds  become  surplus.  Surplus  funds  are  funds  that 
remain  in  a  candidate's  account  at  the  time  the  candidate  leaves  City  elective  office  or  at  the  end 
of  the  post-election  reporting  period  following  the  candidate's  defeat.  See  CFRO  §  1.104(dd). 
.-Vn>  lun^is  :r.  j  eai'Jidate's  account  that  become  surplus  must  be  either  (a)  returned  to 
contributors,  (b )  donated  to  a  charitable  organization,  (c)  donated  to  the  City,  or  (d)  used  to  pay 
outstanding  debts  and  expenses  associated  with  terminating  the  committee.  Surplus  funds  may 
not  be  transferred.  See  CFRO  §  1.122(b)(4).  This  proposed  amendment  would  clarify  but  not 
change  that  rule. 


Decision  Point  6b: 

Shall  the  Commission  approve  the  proposed  changes  in  section  1.122(c).  as  set  forth  on  page  14 
lines  10-15  of  the  draft  amendments? 


c,  Section  l.I4S(b):  i'se  of  public  funds: 

Section  1 . 1 48(b)  separately  sets  out  restrictions  on  the  use  of  public  funds  by  candidates  who 
receive  public  financing.  In  section  1.148(b).  staff  proposes  adding  language  to  codify  staffs 
advice  that  candidates  may  not  use  public  funds  for  officeholder  expenses  after  the  publicly 
financed  candidate  wins  the  election  and  takes  office.  Public  funds  are  designed  to  be  used  to 
promote  a  candidacy  in  a  political  campaign,  not  to  cover  office  expenses  after  the  candidate 
wins  the  election,  (^andidates  may  use  other,  non-public  funds  in  their  campaign  trust  accounts 
to  pay  for  office  expenses,  so  long  as  such  funds  are  raised  more  than  30  days  after  the  election 
or  are  funds  remaining  in  the  candidate's  account  after  reimbursing  the  City  in  full  for  all  public 
funds.   Relaledly.  staff  also  proposes  amending  section  1 . 1 50(b)  to  reference  the  allowable  uses 
of  public  funds  in  section  1.148.  (See  section  7  below  for  discussion  of  other  proposed  changes 
to  section  1.150.) 


I  Decision  Point  6c: 

Shall  the  Commission  approve  language  in  section  1 .148(b)  to  clarify  that  public  funds  may  not 
be  used  lor  officeholder  cxpen.ses.  as  set  forth  on  page  27  line  23  through  page  28  line  9  of  the 
draft  amcudnienls:  and  in  section  1 .15()(b)  on  page  29  lines  1 1-20  to  cross-reference  section 
1.148? 
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7. 


Proposed  Amendments  to  the  Public  Financing  Program 


In  addition  to  tiie  changes  discussed  above  that  will  affect  the  public  financing  program,  staff 
proposes  the  following  amendments  to  the  program. 

q,  Sections  1.140  and  1.142(a):  Eligibility  to  receive  public  financing.: 

Staff  recommends  deleting  sections  1.140(a)(1)  and  1.142(a),  which  require  all  candidates  who 
seek  public  financing  to  file  a  statement  that  they  intend  to  participate  in  the  public  financing 
program  under  section  1.142.  The  filing  requirement  no  longer  serves  any  purpose.  It  is  a  hold- 
over provision  fi:om  an  earlier  version  of  the  CFRO  that  required  the  Executive  Director  to  make 
an  early  funding  determination  based  on  the  number  of  candidates  who  had  filed  statements 
indicating  their  intent  to  seek  public  financing.  Eliminating  this  requirement  will  cut  dovvxi  on 
red  tape  without  affecting  fbe  public  financing  program.  The  failure  to  file  a  statement  of 
participation  by  the  last  day  to  file  nomination  papers  has  become  a  stumbling  block  for  some 
candidates  seeking  public  funds. 


Decision  Point  7a 

Shall  the  Commission  approve  deleting  the  requirement  that  a  candidate  seeking  public  funds 
must  have  filed  a  statement  that  he  or  she  intends  to  participate  in  the  public  financing  program, 
as  set  forth  in  the  deletion  of  sections  1.140(a)(1)  on  page  19  lines  3-4,  and  1.142(  a)  on  page 
221ines  10-15  of  the  draft  amendments? 


b.        Section  1.140(a)(2)(C):  Vendor  contributions  and  payments: 

Current  section  1.140(a)(2)(C)  requires  applicants  for  public  financing  to  agree  (i)  not  to  pay  any 
campaign  vendors  or  contractors  in  return  for  a  contribution  and  (ii)  not  to  make  more  than  50 
total  payments  to  a  vendor  or  contractor  that  has  made  a  contribution  to  the  candidate.  Staff 
believes  that  this  provision  is  not  necessary.  The  first  rule  -  that  a  publicly  fmanced  candidate 
cannot  hire  a  contractor  in  return  for  a  contribution  -  is  unnecessary  in  light  of  other  campaign 
finance  rules.  And  the  second  rule  -  that  a  candidate  cannot  make  more  than  50  payments  to  a 
vendor  who  has  made  a  contribution  -  does  not  advance  any  policy  goal. 


Decision  Point  7b 

Shall  the  Commission  approve  deleting  section  1.140(a)(2)(C)  as  set  forth  on  page  19  lines  10-13 
of  the  draft  amendments? 


c.  Section  1.140(b)(2):  Qualifying  contributions  for  Board  of  Supervisors  candidates: 

To  qualify  for  public  financing,  a  candidate  for  the  Board  of  Supervisors  currently  must  raise 
$5,000,  in  qualifying  contributions  fi:om  at  least  75  contributors  before  the  70*  day  of  the 
election.  See  CFRO  §  1.140(b)(2).  Staff  proposes  raising  that  threshold  so  that  a  candidate  for 
the  Board  must  raise  at  least  $10,000  in  qualifying  contributions  from  100  contributors.  One  key 
goal  of  the  pubHc  financing  program  is  to  ensure  that  candidates  establish  sufficient  community 
support  before  they  become  eHgible  for  public  funds.  In  the  November  201 0  elecfion,  $284. 1 83 
was  disbursed  in  public  funds  to  six  candidates  who  received  five  percent  or  fewer  votes  in  the 
first  round  of  voting  in  their  respective  districts.  One  way  to  ensure  that  candidates  have 
sufficient  community  support  is  to  raise  the  initial  quahfying  threshold.  By  raising  the  threshold 


from  $5,000  to  $10,000,  staff  believes  that  the  goal  could  be  advanced  without  imposing  an 
unreasonable  burden  on  grassroots  candidates  seeking  to  participate  in  the  program. 


Decision  Point  7c-l 

Shall  the  Commission  approve  increasing  from  $5,000  to  $10,000  the  amount  that  a  candidate 
for  the  Board  of  Nupcr\  isor^  nuisi  raise  initially  in  order  to  qualify-  for  public  funds,  as  set  forth 
I  in  section  l.HOibuZ  i  on  page  20  lines  16-17  of  the  draft  amendments'?  


In  connection  with  the  above  change,  staff  proposes  that  the  Commission  also  change  the 

:~   ■  -  ■      .  jiion  1  J 40(b)(?)  so  that  to  qualify  for  public  fmancing,  a  supervisorial  candidate 

:  .  d  b\  a  candidate  who  has  received  contributions  or  made  expenditures  that  equal 

01-  .  X....:  >  . '  ■.(lOO. 


Decision  Point  7c-2 

Shall  die  Commission  approve  increasing  from  $5,000  to  $10,000  the  amount  of  contributions 
received  or  expenditures  made  by  an  opponent  of  a  candidate  seeking  to  qualify  for  public 
financing,  as  set  forth  in  section  1 .140(b)(3)  on  page  20  lines  28-20  of  the  draft  amendments? 


d  Sections  1.140(h)(3)  and  1.140(cl(3}:  Simplifjcanon  of  language: 

Sections  1.140(b)(3)  and  1.140(c)(3)  provide  that  a  candidate  cannot  be  certified  for  public  funds 
unless  he  or  she  is  opposed  by  a  candidate  who  has  either  ""established  eligibility  to  receive 
public  financing"  or  received  at  least  $5,000  (Board)  or  $50,000  (IVIayor)  in  contributions  or 
made  $5.'i()()  (  Board)  or  $50,000  (Mayor)  in  expenditures.  Staff  proposes  simplifying  this 
provision  so  that  a  candidate  for  Mayor  would  have  to  be  opposed  by  another  candidate  who  has 
raised  $50,000  (whether  or  not  that  candidate  is  eligible  for  public  fmancing)  and  a  candidate  for 
the  Board  would  have  to  be  opposed  by  another  candidate  who  has  raised  $10,000  (again, 
whether  or  not  that  candidate  is  eligible  for  public  financing). 


Decision  Point  7d 

Shall  the  Commission  approve  deleting  the  phrase  "'who  has  either  established  eligibility  to 
receive  pubUc  fmancing"  in  sections  1.140(b)(3)  and  1.140(c)(3)  as  set  forth,  respectively,  on 
page  20  lines  18-20  and  page  21  lines  7-9  of  the  draft  amendments? 


e.  Section  1.150(a):  Audit: 

Section  1 .150(a)  requires  the  Commission  to  audit  the  committees  of  all  publicly  financed 
candidates  and  separately  authorizes  the  Executive  Director  to  initiate  targeted  or  randomly 
selected  audits  of  other  committees  as  well.  All  audits  must  begin  within  60  days  after  the  first 
post-election  disclosure  report,  which  is  generally  due  on  January  3 1  following  a  November 
election.  So  under  current  law,  staff  must  initiate  any  audits  by  early  April,  whether  or  not  the 
candidate  is  publicly  financed.  Staff  proposes  to  amend  that  section  to  allow  audits  of 
committees  that  do  not  receive  public  llnancing  to  begin  at  any  time,  even  outside  the  60-day 
window.  The  proposal  would  still  rcLiuirc  ilic  C  ommission  to  begin  auditing  publicly  financed 
candidates  within  the  60-day  period. 


16 


Decision  Point  7e: 

Shall  the  Conimission  approve  the  changes  in  section  1 . 1 50(a),  as  set  forth  on  page  28  line  22 
through  page  29  line  9  of  the  draft  amendments?  


/  Section  1.150(h)(2):  Qualified  campaign  expenditures  that  exceed  lEC: 

Under  current  section  1.150(b)(2),  any  pubHcly  financed  candidate  who  makes  qualified 
campaign  expenditures  that  exceed  his  or  her  Individual  Expenditure  Ceiling  (lEC)  by  ten 
percent  is  subject  to  penalties  and,  in  addition,  must  repay  the  amount  of  public  funds  he  or  she 
received.  Because  lECs  may  be  and  are  often  raised,  the  amount  of  the  "ten  percent"  may  also 
increase  such  that  candidates  in  the  same  race  subject  to  differing  lECs  would  be  subject  to 
different  thresholds  before  they  are  deemed  to  have  violated  the  law.  Staff  recommends 
changing  the  law  by  establishing  set  amounts  in  section  1.150(b)(2)  so  that  a  Board  candidate 
may  not  make  qualified  campaign  expenditures  that  exceed  his  or  her  lEC  by  SI 5,000  or  more, 
and  a  Mayoral  candidate  may  not  make  qualified  campaign  expenditures  that  exceed  his  or  her 
lEC  by  $150,000  or  more. 


Decision  Point  If: 

Shall  the  Commission  approve  the  changes  to  section  1.150(b)(2)  as  set  forth  on  page  29  line  22 
through  page  30  line  2  of  the  draft  amendments? 


8;  Proposed  Amendments  to  Section  1.104:  Definitions 

Staff  proposes  to  amend  section  1.104,  the  "definitions"  section  of  the  CFRO.  by  adding, 
modifying  and  deleting  definitions.  In  general,  the  proposed  additions  track  detlnitions  that 
currently  appear  in  different  parts  of  the  CFRO.  Some  of  these  terms  appear  in  several  sections 
of  the  CFRO,  so  consolidating  them  will  help  to  streamline  the  Ordinance  and  make  easier  for 
anyone  to  locate  these  definitions  that  are  used  in  various  sections  of  the  Ordinance. 

Proposed  section  1.104(e)  "Clearly  identifies":  this  proposed  new  definition  generally  tracks 
the  definitions  that  appear  currently  in  section  1.160.5(a)(4)  relating  to  persuasion  polls,  and  in 
section  1.161.5(c)(6)  relating  to  electioneering  communications.  Similar  terms  also  appear  in 
sections  1.115  regarding  coordination,  1.134  regarding  hfting  of  the  voluntary  expenditure 
ceilings,  1.143  regarding  adjustment  of  the  individual  expenditure  ceilings,  and  1.152  regarding 
supplemental  reporting  in  public  fmancing  races.  Staff  believes  that  it  makes  sense  to  define  the 
term  for  all  purposes  in  section  1.104. 

Proposed  section  1.104(h)  "Communication" :  this  proposed  new  definition  generally  tracks 
language  from  the  definition  of  "electioneering  communication"  that  currently  appears  in  section 
1.161.5(c)(3)  and  the  definition  of  "campaign  advertisement"  that  currently  appears  in  section 
1.162(b).  The  term  "communication"  appears  throughout  the  CFRO. 

Proposed  section  1.104(i)  "Compliance  Costs":  see  discussion  in  section  4.  starting  on  page  9 
of  this  memo.  Staff  also  proposes  modifying  the  definition  of  "Qualified  campaign  expenditure" 
in  section  1.104(cc)  to  effectuate  the  "compliance  costs"  proposal. 
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Proposed  secnon  1.104(1)  "Disclosurt'  Deadlint'":  see  discussion  in  section  3.  starting  on  page 
8  of  this  memo.  This  proposed  new  dcrmiiion  identifies  the  deadhnes  for  the  disclosure  of 
rcpi^ns  required  of  third  parties  and  candidate  commirtees. 

;.i)/7  L104tm)  "Disirihuie"  and  " Disrrihuiion" :  this  proposed  new  definition 
.  ^  ^  die  definition  of  "distributed"  in  current  section  1.161.5(c)(2)  regarding 
communications.  The  term  "distributed""  is  used  throughout  the  CFRO.  In 
^ !  ere  ihc  tcmi  "distributed""  does  not  currently  appear  {e.g.,  in  the  proposed  definition 
o;   ir  eir.  rcr  eomnuinication""  in  section  1.104(z)).  staff  proposes  using  it  to  standardize  the 
languu'.:.       \.  i".:'i\mce. 

Propose . .  . .     ^     .<>4(u)  "Interner  Advertisement":  this  proposed  definition  replaces  the 
detinition  of  "internet  Communication"'  that  currently  appears  in  section  1.161.5(c)(4)  regarding 
electioneering  communications  and  section  1.163.5('b)(2)  regarding  false  endorsements. 

Current  section  1.104ix)  "Recorded  telephone  message  ":  because  staff  is  recommending 
deletion  of  section  1.163.  which  sets  forth  the  disclosure  requirements  for  recorded  telephone 
messages,  staff  recommends  deleting  this  detinition  as  well. 

Proposed  amendments  to  section  1.104(ee)  "Total  Opposition  Spending":  the  proposed  changes 
harmonize  the  definition  of  "Total  Opposition  Spending""  with  the  proposed  new  third  party- 
disclosure  rules  discussed  above  in  section  1  starting  on  page  2. 

Proposed  amendments  to  section  1.104(ff>  "Total  Supportive  Funds  ":  the  proposed  addition  of 
the  words  "and  public  funds""  would  reflect  the  Commission's  current  practice  of  counting  public 
funds  when  calculating  a  publicly  financed  candidate's  lEC.  The  other  proposed  changes 
harmonize  the  detinition  of  "Total  Opposition  Spending'"  with  the  proposed  new  third  party- 
disclosure  rules  and  the  proposed  "compliance  costs"  calculation. 


Decision  Point  8: 

Shall  the  Commission  approve  the  proposed  amendments  to  section  1.104  definitions,  as  set 
forth  beginning  on  page  2  line  8  through  page  8  line  1 8  of  the  draft  amendments? 


9^  Email  Notice  Provisions  in  Sections  1.128.  1.134  and  1.142 

SiaiT  proposes  a  scries  of  new  electronic  notice  provisions  requiring  the  Commission  to  provide 
email  and  online  notice  when  critical  milestones  are  reached  in  races  with  public  financing  or  a 
\()lun(ar\  expenditure  ceiling  ( Vl-C).  I  hc  proposals  would  require  the  Commission  to  post  a 
notice  on  its  website  and  send  email  notice  to  all  candidates  in  a  race: 

•  within  two  business  days  of  a  filing  indicating  that  a  candidate  in  a  race  has  accepted  the 
VEC  (section  1.128(c)); 

•  within  (Mie  business  day  of  receiving  a  filing  that  the  VHC  has  been  broken  in  a  race 
(section  1 . 1  .^4(0);  and 
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•    within  two  business  days  of  certifying  a  candidate  for  public  funds  (1 .142(g)). 

This  proposal  generally  codifies  existing  practice,  except  that  staff  proposes  that  notices  be  sent 
via  email  only,  not  regular  mail.  This  paperless  notice  requirement  will  accord  with  the 
Commission's  plan  to  eliminate  paper  where  possible,  and  to  save  money  and  resources. 


Decision  Point  9: 

Shall  the  Commission  approve  the  proposed  changes  to  sections  1.128(c),  134(c),  and  1.142(g), 
to  require  the  Commission  to  post  certain  information  on  its  website  and  to  provide  written 
notice  only  by  email,  as  set  forth,  respectively,  on  pages  15  lines  6-14,  page  17  line  22  through 
page  18  line  2,  and  page  24  lines  15-18  of  the  draft  amendments? 


10.      Persuasion  Polls 

Section  1.160.5  requires  disclosure  reports  and  "paid  for  by"  disclaimers  for  persuasion  polls, 
which  are  telephone  calls  that  send  political  messages  through  in  the  guise  of  collecting  data. 
Staff  proposes  deleting  subsection  (c)(5),  which  provides  for  late  filing  fines,  because  that 
subsection  unnecessarily  duplicates  the  late  filing  provisions  in  section  1 . 1 70.  Staff  also 
proposes  a  series  of  minor,  technical  amendments  to  the  section,  such  as  replacing  the  term 
"disclosure  date"  to  avoid  any  confusion  with  the  proposed  "Disclosure  Deadline"  scheme 
discussed  above. 


Decision  Point  10: 

Shall  the  Commission  approve  the  proposed  changes  to  section  1.60.5,  as  set  forth  on  page  34 
line  19  through  page  39  line  4  of  the  draft  amendments? 


11.      False  Endorsements 

Section  1.163.5  currently  prohibits  falsely  claiming  in  a  campaign  advertisement  that  someone 
has  endorsed  a  candidate  or  measure  when  that  person  has  not  made  such  an  endorsement.  Staff 
proposes  applying  this  prohibition  on  false  endorsements  to  communications  other  than 
campaign  ads.  Widely  distributed  campaign  materials  containing  false  endorsements  are  equally 
harmful  whether  they  appear  in  advertisements  or  other  ty-pes  of  communications.  For  that 
reason,  staff  proposes  applying  the  false  endorsement  ban  to  all  communications  distributed  to 
1,000  or  more  people  within  90  days  of  Election  Day. 


Decision  Point  11: 

Shall  the  Commission  approve  the  proposed  changes  to  section  1 .63.5,  as  set  forth  on  page  39 
line  6  through  page  40  line  17  of  the  draft  amendments?  


12.      Proposed  Deletions  to  CFRO  sections  1.161, 161.5,  1.162,  and  1.163 

Because  the  substantive  provisions  of  sections  1.161  (disclosure  and  filing  requirements  for  mass 
mailings),  1.161.5  (disclosure  and  filing  for  electioneering  communications),  and  1.162 
(disclosure  requirements  -  campaign  advertising)  would  be  replaced  by  odier  provisions  as 
discussed  above,  staff  recommends  deleting  these  sections  fi-om  the  CFRO. 
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As  noted  in  footnote  1.  staff  also  recommends  the  deletion  of  section  1.163  because  recorded 
telephone  messages  are  covered  under  state  law.  and  the  language  in  section  1.163  duplicates  the 
requirements  of  state  law  governing  recorded  telephone  messages. 


Decision  Point  12: 

Shall  the  Commission  approve  the  proposed  amendments  to  delete  sections  1.161.  1.161.5, 
1.162.  and  1.163.  as  set  forth  on  page  46  line  13  through  page  53  line  16  of  the  draft 
amendments? 


13.       ()\crall  apprpMil  of  the  draft  amendments 

i  i^posal.  staff  has  proposed  minor  and  technical  changes  to  tighten  and 
_         This  memo  does  not  hst  all  those  minor,  non-substantive  changes.  Staff 
r^x  .  C  ir.;c:K;>  iiiai  al  ier  consideration  of  the  decision  points  above,  the  Commission  should  vote  to 
approN  0  ail  ihe  remaining  changes  set  forth  in  the  attached  version  of  the  draft  amendments. 


Decision  Point  13: 

Shall  the  Commission  approve  all  the  changes  set  forth  in  the  draft  amendments,  subject  to 
changes  otherwise  approved  by  the  Commission  at  its  meeting(s)? 
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FILE  NO. 


ORDINANCE  NO, 


1  [Campaign  Finance  Reform  Ordinance  Amendments] 
2 

3  Ordinance  amending  the  Campaign  Finance  Reform  Ordinance,  Article  I,  Chapter  1  of 

4  the  Campaign  and  Governmental  Conduct  Code,  to  modify  and  streamline  disclaimer 

5  and  reporting  requirements  for  candidates  and  third  parties  raising  and  spending  funds 

6  in  local  elections,  to  require  the  Ethics  Commission  to  provide  public  notice  when 

7  thresholds  are  met,  to  eliminate  the  overall  contribution  limit  on  contributions  to  all 

8  candidates  on  the  ballot  in  a  single  election,  and  to  make  various  reporting  and 

9  disclaimer  requirements  parallel  to  requirements  in  State  law. 

"10  NOTE:  Additions  are  single -underline  halics  Times  SeM-  Roman: 

deletions  are  sr/ikc  ihrough  iiaiics  Times  Xcm-  Roman. 

11  Board  amendment  additions  are  double-underlined: 

Board  amendment  deletions  are  strikethrcugh  ncrmal. 

12 

13  Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

14  Section  1.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 

15  amended  by  amending  Sections  1.104,  1.109.  1.114.  1.122.  1.128.  1.134.  1.135.  1.140. 

16  1.142,  1.143,  1.148.  1.150,  1.152.  1.160.5  and  1 .1 63.5.  to  read  as  follows: 

17  Sec.  SEC.  1.104.  -  DEFINITIONS. 

1 8  Whenever  in  this  Chapter  the  following  words  or  phrases  are  used,  they  shail  mean: 

19  (a)  "Candidate"  shall  be  defined  as  set  forth  in  the  California  Political  Reform  Act. 

20  California  Government  Code  section  81000,  et  seq.,  but  shall  include  only  candidates  fcr  City 

21  elective  office. 

22  (b)  "Candidate  committee"  shall  mean  a  committee  controlled  by  a  candidate,  and 

23  primarily  formed  to  support  that  candidate's  election  for  City  elective  office. 

24  (c)  "Charitable  organization"  shall  mean  an  entity  exempt  from  taxation  pursuant  to 

25  Title  26,  Section  501  of  the  United  State  Code. 
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1  (d)  "City  elective  office"  shall  mean  the  offices  of  Mayor.  Member  of  the  Board  of 

2  Supervisors.  City  Attorney,  District  Attorney.  Treasurer,  Sheriff,  Assessor.  Public  Defender, 

3  Member  of  the  Board  of  Education  of  the  San  Francisco  Unified  School  District  and  Member 

4  of  the  Governing  Board  of  the  San  Francisco  Community  College  District.  The  Board  of 

5  Supervisors  consists  of  eleven  separate  City  elective  offices,  the  San  Francisco  Community 

6  College  District  consists  of  seven  separate  City  elective  offices,  and  the  Board  of  Education  of 

7  the  San  Francisco  Unified  School  District  consists  of  seven  separate  City  elective  offices. 

8  lei  "Clearly  ideniiUes"  with  respect  to  a  candidate  shall  mean  the  communication  contains  the 

9  candidate's  name,  nickname  or  image  or  makes  any  other  unambiguous  reference  to  the  candidate  such 

1 0  as  "vour  Supervisor"  or  "the  incumbent. "  and  with  respect  to  a  measure  shall  mean  the  communication 

1 1  contains  an  unambiguous  reference  to  the  measure  such  as  "Proposition  A  "  or  "the  school  bond 

1 2  measure.  " 

13  "Code"  shall  mean  the  San  Francisco  Campaign  and  Governmental  Conduct 

14  Code. 

1 5  f^re;  "Committee"  shall  be  defined  as  set  forth  in  the  California  Political  Reform  Act, 

16  California  Government  Code  section  81000,  et  seq. 

1  7  (h)  "Communication "  shall  mean  any  communication,  including  but  not  limited  to  any 

1 8  broadcast,  cable,  satellite,  radio,  internet,  or  telephone  comtnumcation.  and  any  mailing,  flyer,  email. 

1 9  door  hanger,  pamphlet,  brochure,  card,  poster,  sign,  billboard,  facsimile,  or  printed  advertisement  in  a 

20  newspaper,  magazine  or  other  medium. 

21  fi)  "Compliance  Costs"  shall  mean  expenses  incurred  by  a  candidate  committee  to  pay  for 

22  accounting  costs  and  lesal  fees  associated  with  the  preparation,  filing,  revicM'  and  or  audit  of 

23  campaign  finance  disclosure  reports  required  by  the  California  Political  Reform  Act  and  the  provisions 

24  of  this  Chapter  For  the  purposes  of  this  Chapter,  a  candidate  committee's  total  "compliance  costs" 

25  shall  not  exceed:  $N~,500  for  a  candidate  committee  support im:  a  candidate  for  .\(avor:  S 2 4. 300  for  a 
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1  candidate  committee  supporting  a  candidate  for  Assessor.  Public  Defender.  City  Anornev.  Disinci 

2  Attorney,  Treasurer,  or  Sheriff;  $14.300  for  a  candidate  committee  supporting  a  candidate  for 

3  Supervisor;  or  $10,400  for  a  candidate  committee  supporting  a  candidate  for  the  Board  of  Education  of 

4  the  San  Francisco  Unified  School  District  or  the  Governing  Board  of  the  San  Francisco  Communin 

5  CoUese  District. 

6  ^(i)  "Contribution"  shall  be  defined  as  set  forth  in  the  California  Political  Reform  Act. 

7  California  Government  Code  section  81000,  et  seq.;  provided,  however,  that  "contribution" 

8  shall  include  loans  of  any  kind  or  nature. 

9  Mfk)  "Controlled  committee"  shall  be  defined  as  set  forth  in  the  California  Political 

10  Reform  Act,  California  Government  Code  section  81000,  et  seq. 

1 1  (l)  "Disclosure  Deadline" shall  mean  the  following  dates:  each  Wednesday  more  than  21  da\s 

12  before  the  date  of  the  election;  each  Monday  and  Wednesday  between  21  and  seven  days  before  the 

1 3  date  of  the  election;  and  the  last  Wednesday,  Thursday,  Friday  and  Monday  immediately  preceding  the 

14  date  of  the  election. 

15  (m)  "Distribute"  or  "distribution"  shall  mean  any  act  that  permits  a  communication  to  be 

16  viewed,  read  or  heard. 

17  ^(n)  "Election"  shall  mean  any  genera^  or  special  municipal  election  held  in  the  City 

18  and  County  of  San  Francisco  for  City  elective  office  or  for  a  local  measure,  regardless  of 

19  whether  the  election  is  conducted  by  district  or  Citywide. 

20  ff}(ol  "Enforcement  authority"  shall  mean  the  District  Attorney  for  criminal  enforcement. 

21  the  City  Attorney  for  civil  enforcement,  and  the  Ethics  Commission  for  administrative 

22  enforcement.  Nothing  in  this  Chapter  shall  be  construed  as  limiting  the  authority  of  any  law 

23  enforcement  agency  or  prosecuting  attorney  to  enforce  the  provisions  of  this  Chapter  under 

24  any  circumstances  where  such  law  enforcement  agency  or  prosecuting  attorney  otherwise 

25  has  lawful  authority  to  do  so. 
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1  il^(p'  "Ethics  Commission"  shall  mean  the  San  Francisco  Ethics  Commission. 

2  ^'Ai  "Executive  Director"  shall  mean  the  Executive  Director  of  the  Ethics  Commission. 

3  or  the  Executive  Director's  designee. 

4  Hm^jii  "General  purpose  committee"  shall  be  defined  as  set  forth  in  the  California 

5  Political  Reform  Act.  California  Government  Code  section  81000  et  seq. 

6  ^<ji±  "Independent  expenditure"  shall  be  defined  as  set  forth  in  the  California  Political 

7  Reform  Act.  California  Government  Code  section  81000  et  seq.  An  expenditure  is  not 

8  considered  independent  and  shall  be  treated  as  a  contribution  from  the  person  making  the 

9  expenditure  to  the  candidate  on  whose  behalf  or  for  whose  benefit  the  expenditure  is  made,  if 

10  the  expenditure  is  made  at  the  request,  suggestion,  or  direction  of,  or  in  cooperation, 

1 1  consultation,  concert  or  coordination  with,  the  candidate  on  whose  behalf,  or  for  whose 

12  benefit,  the  expenditure  is  made. 

13  w4ni  "Individual  Expenditure  Ceiling"  shall  mean  the  expenditure  ceiling  established  for 

14  each  individual  candidate  for  Mayor  or  the  Board  of  Supervisors  whom  the  Ethics  Commission 

1 5  has  certified  as  eligible  to  receive  public  funds  under  this  Chapter. 

1 6  lu)  "Internet  advertisement"  shall  mean  paid  internet  advertisements  such  as  "banner"  and  "pop 

1 7  up"  advertisements,  paid  emails  or  emails  sent  to  addresses  purchased  from  another  person,  and 

1 8  similar  types  of  internet  communications  as  defined  bv  the  Ethics  Commission  bv  regulation,  but  shall 

1 9  not  include  web  bloo[s.  listserves  sent  to  persons  who  have  contacted  the  sender,  discussion  forums,  or 

20  comments  and  similar  unpaid  po.stings  on  web  pages. 

21  ^(v)  "Itemized  disclosure  statement"  shall  mean  a  form  promulgated  by  the  Ethics 

22  Commission  that  provides  a  detailed  description  of  the  separate  costs  associated  with  a 

23  communication,  including  but  not  limited  to  photography,  design,  production,  printing, 

24  distribution,  and  postage. 
25 
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1  4q^(M>)  "Mass  mailing"  shall  be  defined  as  set  forth  in  the  California  Political  Reform  Act. 

2  Califomia  Government  Code  section  81000  et  seq.,  provided  that  the  mass  mailing  advocates 

3  for  or  against  one  or  more  candidates  for  City  elective  office. 

4  M{x)  "Matching  contribution"  shall  mean  a  contribution  up  to  $500,  made  by  an 

5  individual,  other  than  the  candidate,  who  is  a  resident  of  San  Francisco.  Matching 

6  contributions  shall  not  include  loans,  contributions  received  more  than  18  months  before  the 

7  date  of  the  election,  qualifying  contributions  or  contributions  made  by  the  candidate's  spouse. 

8  registered  domestic  partner  or  dependent  child.  Matching  contributions  must  also  comply  with 

9  all  requirements  of  this  Chapter.  Matching  contributions  under  $100  that  are  not  made  by 

10  written  instrument  must  be  accompanied  by  written  documentation  sufficient  to  establish  the 

11  contributor's  name  and  address.  The  Ethics  Commission  shall  set  forth,  by  regulation,  the 

12  types  of  documents  sufficient  to  establish  a  contributor's  name  and  address  for  the  purpose  of 

13  this  subsection. 

14  .       {s}(y}  "Measure"  shall  mean  any  City,  San  Francisco  Unified  School  District  or  San 

15  Francisco  Community  College  District  referendum,  recall  or  ballot  proposition,  whether  or  not 

1 6  it  qualifies  for  the  ballot. 

17  M(z)  "Member  communication"  shall  mean  a  communication  made  by  an  organization 

18  or  its  committee  for  the  publication,  dissemination  or  communication  distribution  to  the 

19  organization's  members,  employees  or  shareholders,  or  to  the  families  of  the  organization's 

20  members,  employees  or  shareholders^  by  newsletter,  letter,  flyer,  c  mail  email  or  similar  written 

21  or  spoken  material,  that  supports  or  opposes  a  candidate  or  measure. 

22  M{aa)  "Person"  shall  mean  any  individual,  partnership,  corporation,  association,  firm. 

23  committee,  club  or  other  organization  or  group  of  persons,  however  organized. 

24  Mfbb)  "Qualified  campaign  expenditure"  for  candidates  shall  mean  all  of  the  following; 
25 
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1  (1)  Any  expenditure  made  by  a  candidate  commitiee.  or  bv  a  comminec  com-olkd  by  {he 

2  t\mJiJd(o.  for  the  purpose  of  influencing  or  attempting  to  influence  the  actions  of  the  voters  for 

3  the  election  of  the  candidate  to  City  elective  office. 

4  (2)  A  nonmonetary  contribution  provided  to  the  candidate  comminee.  ofHccholdcr  or 

5  comminoo  conrrollod  by  ihc  candidoie. 

6  (3)  The  total  cost  actually  paid  or  incurred  by  the  candidate  comminee  or  controlled 

7  comminee  of  [he  candidare  for  a  slate  mailing  or  other  campaign  literature  produced  or 

8  authorized  by  more  than  one  candidate. 

9  ^4>  E.xpe/ises  incurred,  but  for  which  payment  has  not  yet  been  made. 

10  (5/  Expenses  associated  with  complying  with  applicable  laws,  including  but  not  limited  to  the 

11  California  Political  Reform  Act.  California  Government  Code  Section  SI 000,  et  seq.,  and  the 

1 2  provisions  of  this  Chapter. 

13  (44)  "Qualified  campaign  expenditure"  shall  not  include  Compliance  Costs:  filing  fees^7 

14  expenses  incurred  in  connection  with  an  administrative  or  judicial  proceeding,  payments  for 

1 5  administrative,  civil  or  criminal  fines,  including  late  filing  fees^r  costs  incurred  after  the  election 

16  that  do  not  directly  affect  the  outcome  of  the  election,  including  but  not  limited  to  utility  bills 

1  7  andz  expenses  associated  with  an  auditor  and  expenses  related  to  preparing  post  election  campaign 

1 8  finance  disclosure  reports  as  required  by  the  California  Political  Reform  Act.  California  Government 

19  Code  Section  SI  000.  et  seq..  and  the  provisions  of  {his  Chapter,  or  payments  for  inaugural  activities 

20  or  officeholder  expenses. 

21  eci  "Qualifying  contribution"  shall  mean  a  contribution  of  not  less  than  $10  and  not 

22  more  than  $100  that  is  made  by  an  individual  who  is  a  resident  of  San  Francisco  and  that 

23  complies  with  all  requirements  of  this  Chapter.  Qualifying  contributions  shall  not  include 

24  loans,  contributions  received  more  than  18  months  before  the  date  of  the  election  or 

25  contributions  made  by  the  candidate  or  the  candidate's  spouse,  registered  domestic  partner  or 

*Name  of  Supervisor/Committee/Department* 

BOARD  OF  SUPERVISORS  Page  6 

8/17/2011 

S:\C.F.R.O\2011\Possible  AmdtsVdrafl  ordinance  8  17  2011.DOC 


1  dependent  child.  Qualifying  contributions  under  S100  that  are  not  made  by  written  instrument 

2  must  be  accompanied  by  written  documentation  sufficient  to  establish  the  contributor's  name 

3  and  address.  The  Ethics  Commission  shall  set  forth,  by  regulation,  the  types  of  documents 

4  sufficient  to  establish  a  contributor's  name  and  address  for  the  purpose  of  this  subsection. 

5  (x)  "Recorded  telephone  message  "  shall  mean  a  recorded  audio  message  that  expressly 

6  supports  or  opposes  a  candidate  for  Ciiy  elective  office  that  is  distributed  by  lelcphonc. 

7  Mfdd)  "Surplus  funds"  shall  mean  funds  remaining  in  a  candidate's  campaign  account 

8  at  the  time  the  candidate  leaves  City  elective  office,  or  at  the  end  of  the  post-election  reporting 

9  period  following  the  defeat  of  the  candidate  for  City  elective  office,  whichever  occurs  last,  and 

10  funds  remaining  in  the  campaign  account  of  a  committee  primarily  formed  to  support  or 

1 1  oppose  a  measure  at  the  end  of  the  post-election  reporting  period  following  the  election  at 

12  which  the  measure  appeared  on  the  ballot. 

13  i^fee)  "Total  Opposition  Spending"  shall  mean  the  sum  of  any  expenditures  made  or 

14  expenses  incurred  by  any  person  or  persons  for  the  purpose  of  making  independent 

1 5  expenditures,  elccnonccring  communications  or  member  communications  or  other 

16  communications  in  opposition  to  a  specific  clearly  identified  candidate  for  Mayor  or  the  Board  of 

17  Supervisors. 

18  {aa}(f[}_  "Total  Supportive  Funds"  shall  mean  the  sum  oUiraW  contributions  and  public 

19  funds  received  by  a  candidate  committee  supporting  a  candidate  for  Mayor  or  the  Board  of 

20  Supervisors,  other  than  excluding  any  funds  used  bv  the  candidate  committee  to  pav  tor  Compliance 

21  Costs  and  any  funds  in  the  candidate's  Campaign  Contingency  Account  exceeding  the 

22  candidate  committee's  Trust  Account  Limit,  plus^T//  the  expenditures  made  or  expenses 

23  incurred  by  any  person  or  persons  for  the  purpose  of  making  independent  expenditures. 

24  electioneering  communications  or  member  communications  or  other  communications  that  clearly 

25  identify  and  i»-support    that  same  candidate. 
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1  "Trust  Account  Limit"  shall  mean  the  amount  of  funds  in  the  Campaign 

2  Contribution  Trust  Account  of  a  candidate  committee  supporting  a  candidate  for  Mayor  or  the 

3  Board  of  Supervisors  whom  the  Ethics  Commission  has  certified  as  eligible  to  receive  public 

4  funds  under  this  Chapter  such  that  the  expenditure  of  this  amount  would  cause  the  candidate 

5  to  reach,  but  not  exceed,  the  candidate's  Individual  Expenditure  Ceiling.  The  Trust  Account 

6  Limit  shall  be  reduced  as  the  candidate  spends  money  and  shall  be  increased  when  his  or  her 

7  Individual  Expenditure  Ceiling  increases, 

8  iee^ihh)  "Unexpended  public  funds"  shall  mean  all  funds  remaining  in  the  candidate 

9  committee's  account  on  the  30th  day  after  the  candidate  controlling  the  committee  is  either 

1 0  elected  or  not  elected  to  office,  regardless  of  the  source  of  the  funds,  but  shall  not  exceed  the 

1 1  amount  of  public  funds  provided  to  the  candidate.  Funds  raised  after  this  date  are  not 

12  unexpended  funds. 

13  ^tM}n'i/  "Voter"  shall  mean  an  individual  registered  to  vote  in  San  Francisco, 

14  HH^ni)  "Withdrawal"  or  "withdraw"  shall  mean,  prior  to  an  election,  ending  one's 

1 5  candidacy  or  failing  to  qualify  for  an  office  for  which  a  candidate  has  solicited  or  accepted 

16  contributions. 

17  0f^(kk)  "Written  instrument"  shall  mean  a  check,  credit  card  receipt,  or  record  of 

18  electronic  transfer  of  funds. 
19 

20  SEC.  1.109.  RETENTION  OF  RECORDS, 

21  (a)  All  candidates  and  committees  that  are  required  to  file  statements  prescribed  by  this 

22  Chapter  shall  maintain  detailed  accounts,  records,  bills,  and  receipts  as  necessary  to  prepare 

23  those  statements.  Each  candidate  or  committee  shall  retain  for  a  period  of  four  years  detailed 

24  information  and  original  source  documentation  supporting  those  statements,  including:  oridficil 

25  copies  of  all  documents  filed  in  electronic  fonnat  with  the  Ethics  Commission  under  seciion  I.  I5S  or 
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1  1.160.  The  Ethics  Commission  may  by  regulation  describe  the  information  and  documentation 

2  required  to  be  retained  for  each  type  of  statement. 

3  (b)  Within  ten  business  days  of  a  request  by  the  Ethics  Commission,  a  committee  shall 

4  provide  the  Ethics  Commission  with  any  documents  required  to  be  retained  under  this  Section 

5  or  state  law,  including  but  not  limited  to  California  Code  of  Regulations,  Title  2.  section  18401 

6  and  any  subsequent  amendments,  modifications  or  administrative  or  judicial  interpretations  of 

7  that  regulation.  When  the  Ethics  Commission  requests  documents  under  this  subsection,  it 

8  shall  provide  the  committee  with  the  reasons  for  the  request  in  writing. 
9 

10  SEC.  1.114.  -  CONTRIBUTION  LIMITS. 

1 1  (a)  LIMITS  ON  CONTRIBUTIONS  TO  CANDIDATES. 

12  (1)  Per  Candidate  Limit.  No  person  other  than  a  candidate  shall  make,  and  no  campaign 

13  treasurer  for  a  candidate  committee  shall  solicit  or  accept,  any  contribution  which  will  cause 

14  the  total  amount  contributed  by  such  person  to  such  candidate  committee  in  an  election  to 

1 5  exceed  $500.  The  Ethics  Commission  shall  adjust  this  limit  to  reflect  changes  in  the  California 

16  Consumer  Price  Index  beginning  January  1.  2012.  provided  that  such  adjustments  shall  he  rounded  off 

1 7  to  the  nearest  $100.  The  Ethics  Commission  shall  annually  report  the  adjusrmenr  calculations  on  its 

1 8  website,  and  shall  advise  the  City  Attorney  to  add  a  notation  to  this  Section  of  the  published  municipal 

19  code  whenever  the  limit  is  raised  by  $100. 

20  (2)  Overall  Limit.  No  person  shall  make  any  contribution  which  will  cause  the  total  amount 

21  contributed  by  such  person  to  all  candidate  committees  in  an  election  to  exceed  5500  multiplied  by  the 

22  number  of  City  elective  offices  to  be  voted  on  at  that  election. 

23  (b)  LIMITS  ON  CONTRIBUTIONS  FROM  CORPORATIONS.  No  corporation  organized 

24  pursuant  to  the  laws  of  the  State  of  California,  the  United  States,  or  any  other  state,  territory, 

25  or  foreign  country,  whether  for  profit  or  not,  shall  make  a  contribution  to  a  candidate 
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1  committee,  provided  that  nothing  in  this  subsection  shall  prohibit  such  a  corporation  from 

2  establishing,  administering,  and  soliciting  contributions  to  a  separate  segregated  fund  to  be 

3  utilized  for  political  purposes  by  the  corporation,  provided  that  the  separate  segregated  fund 

4  complies  with  the  requirements  of  Federal  law  including  Sections  432(e)  and  441  b  of  Title  2  of 

5  the  United  States  Code  and  any  subsequent  amendments  to  those  Sections. 

6  ic^  LBUTS  0.\  COXTIUBiTIONS  TO  COMMITTEES. 

7  (1)  Per  Commincc  Limit.  Xo  person  shall  make,  ami  no  commitiao  treasurer  shall  solicit  or 

8  accept,  any  conty-ibution  which  will  cause  the  total  amount  conn-'ibuted  by  such  person  to  the  committee 

9  to  exceed  $500  per  calendar  year. 

1 0  ^2/  Overall  Limit.  So  person  shall  make,  and  no  committee  t}-easurer  shall  solicit  or  accept,  any 

1 1  cont}-ibution  which  will  cause  the  total  amount  cont}'ibuted  by  such  person  to  all  committees  to  exceed 

12  $2. 000  per  calendar  year. 

1 3  t3j  Definitions.  For  purposes  of  this  Subsection,  "committee"  shall  mean  any  comminec  making 

14  expenditures  to  support  or  oppose  a  candidate,  but  shall  not  include  candidate  committees. 

15  (cd)  AGGREGATION  OF  AFFILIATED  ENTITY  CONTRIBUTIONS. 

16  (1)  General  Rule.  For  purposes  of  the  contribution  limits  imposed  by  this  Section  and 

17  Section  1.120  the  contributions  of  an  entity  whose  contributions  are  directed  and  controlled  by 

18  any  individual  shall  be  aggregated  with  contributions  made  by  that  individual  and  any  other 

19  entity  whose  contributions  are  directed  and  controlled  by  the  same  individual. 

20  (2)  Multiple  Entity  Contributions  Controlled  by  the  Same  Persons.  If  two  or  more 

21  entities  make  contributions  that  are  directed  and  controlled  by  a  majority  of  the  same  persons, 

22  the  contributions  of  those  entities  shall  be  aggregated. 

23  (3)  Majority-Owned  Entities.  Contributions  made  by  entities  that  are  majority-owned  by 

24  any  person  shall  be  aggregated  with  the  contributions  of  the  majority  owner  and  all  other 
25 

*Name  of  Supervisor/Committee/Department 
BOARD  OF  SUPERVISORS 

S:\C.F.R.OV2011\Possible  Amdfs\drafl  ordinance  8.17  2011.DOC 


Page  10 
8/17/2011 


1  entities  majority-owned  by  that  person,  unless  those  entities  act  independently  in  their 

2  decisions  to  make  contributions. 

3  (4)  Definition.  For  purposes  of  this  Section,  the  term  "entity"  means  any  person  other 

4  than  an  individual  and  "majority-owned"  means  a  direct  or  indirect  ownership  of  more  than  50 

5  percent. 

6  {de)  CONTRIBUTOR  INFORMATION  REQUIRED.  If  the  cumulative  amount  of 

7  contributions  received  from  a  contributor  is  $100  or  more,  the  committee  shall  not  deposit  any 

8  contribution  that  causes  the  total  amount  contributed  by  a  person  to  equal  or  exceed  S1  GO 

9  unless  the  committee  has  the  following  information:  the  contributor's  full  name;  the 

10  contributor's  street  address;  the  contributor's  occupation;  and  the  name  of  the  contributor's 

11  employer  or,  if  the  contributor  is  self-employed,  the  name  of  the  contributor's  business.  A 

12  committee  will  be  deemed  not  to  have  had  the  required  contributor  information  at  the  time  the 

13  contribution  was  deposited  if  the  required  contributor  information  is  not  reported  on  the  first 

14  campaign  statement  on  which  the  contribution  is  required  to  be  reported. 

15  {ef)  FORFEITURE  OF  UNLAWFUL  CONTRIBUTIONS.  In  addition  to  any  other  penalty. 

16  each  committee  that  receives  a  contribution  which  exceeds  the  limits  imposed  by  this  Section 

17  or  which  does  not  comply  with  the  requirements  of  this  Section  shall  pay  promptly  the  amount 

18  received  or  deposited  in  excess  of  the  amount  permitted  by  this  Section  to  the  City  and 

19  County  of  San  Francisco  and  deliver  the  payment  to  the  Ethics  Commission  for  deposit  in  the 

20  General  Fund  of  the  City  and  County;  provided  that  the  Ethics  Commission  may  provide  for 

21  the  waiver  or  reduction  of  the  forfeiture. 

22  (g)  RECEIPT  OF  CONTRIBUTIONS.  A  continbution  to  a  candidate  committee  or  commincc 

23  making  expenditures  to  support  or  oppose  a  candidate  shall  not  be  considered  received  if  it  is  not 

24  cashed,  negotiated,  or  deposited  and  in  addition  it  is  returned  to  the  donor  before  the  closing  date  of 

25  the  campaigii  statement  on  which  the  contribution  would  otherwise  be  reported,  except  that  a 

*Name  of  Supervisor/Committee/Department* 

BOARD  OF  SUPERVISORS  Page  1 1 

8/17/2011 

S:\C.F.R.O\2011\Possible  Amdts\draft  ordinance  8.17.2011.DOC 


1  conD-ibuium  lo  o  conJiJoft'  commitioo  or  comminoc  making  expentinurcs  lo  support  or  oppose  a 

2  ctif'HiiJtHi.'  ffhhk'  before  un  clcciion  at  which  (he  candkiate  is  to  be  voted  on  bur  after  (he  closing  date  of 

3  the  uiMt  campaig}'!  statement  required  to  be  filed  before  the  election  shall  not  be  considered  to  be 

4  deemed  received  if  it  is  not  cashed,  negotiated  or  deposited  and  is  returned  to  the  contributor  within  4S 

5  hours  of  receipt.  For  all  committees  not  addressed  by  this  Section,  the  determination  of  when 

6  contributions  arc  considered  to  be  received  shall  be  made  in  accordance  with  the  California  Political 

7  Reform  Act.  California  Government  Code  Section  SI  000,  ct  scq. 
8 

9  SEC.  1.122.  -  SOLICITATION  OR  ACCEPTANCE  OF  CAMPAIGN 

10  CONTRIBUTIONS—  LIMITATIONS. 

1 1  (a)  DECLARATION  OF  INTENT  REQUIRED.  No  candidate  or  candidate  committee 

12  shall  solicit  or  accept,  or  cause  to  be  solicited  or  accepted,  any  contribution  unless  and  until 

13  the  candidate  has  filed  a  declaration  of  intention  to  become  a  candidate  for  a  specific  City 

14  elective  office  with  the  Department  of  Elections  on  a  form  prescribed  by  the  Director  of 

15  Elections. 

16  No  person  shall  file  a  declaration  of  intention  to  become  a  candidate  for  more  than  one 

17  City  elective  office. 

18  (b)  USE  OF  CAMPAIGN  FUNDS. 

19  (1)  GENERAL.  Except  as  otherwise  provided  in  this  Chapter,  funds  in  a  candidate 

20  committee's  campaign  account  may  be  used  only  on  behalf  of  the  candidacy  for  the  office 

21  specified  in  the  candidate's  declaration  of  intention  filed  under  Subsection  (a)  or  for  expenses 

22  associated  with  holding  that  office,  provided  that  such  expenditures  are  reasonably  related  to 

23  a  legislative,  governmental,  or  political  purpose.  Contributions  Except  as  provided  in  Subsection 

24  (2).  contributions  solicited  or  accepted  under  this  Section  for  one  candidate  shall  not  be 

25  expended  for  the  candidacy  of  any  other  candidate  for  local,  state  or  federal  office,  in  support 
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1  of  or  opposition  to  any  measure  or  in  support  of  or  opposition  to  any  state  ballot  proposition. 

2  or  for  donations  to  a  charitable  organization.  Nothing  in  this  section  shall prohihU  a  cayididaic 

3  committee  for  a  candidate  in  a  ranked  choice  election  from  expending  funds  to  support  the  ranking  of 

4  another  candidate  if  the  primary  purpose  of  the  expenditure  is  to  further  the  candidate 's  own  campaign. 

5  f2)  EXCEPTIONS.  A  candidate  committee  may  expend  funds  in  its  campaign  accoum  for  the 

6  following  purposes  if  the  primary  purpose  of  the  expenditure  is  to  advance  the  candidacy  for  the  office 

7  specified  in  the  candidate's  declaration  of  intention: 

8  (A)  Supporting  the  subsidiary  ranking  of  an  opposing  candidate  in  a  ranked  choice  election: 

9  (B)  Paying  for  the  attendance  of  the  candidate  at  a  fundraiser  for  a  charitable  organization:  or 

10  (C)  Paying  no  more  than  $400  for  the  candidate  to  submit  a  ballot  argument  in  the  Voter 

1 1  Information  Pamphlet  pursuant  to  Article  V  of  the  Municipal  Elections  Code. 

12  m(3)  WITHDRAWAL  FROM  CANDIDACY.  If  a  candidate  has  withdrawn  his  or  her 

13  candidacy,  campaign  funds  held  by  that  candidate's  committee's  Campaign  Contribution  Trust 

14  Account  shall  be: 

15  (A)  returned  on  a  "last  in,  first  out"  basis  to  those  persons  who  have  made  said 

16  contributions; 

17  (B)  donated  to  the  City  and  County  of  San  Francisco; 

18  (C)  donated  to  a  charitable  organization; 

19  (D)  used  to  pay  outstanding  campaign  debts  or  accrued  expenses: 

20  (E)  used  to  pay  expenses  associated  with  terminating  the  committee,  such  as 

21  bookkeeping,  legal  fees,  preparation  of  campaign  statements,  and  audits:  or 

22  (F)  used  for  other  permissible  purposes  established  by  the  Ethics  Commission  by 

23  regulation. 

24  {3)(4X  SURPLUS  FUNDS.  Surplus  funds  held  by  a  candidate  or  committee  shall  be: 
25 
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1  (A)  returned  on  a  "last  in.  first  out"  basis  to  those  persons  who  have  made  said 

2  contributions; 

3  (B)  donated  to  a  charitable  organization; 

4  (C)  donated  to  the  City  and  County  of  San  Francisco; 

5  (D)  used  to  pay  outstanding  campaign  debts  or  accrued  expenses; 

6  (E)  used  to  pay  expenses  associated  with  terminating  the  committee,  such  as 

7  bookkeeping,  legal  fees,  preparation  of  campaign  statements,  and  audits;  or 

8  (F)  used  for  other  permissible  purposes  established  by  the  Ethics  Commission  by 

9  regulation. 

10  (c)  TRANSFER  OF  FUNDS.  Subject  to  the  restrictions  set  forth  in  Subsection  (b),  at 

1 1  any  timer  before  funds  held  in  a  candidate  committee's  Campaign  Contribution  Trust  Account 

12  become  surplus,  the  funds  may  be  transferred  to  any  legally  constituted  committee  established 

13  by  the  candidate  under  the  California  Political  Reform  Act,  California  Government  Code 

14  section  81000  et  seq.  Contributions  transferred  under  this  subsection  shall  be  attributed  to 

15  specific  contributors  using  a  "first  in,  first  out"  or  "last  in,  first  out"  accounting  method. 
16 

17  SEC.  1.128.  -  ACCEPTANCE  OR  REJECTION  OF  VOLUNTARY  EXPENDITURE 

18  CEILINGS. 

19  (a)  Candidates  for  Assessor,  City  Attorney,  District  Attorney,  Public  Defender,  Sheriff. 

20  Treasurer,  the  Board  of  Education  of  the  San  Francisco  Unified  School  District  or  the 

21  Governing  Board  of  the  San  Francisco  Community  College  District  may  accept  the  applicable 

22  voluntary  expenditure  ceiling.  Candidates  for  the  Board  of  Supervisors  or  Mayor  may  not 

23  accept  a  voluntary  expenditure  ceiling. 

24  (b)  To  accept  the  applicable  voluntary  expenditure  ceiling,  a  candidate  must  file  a 

25  statement  with  the  Ethics  Commission  accepting  the  applicable  voluntary  expenditure  ceiling. 
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1  The  candidate  shall  file  this  statement  no  later  than  the  deadline  for  filing  nomination  papers 

2  with  the  Department  of  Elections.  A  candidate  may  not  withdraw  the  statement  accepting  the 

3  voluntary  expenditure  ceiling  after  filing  the  statement.  A  candidate  may  not  file  the  statement 

4  accepting  the  applicable  voluntary  expenditure  ceiling  if  the  Ethics  Commission  has  lifted  the 

5  voluntary  expenditure  ceiling  under  Section  1 . 1 34  of  this  Chapter. 

6  (c)  Within  two  business  days  of  receiving  a  filed  statement  that  at  least  one  candidate  has 

7  accepted  the  voluntary  expenditure  ceiling,  the  Ethics  Commission  shall  post  a  notice  on  its  website 

8  and  send  written  notice  by  email  to  all  other  candidates  running  for  the  same  City  elective  office  and  to 

9  any  other  person  who  has  requested  such  notice.  Thereafter,  the  ^Fke  Ethics  Commission  shall 

10  maintain,  on  its  website,  a  list  of  the  candidates  who  have  accepted  the  voluntary  expenditure 

11  ceiling  in  the  race.  If  the  Ethics  Commission  has  lifted  a  voluntary  expenditure  ceiling  for  a 

12  particular  race  under  Section  1.134  of  this  Chapter,  the  Ethics  Commission  shall  instead 

13  maintain  a  list  of  the  candidates  who  have  accepted,  but  are  no  longer  subject  to  the  voluntary 

14  expenditure  ceiling  in  that  race. 

15  (d)  A  candidate  who  has  accepted  the  applicable  voluntary  expenditure  ceiling  and 

16  makes  qualified  campaign  expenditures  in  excess  of  the  voluntary  expenditure  ceiling,  at  a 

17  time  when  the  Ethics  Commission  has  not  lifted  the  applicable  voluntary  expenditure  ceiling,  is 

18  subject  to  the  penalties  in  Section  1 .170  for  violation  of  this  Chapter. 
19 

20  SEC.  1.134.  -  LIFTING  OF  VOLUNTARY  EXPENDITURE  CEILINGS: 

21  SUPPLEMENTAL  REPORTING  IN  ELECTIONS  FOR  ASSESSOR,  PUBLIC  DEFENDER. 

22  CITY  ATTORNEY,  DISTRICT  ATTORNEY,  TREASURER,  SHERIFF,  THE  BOARD  OF 

23  EDUCATION  OF  THE  SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT,  OR  THE 

24  GOVERNING  BOARD  OF  THE  SAN  FRANCISCO  COMMUNITY  COLLEGE  DISTRICT. 
25 
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1  This  Section  shall  apply  only  if  at  least  one  candidate  for  the  City  elective  office  has 

2  accepted  the  applicable  voluntary  expenditure  ceiling,  and  the  Ethics  Commission  has  not 

3  lifted  that  voluntary  expenditure  ceiling.  This  Section  applies  only  to  candidates  for  Assessor, 

4  Public  Defender,  City  Attorney,  District  Attorney,  Treasurer,  Sheriff,  the  Board  of  Education  of 

5  the  San  Francisco  Unified  School  District,  or  the  Governing  Board  of  the  San  Francisco 

6  Community  College  District. 

7  (a)  The  voluntary  expenditure  ceiling  shall  no  longer  be  binding  on  a  candidate: 

8  (1)  if  a  camiidaie  comminee  for  a  candidate  sec/dng  election  to  the  same  Cirv  elecrivc  office. 

9  who  has  declined  to  accept  the  voluntary  expenditure  ceiling  in  the  same  race,  receives 

10  contributions  or  makes  qualified  campaign  expenditures,  or  receives  contributions  that  the 

1 1  candidate  committee  has  not  spent  to  pav  for  Compliance  Costs,  in  excess  of  1 00  percent  of  the 

1 2  applicable  voluntary  expenditure  ceiling, 

1 3  (2)  If  a  person  or  persons  other  than  a  candidate  comminee  make  expenditures  or 

14  payments,  or  incur  expenses  for  the  purpose  of  making  independent  expenditures, 

1 5  electioneering  communications  or  member  communications  or  other  communications  that  total 

16  more  than  100  percent  of  the  applicable  voluntary  expenditure  ceiling,  and  those  expenditures 

17  or  communications  clearly  identify  a  candidate  seeking  election  to  the  same  City  elective 

18  office,  or 

19  (3)  if  a  candidate  committee  for  a  candidate  seeking  election  to  the  same  Cit\-  elective  offtcc. 

20  who  has  accepted  the  voluntary  expenditure  ceiling  in  the  same  racer  makes  qualified  campaign 

21  expenditures  in  excess  of  1 00  percent  of  the  voluntary  expenditure  ceiling. 

22  (b)  Any  candidate  committee  that  receives  contributions,  makes  qualified  campaign 

23  expenditures  or  receives  contributions  that  the  candidate  -committee  has  not  spent  to  pav  for 

24  (  omvliance  Costs,  incurs  expen.Hes  or  has  funds  in  its  Campaign  Contribution  Trust  Account  that  total 

25  more  than  100  percent  of  the  applicable  voluntary  expenditure  ceiling  shall,  within  2  I  hours  of 
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1  by  the  next  Disclosure  Deadline  after  exceeding  1 00  percent  of  the  applicable  voluntary 

2  expenditure  ceiling,  file  a  statement  with  the  Ethics  Commission,  on  forms  to  be  provided  by 

3  the  Ethics  Commission,  stating  that  fact  and  any  additional  information  required  by  the  Ethics 

4  Commission. 

5  (c)  Any  person  other  than  a  candidate  committee  who  makes  expenditures  or  pay  mcms.  or 

6  incurs  expenses  for  the  purpose  of  distributing  independent  expenditures,  electioneering 

7  communications  or  member  communications  that  clearly  identify'  any  candidate  in  an  amount  thai  in 

8  the  aggregate  equals  or  exceeds  $5,000  per  candidate  shall,  within  24  hours  of  reaching  or  exceeding 

9  this  threshold,  file  a  statement  with  the  Ethics  Commission.  The  statement  shall  include  a  legible  copy 

1 0  of  the  communication  if  it  is  conveyed  in  writing  or  an  electronic  recording  if  it  is  conveyed  via  audio 

1 1  or  video,  disclose  the  cost  of  each  communication,  and  provide  any  additional  information  required  by 

12  the  Ethics  Commission. 

13  Thereafter,  until  the  Ethics  Commission  lifts  the  applicable  voluntary  expenditure  ceiling,  any 

14  such  person  shall  fie  a  supplemental  statement  with  the  Ethics  Commission  each  time  the  person  makes 

1 5  expenditures  for  the  purpose  of  distidbuting  independent  expenditures,  electioneering  communications 

16  or  member  communications  that  clearly  identify  any  candidate  in  an  amount  that  in  the  aggregate 

17  equals  or  exceeds  an  additional  $5,000  per  candidate.  The  supplemental  statements  shall  be  filed 

18  within  24  hours  of  reaching  or  exceeding  this  threshold,  and  shall  include  a  legible  copy  of  the 

19  commimication  if  it  is  conveyed  in  writing  or  an  electronic  recording  if  it  is  conveyed  via  audio  or 

20  video,  disclose  the  cost  of  each  communication,  and  provide  any  additional  information  required  by  the 

21  Ethics  Commission. 

22  icd)  Within  one  business  day  after  receiving  a  notice  indicating  that  the  thresholds  in 

23  subsection  (a)  have  been  met,  the  Ethics  Commission  shall  post  a  notice  on  its  website  and  send 

24  written  notice  by  email  to  all  other  candidates  running  for  the  same  Citv  elective  office  and  to  anv  other 
25 
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1  person  who  has  requested  such  notice,  inform  oveyy  canthiitnd  in  (he  same  race  {hoi  ike  expenditure 

2  ceilm§  has  been  li  fted 
3 

4  SEC.  1.135.  -  SUPPLEMENTAL  PRE-ELECTION  STATEMENTS. 

5  (a)  Supplemental  Preelection  Statements.  In  addition  to  the  campaign  disclosure 

6  requirements  imposed  by  the  California  Political  Reform  Act  and  other  provisions  of  this 

7  Chapter,  all  San  Francisco  general  purpose  committees  that  make  contributions  or  independent 

8  expenditures  related  to  any  candidate  for  C/rv  elective  office  or  City  measure  that  total  S500  or  more 

9  during  the  period  covered  by  the  preelection  statement  shall  file  preelection  statements  before  any 

1 0  election  held  in  the  City  and  County  of  San  Francisco  at  which  a  the  candidate  for  City-  elective 

11  ofTiee  or  GiPv  measure  +s  appears  on  the  ballot,  if  the  committee  malces  conti-ibutions  or  expenditures 

12  totaling  $500  or  more  during  the  period  covered  by  the  preelection  statement. 

13  (b)  Time  for  Filing  Supplemental  Preelection  Statements.  In  even-numbered  years. 

14  preelection  statements  required  by  this  Section  shall  be  filed  pursuant  to  the  preelection 

15  statement  filing  schedule  established  by  the  Fair  Political  Practices  Commission  for  county 

16  general  purpose  recipient  committees.  In  odd-numbered  years,  the  filing  schedule  is  as 

17  follows; 

18  (1 )  For  the  period  ending  45  days  before  the  election,  the  statement  shall  be  filed  no 
IS  later  than  40  days  before  the  election; 

20  (2)  For  the  period  ending  17  days  before  the  election,  the  statement  shall  be  filed  no 

21  later  than  12  days  before  the  election. 

22  (c)  The  Ethics  Commission  may  require  that  these  statements  be  filed  electronically. 
23 

24  SEC.  1  140.  -  ELIGIBILITY  TO  RECEIVE  PUBLIC  FINANCING. 

25 
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1  (a)  REQUIREMENTS  FOR  ALL  CANDIDATES.  To  be  eligible  to  receive  public  funds 

2  financing  of  campaigia  expenses  under  this  Chapter,  a  candidate  must: 

3  -         (1)  Have  filed  a  statement  indicating  that  he  or  she  intends  to  participate  in  the  public  financing 

4  program  under  Section  1.142  of  this  Chapter. 

5  (i^)  Agree  to  the  following  conditions: 

6  (A)  The  candidate  bears  the  burden  of  providing  that  each  contribution  the  candidate 

7  relies  upon  to  establish  eligibility  is  a  qualifying  contribution; 

8  (B)  The  candidate  bears  the  burden  of  proving  that  expenditures  made  with  public 

9  funds  provided  under  this  Chapter  comply  with  Section  1.148  of  this  Chapter; 

10  (C)  The  candidate  will  not  make  any  payments  to  a  contractor  or  vendor  in  return  for  the 

1 1  contractor  or  vendor  making  a  campaign  contribution  to  the  candidate  or  make  more  than  a  total  of  50 

12  payments,  other  than  the  return  of  a  continbution,  to  contractors  or  vendors  that  have  made 

13  contributions  to  the  candidate; 

14  {C0)  Notwithstanding  Sections  1.114  and  1.116,  the  candidate  shall  not  loan  or  donate, 

1 5  in  total,  more  than  $5,000  of  his  or  her  own  money  to  the  candidate  committee  campaign: 

16  {DE)  The  candidate  committee  shall  not  accept  any  loans  to  his  or  her  campaig}i  with  the 

17  exception  of  a  candidate's  loan  to  his  or  her  own  candidate  committee  campaign  as  permitted  by 

18  this  Section;  and 

19  (E^  The  candidate  shall  agree  to  participate  in  at  least  three  debates  with  the 

20  candidate's  opponents. 

21  (23)  Have  paid  any  outstanding  late  fines  or  penalties,  owed  to  the  City  by  the 

22  candidate  or  any  of  the  candidate's  previous  campaign  committees,  which  were  imposed  for 

23  violations  of  this  Code  or  the  campaign  finance  provisions  of  the  California  Political  Reform 

24  Act  (Government  Code  Sections  84100  -  85704),  provided  that  the  Ethics  Commission  had 

25  notified  the  candidate  of  such  fines  or  penalties  by  the  time  of  certification. 
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1  (i-^)  Have  filed  any  outstanding  forms,  owed  to  the  City  by  the  candidate  or  any  of  the 

2  candidate's  previous  campaign  committees,  which  were  required  to  be  filed  pursuant  to  this 

3  Code  or  the  campaign  finance  provisions  of  the  Political  Reform  Act  (Government  Code 

4  Sections  84100 — 85704),  provided  that  the  Ethics  Commission  had  notified  the  candidate  of 

5  such  outstanding  forms  by  the  time  of  certification. 

6  {44)  Have  no  finding  by  a  court  or  by  the  Ethics  Commission  after  a  hearing  on  the 

7  merits,  within  the  prior  five  years,  that  the  candidate  knowingly,  willfully,  or  intentionally 

8  violated  any  Section  of  this  Code  or  the  campaign  finance  provisions  of  this  California  Political 

9  Reform  Act  (Government  Code  Sections  84100  -  85704).  For  purposes  of  this  Section,  a  plea 

10  of  nolo  contendere  constitutes  a  finding  by  a  court  of  a  willful  violation. 

1 1  (b)  ADDITIONAL  REQUIREMENTS  FOR  CANDIDATES  FOR  THE  BOARD  OF 

12  SUPERVISORS.  To  be  eligible  to  receive  public  funds  fmancms  ofcampal'^n  expenses  under 

13  this  Chapter,  a  candidate  for  the  Board  of  Supervisors  must: 

14  (1)  Be  seeking  election  to  the  Board  of  Supervisors  and  be  eligible  to  hold  the  office 

15  sought; 

16  (2)  Have  a  candidate  committee  that  has  received  at  least  ^5.00010.000  in  qualifying 

1 7  contributions  from  at  least  ^  100  contributors  before  the  70th  day  before  the  election; 

18  (3)  Be  opposed  by  another  candidate  yvho  has  eirher  esrablisheti  eligibilin-  lo  receive  public 

19  financing,  or  whose  candidate  committee  has  received  contributions  or  made  expenditures 

20  which  in  the  aggregate  equal  or  exceed  %  10.0005.  OOP:  and 

21  (4)  Agree  that  his  or  her  candidate  committee  will  not  make  qualified  campaign 

22  expenditures  that  total  more  than  the  candidate's  Individual  Expenditure  Ceiling  of  $143,000, 

23  or  as  adjusted  under  Section  1 . 1 43  of  this  Chapter. 
24 
25 
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1  (c)  ADDITIONAL  REQUIREMENTS  FOR  CANDIDATES  FOR  MAYOR.  To  be  eligible 

2  to  receive  public  funds  financing:  of  cammisji  expenses  under  this  Chapter,  a  candidate  for  Mayor 

3  must: 

4  (1)  Be  seeking  election  to  the  office  of  Mayor  and  be  eligible  to  hold  the  office  sought: 

5  (2)  Have  a  candidate  committee  that  has  received  at  least  $25,000  in  qualifying 

6  contributions  from  at  least  250  contributors  by  the  70th  day  before  the  election. 

7  (3)  Be  opposed  by  another  candidate  who  has  cither  established  eligibiliry  to  receive  public 

8  financing,  or  whose  candidate  committee  has  received  contributions  or  made  expenditures  that 

9  in  the  aggregate  equal  or  exceed  $50,000;  and 

10  (4)  Agree  that  his  or  her  candidate  committee  will  not  make  qualified  campaign 

1 1  expenditures  that  total  more  than  the  candidate's  Individual  Expenditure  Ceiling  of 

12  $1 ,475,000,  or  as  adjusted  under  Section  1 .143  of  this  Chapter, 

13  (d)  ADJUSTMENT  OF  EXPENDITURE  LIMITS  AND  THRESHOLDS.  The  Ethics 

14  Commission  is  authorized  to  adjust: 

15  (1)  The  figures  in  Subsections  (b)(4)  and  (c)(4)  to  reflect  changes  in  the  California 

16  Consumer  Price  Index,  provided  that  such  adjustments  shall  be  rounded  off  to  the  nearest 

17  $1 ,000  for  candidates  for  the  Board  of  Supervisors  and  the  nearest  S5,000  for  candidates  for 

18  Mayor; 

19  (2)  The  figure  in  Subsection  (a)(7^)(D)  of  this  Section  to  reflect  changes  in  the 

20  California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be  rounded  off  to  the 

21  nearest  $1,000; 

22  (3)  The  figures  in  Subsections  (b)(2)  and  (b)(3)  of  this  Section  to  reflect  changes  in  the 

23  California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be  rounded  off  to  the 

24  nearest"  $500; 
25 
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1  (4)  The  figures  in  Subsections  (c)(2)  and  (c)(3)  of  this  Section  to  reflect  changes  in  the 

2  California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be  rounded  off  to  the 

3  nearest  S5.000:  and 

4  (5)  The  maximum  amount  of  a  contribution  that  constitutes  a  qualifying  contribution 

5  pursuant  to  Section  1.104  to  reflect  changes  in  the  California  Consumer  Price  Index,  provided 

6  that  such  adjustments  shall  be  rounded  off  to  the  nearest  $10. 
7 

8  SEC.  1.142.  -  PROCESS  FOR  ESTABLISHING  ELIGIBILITY:  CERTIFICATION  BY 

9  THE  ETHICS  COMMISSION. 

10  uv  ST.  [  TEMEXT  OF  P.  [RTICIP.  1 TION  OR  .VO.V  PARTICIPATION.  Each  candidate  for  the 

1 1  Board  of  Supe}'\-isors  or  Mayor  must  sign  and  file  a  Statement  of  Participation  or  Non  Participation  in 

12  the  public  financing  prog}-am.  The  statement  must  be  filed  by  the  candidate  with  the  Ethics  Commission 

1 3  no  later  than  the  deadline  for  filing  nomination  papers.  On  the  statement,  each  candidate  shall  indicate 

14  whether  he  or  she  intends  to  participate  in  the  public  financing  program.  A  statement  of  participation 

1 5  or  non  participation  may  not  be  amended  after  the  deadline  for  filing  nomination  papers. 

16  {aS)  DECLARATION  BY  CANDIDATE.  To  become  eligible  to  receive  public  funds 

17  financing  of  campaign  expenses  under  this  Chapter,  a  candidate  shall  declare,  under  penalty  of 

18  perjury,  that  the  candidate  satisfies  the  requirements  specified  in  Section  1.140.  Candidates 

19  shall  be  permitted  lo  may  submit  the  declaration  and  any  supporting  material  required  by  the 

20  Ethics  Commission  to  the  Ethics  Commission  no  earlier  than  nine  months  before  the  date  of 

21  the  election,  but  no  later  than  the  70th  day  before  the  election.  Once  the  declaration  and 

22  supporting  material  are  submitted,  they  may  not  be  amended.  The  declaration  and  supporting 

23  material  may  be  withdrawn  and  refiled,  provided  that  the  refiling  is  made  no  later  than  the  70th 

24  day  before  the  election. 
25 
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,1  If  any  deadline  imposed  by  this  Subsection  falls  on  a  Saturday,  Sunday,  or  legal 

2  holiday,  the  deadline  shall  be  the  next  business  day. 

3  {b^)  DETERMINATION  OF  ELIGIBILITY.  The  Executive  Director  of  the  Ethics 

4  Commission  shall  review  the  candidate's  declaration  and  supporting  material  to  determine 

5  whether  the  candidate  is  eligible  to  receive  public  funds  under  this  Chapter.  The  Executive 

6  Director  may  audit  the  candidate's  records,  interview  contributors  and  tal<e  whatever  steps  the 

7  Executive  Director  deems  necessary  to  determine  eligibility.  At  the  request  of  the  Executive 

8  Director,  the  Controller  shall  assist  in  this  review  process. 

9  (c^O  DETERMINATION  OF  OPPOSITION.  To  determine  whether  a  candidate^/^#-f^ 

1 0  Board  of  Supci-visors  is  opposed  as  required  under  Section  1 . 1 40(b)(3)  or  of  this  Chapicr  or  a 

11  candidate  for  Mayor  is  opposed  as  required  under  Section  l.I  /0(c)(3)  of  this  Chapter,  the  Executive 

12  Director  shall  review  the  material  filed  pursuant  to  Section  1A52fajfl)  and  (h)fli  of  this 

13  Chapter,  and  may  review  any  other  material. 

14  (de)  CERTIFICATION.  If  the  Executive  Director  determines  that  a  candidate Mayor 

15  '  or  the  Board  of  Supci^isors  has  satisfied  the  requirements  of  Section  1 .140,  the  Executive 

16  Director  shall  notify  the  candidate  and  certify  to  the  Controller  that  the  candidate  is  eligible  to 

17  receive  public  funds  financing  under  this  Chapter.  The  Executive  Director  shall  not  certify  that 

18  a  candidate  is  eligible  to  receive  public  funds  financing  if  the  candidate's  declaration  or 

19  supporting  material  is  incomplete  or  otherwise  inadequate  to  establish  eligibility.  The 

20  Executive  Director  shall  determine  whether  to  certify  a  candidate  no  later  than  30  days  after 

21  the  date  the  candidate  submits  his  or  her  declaration  and  supporting  material,  provided  that 

22  the  Executive  Director  shall  make  all  determinations  regarding  whether  to  certify  a  candidate 

23  no  later  than  the  55th  day  before  the  election. 

24  (ef)  RESUBMISSION.  If  the  Executive  Director  declines  to  certify  that  a  candidate  is 

25  eligible  to  receive  public  funds  financing  under  this  Chapter,  the  Executive  Director  shall  notify 
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1  the  candidate.  Notwithstanding  Section  1 .142(b)  of  this  Chapter,  the  candidate  may,  within 

2  five  business  days  of  the  date  of  notification,  resubmit  the  declaration  and  supporting  material. 

3  If  the  candidate  does  not  timely  resubmit,  the  Executive  Director's  determination  is  final. 

4  If.  after  viewing  resubmitted  material,  the  Executive  Director  declines  to  certify  that  a 

5  candidate  is  eligible  to  receive  public  funds  fmanaivs  under  this  Chapter,  the  Executive  Director 

6  shall  notify  the  candidate  of  this  fact.  Additional  resubmissions  may  be  permitted  in  the 

7  Executive  Director's  discretion.  If  the  candidate  fails  to  resubmit  in  the  time  specified  by  the 

8  Executive  Director,  or  if  no  further  resubmissions  are  permitted,  the  Executive  Director's 

9  determination  is  final. 

10  (i-)  APPEAL  TO  THE  ETHICS  COMMISSION.  If  the  Executive  Director  declines  to 

1 1  certify  that  a  candidate  is  eligible  to  receive  public  funds  financing  under  this  Chapter,  the 

12  candidate  may  appeal  the  Executive  Director's  final  determination  to  the  Ethics  Commission. 

1 3  The  candidate  must  deliver  the  written  appeal  to  the  Ethics  Commission  within  five  days  of  the 

14  date  of  notification  of  the  Executive  Director's  determination. 

1 5  (g)  NOTICE.  Within  two  business  davs  o  f  certifvins  thai  at  least  one  candidate  in  a  contest  is 

16  eligible  to  receive  public  funds  under  this  Chapter,  the  Ethics  Commission  shall  post  a  notice  on  its 

1 7  website  and  send  written  notice  bv  email  to  all  other  candidates  running  for  the  same  City  elective 

1 8  office  and  to  any  other  person  who  has  requested  such  notice. 
19 

20  SEC.  1 .143.  -  ADJUSTING  INDIVIDUAL  EXPENDITURE  CEILINGS. 

21  This  Section  shall  apply  only  if  the  Ethics  Commission  has  certified  that  at  least  one 

22  candidate  for  Mayor  or  the  Board  of  Supervisors  is  eligible  to  receive  public  funds  under  this 

23  Chapter. 

24  (a)  The  Executive  Director  shall  adjust  the  Individual  Expenditure  Ceiling  of  a  candidate 

25  for  Mayor  to  an  amount  equal  to  the  sum  of  the  Total  Opposition  Spending  against  that 
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1  candidate  and  the  highest  level  of  the  Total  Supportive  Funds  of  any  other  candidate  for 

2  Mayor  if  such  amount  is  greater  than  $1 ,475,000,  provided  that  the  Executive  Director  may 

3  adjust  a  candidate's  Individual  Expenditure  Ceilings  only  in  increments  of  S1 00.000. 

4  (b)  The  Executive  Director  shall  adjust  the  Individual  Expenditure  Ceiling  of  a  candidate 

5  for  the  Board  of  Supervisors  to  an  amount  equal  to  the  sum  of  the  Total  Opposition  Spending 

6  against  that  candidate  and  the  highest  level  of  the  Total  Supportive  Funds  of  any  other 

7  candidate  for  the  same  office  on  the  Board  of  Supervisors  if  such  amount  is  greater  than 

8  $143,000,  provided  the  Executive  Director  may  adjust  a  candidate's  Individual  Expenditure 

9  Ceiling  only  in  increments  of  $1 0,000. 

10  (c)  No  later  than  the  second  business  day  after  a  statement  is  filed  pursuant  to  Section 

11  1.152(a)(3)  or  {b){3)  1.160  of  this  Chapter  pertaining  to  a  race  for  Mayor  or  Board  of  Supervisors. 

12  the  Executive  Director  shall  determine  whether  the  communication  supports  or  opposes  one 

1 3  or  more  candidates. 

14  Factors  the  Executive  Director  shall  use  to  determine  whether  the  communication 

15  supports  or  opposes  one  or  more  candidates  include  the  following: 

16  (1)  whether  the  communication  clearly  identifies  one  or  more  candidates: 

17  (2)  the  timing  of  the  communication; 

18  (3)  the  voters  targeted  by  the  communication; 

19  (4)  whether  the  communication  identifies  any  candidate's  position  on  a  public  policy 

20  issue  and  urges  the  reader  or  viewer  to  take  action,  including  calling  the  candidate  to  support 

21  or  oppose  the  candidate's  position; 

22  (5)  whether  the  position  of  one  or  more  candidates  on  a  public  policy  issue  has  been 

23  raised  as  distinguishing  these  candidates  from  others  in  the  campaign,  either  in  the 

24  communication  itself  or  in  other  public  communications; 
25 
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1  (6)  whether  the  communication  is  part  of  an  ongoing  series  of  substantially  similar 

2  advocacy  communications  by  the  organization  on  the  same  issue;  and 

3  (7)  any  other  factors  the  Executive  Director  deems  relevant. 

4  (d)  Within  one  business  day  of  the  date  that  the  Executive  Director  makes  a 

5  determination  under  Subsection  (c),  either  the  candidate(s)  identified  in  the  communication  or 

6  any  candidate  seeking  the  same  City  elective  office  as  the  candidate  identified  in  the 

7  communication  may  object  to  the  Executive  Director's  determination.  The  Executive  Director 

8  shall  respond  to  any  objection  within  one  business  day  of  receiving  the  objection. 

9  (e)  Within  one  business  day  of  the  Executive  Director's  response,  either  the 

10  candidate(s)  identified  in  the  communication  or  any  candidate  seeking  the  same  City  elective 

1 1  office  as  the  candidate  identified  in  the  communication  may  submit  to  the  Executive  Director  a 

12  request  that  the  Ethics  Commission  review  the  Executive  Director's  determination.  Within  one 

13  business  day  of  receiving  the  request,  the  Executive  Director  shall  notify  each  Commissioner 

14  of  the  candidate's  request. 

1 5  If  within  one  business  day  of  the  Executive  Director's  notice,  two  or  more  members  of 

16  the  Commission  inform  the  Executive  Director  that  they  would  like  to  review  the  determination, 

17  the  Executive  Director  shall  schedule  a  meeting  of  the  Commission  on  a  date  that  occurs 

18  within  one  week  of  the  Commissioners'  requests.  If  three  members  of  the  Commission  vote  to 

19  overrule  the  Executive  Director's  determination,  the  Commission  shall  make  a  final 

20  determination  based  on  the  factors  set  forth  above. 

21  (f)  If  no  candidate  objects  to  the  Executive  Director's  determination,  if  no  candidate 

22  requests  review  by  the  Commission  of  the  Executive  Director's  determination,  if  a  request  is 

23  made  and  two  or  more  members  of  the  Commission  do  not  request  to  review  the 

24  determination,  or  //'within  one  week  of  two  members  of  the  Commission  requesting  to  review 

25  the  Executive  Director's  determination,  at  least  three  members  of  the  Commission  do  not  vote 
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1  to  overrule  the  Executive  Director's  determination,  then  the  Executive  Director's  determination 

2  shall  become  final. 

3  The  Executive  Director  shall  determine  whether  to  adjust  the  Individual  Expenditure 

4  Ceilings  of  each  candidate  for  Mayor  or  the  Board  of  Supervisors  pursuant  to  either 

5  Subsection  (a)  or  (b)  of  this  Section  within  one  business  day  of  a  final  determination. 
6 

7  SEC.  1.148.  -  RESTRICTIONS  ON  USE  OF  PUBLIC  FUNDS;  UNEXPENDED  PUBLIC 

8  FUNDS. 

9  (a)  USE  FOR  QUALIFIED  CMIPAIGN  EXPENDITURES  ONLY  ALLOWABLE  USES  OF 

10  PUBLIC  FUNDS.  Candidates  who  receive  public  financing  may  use  the  public  funds  solely  for 

1 1  the  following  purposes: 

12  fl)  to  pay  for  qualified  campaign  expenditures^ 

13  (21  ^  to  repay  loans  used  to  pay  for  qualified  campaign  expenditures^ 

14  [3]_  except  that  public  funds  may  be  used  to  pay  filing  fees  and  costs  incurred  after  the 

15  election  that  do  not  directly  affect  the  outcome  of  the  election,  including  but  net  limited  to  utility 

16  bills,  expenses  associated  with  an  audit,  and  expenses  related  to  preparing  post-election 

17  campaign  finance  disclosure  reports  as  required  by  the  California  Political  Reform  Act. 

18  Government  Code  Section  81000,  et  seq.,  and  the  provisions  of  this  Chapter-^ 

19  (4)  to  pay  for  Compliance  Costs,  except  as  provided  in  Subsection  (bi(I):  and 

20  (5)  to  pay  expenses  associated  with  complying  with  applicable  laws,  including  the  California 

21  Political  Reform  Act  and  this  Chapter,  that  exceed  the  Compliance  Costs  monetary  limits  set  forth  in 

22  section  L104(i). 

23  (b)  PROHIBITED  USES  OF  PUBLIC  FUNDS  Candidates  may  not  use  public  funds  to 

24  pay  for; 

25  . 
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1  ill  expenses  incurred  in  connection  with  an  administrative  or  judicial  proceeding^- 

2  Cundi.huc:  nhv:  'HU  use  public  fuyids 

3  M'  '\n  administrative,  civil  or  criminal  fines,  including  late  filing  fines^-e7*= 

4  /r-  ■\:\  -  -f-r  inaugural  activities,  election  vicion'  celebraiions  or  similar  post-election 

5  CLWu\:r^>i  cvons: 

6  i4/ officeholder  expenseSr  incurred  in  connection  with  the  o  ffice  to  which  the  candidate 

7  holds  after  the  election:  or 

8  (5)  Candidates  may  not  use  public  fimds  to  pa\-  post-election  bonuses  to  campaign 

9  employees,  or  for  election  victory  celebrations  or  similar  post  election  campaign  events. 

1 0  {^c)  WITHDRAWAL  OR  FAILURE  TO  QUALIFY.  Any  candidate  who  receives  public 

1 1  financing  but  who  withdraws  or  fails  to  qualify  to  have  his  or  her  name  printed  on  the  ballot  in 

12  the  election  for  which  the  public  funds  were  provided  shall  repay  the  Election  Campaign  Fund 

13  the  full  sum  received  from  the  Fund. 

14  {ed)  UNEXPENDED  PUBLIC  FUNDS.  Any  candidate  who  receives  public  financing  and 

1 5  whose  committee  has  unexpended  public  funds  shall  pay  to  the  City  and  County  of  San 

16  Francisco  and  deliver  to  the  Ethics  Commission  those  funds  for  deposit  in  the  Election 

1 7  Campaign  Fund  no  later  than  30  days  after  the  Ethics  Commission  completes  its  audit  of  the 

18  candidate's  committee.  Unexpended  funds  may  be  used  to  pay  for  expenses  associated  with 

19  an  audit  such  as  bank  fees,  treasurer  fees  and  storage  fees  until  the  Ethics  Commission 

20  completes  its  audit  of  the  candidate's  committee. 
21 

22  SEC.  1.150.  AUDIT;  REPAYMENT. 

23  (a)  AUDIT. 

24  (1)  Committees  Receivin<!  Public  Financin<^  The  Ethics  Commission  shall  audit  all 

25  candidate  committees  whose  candidates  have  received  public  financing  under  this  Chapter. 
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1  Audits  of  candidate  committees  conducted  under  this  Subsection  shall  begin  within  60  days 

2  after  the  date  the  candidate  committees'  first  post-election  campaign  disclosure  report  is 

3  required  to  be  filed  pursuant  to  Section  1.106  of  this  Chapter. 

4  (2)  Committees  Not  Receivim  Public  Financim.  I n  his  or  her  discretion,  the  Executive 

5  Director  may  initiate  additional  targeted  or  randomly  selected  audits  of  any  committee, 

6  irrespective  of  whether  the  committee  received  any  public  funds.  Such  audiis  mcix-  be'ym  ai  am- 

7  time. 

8  (3).  Assistance  From  Controller.  At  the  request  of  the  Executive  Director,  the  Controller 

9  shall  assist  in  conducting  these  audits  described  in  this  Section. 

10  (b)  REPAYMENT. 

11  (1)  If  the  Ethics  Commission  determines  that  any  portion  of  the  payments  made  to  a 

12  candidate  from  the  Election  Campaign  Fund  exceeded  the  aggregate  amount  of  payments  to 

13  which  the  candidate  was  entitled  under  this  Chapter,  the  Commission  shall  notify  the 

14  Controller  and  the  candidate,  in  addition  to  any  other  penalties,  the  candidate  shall  pay  to  the 

15  City  and  County  of  San  Francisco,  and  deliver  bv  delivering  to  the  Ethics  Commission  an 

16  amount  equal  to  the  amount  of  the  excess  payments,  and  if  the  Commission  determines  that 

17  any  amount  of  any  payment  made  to  a  candidate  from  the  Election  Campaign  Fund  was  used 
1  8  for  something  other  than  qualified  campaign  expenditures  the  uses  permitted  under  Section  Ll-^S  of 

19  this  Chapter,  the  candidate  shall  pay  to  the  Ethics  Commission  an  amount  equal  to  the 

20  improper  expenditure. 

21  (2)  Any  candidate  who  receives  public  funds  under  this  Chapter  and  makes  guclmed 

22  campaisn  expenditures  exceeding  exceeds  his  or  her  Individual  Expenditure  Ceiling  by  ten  percent 

23  $15.000  or  more  if  the  candidate  is  a  candidate  for  the  Board  of  Supervisors,  or  bv  SI  50.  OOP  or  more 

24  if  the  candidate  is  a  candidate  for  Mayor,  shall,  in  addition  to  any  other  penalties,  pay  to  the 
25 
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1  Ethics  Commission  an  amount  equal  to  the  amount  of  public  funds  the  candidate  received 

2  under  this  Chapter. 

3  (3)  All  payments  delivered  to  the  Ethics  Commission  under  this  Section  shall  be 

4  deposited  in  the  Election  Campaign  Fund. 
5 

6  SEC.  1.152.  -  SUPPLEMENTAL  REPORTING  IN  ELECTIONS  FOR  BOARD  OF 

7  SUPERVISORS  AND  MAYOR. 

8  (a)  ELECTIONS  FOR  THE  BOARD  OF  SUPERVISORS. 

9  (1)  In  addition  to  the  campaign  disclosure  requirements  imposed  by  the  California 

10  Political  Reform  Act  and  other  provisions  of  this  Chapter,  each  candidate  committee 

1 1  supporting  a  candidate  for  the  Board  of  Supervisors  shall  file  a  statement  with  the  Ethics 

12  Commission  indicating  when  the  committee  has  received  funds,  mciudin^  contributions  and 

1 3  public  funds,  coniributions  to  be  deposited  into  its  Campaign  Contribution  Trust  Account  or  made 

14  expenditures,  including  in-kind  contributions  and  expenses  incurred  but  for  which  payment  has  not 

1 5  vet  been  made,  that  equal  or  exceed  $5.000  within  2  /  hours  of  $10.000  no  later  than  the  first 

16  Disclosure  Deadline  after  reaching  or  exceeding  that  amount. 

17  (2)  In  addition  to  the  supplemental  report  in  Subsection  (a)(1)  of  this  Section,  each 

18  candidate  committee  supporting  a  candidate  for  the  Board  of  Supervisors  shall  file  a 

19  statement  with  the  Ethics  Commission  disclosing  when  the  committee  has  received  funds. 

20  including  contributions  and  public  funds,  contributions  to  be  deposited  into  its  Campaign  Connibution 

21  Trmi  Account  or  made  expenditures,  including:  in-kind  contributions  and  expenses  incurred  but  for 

22  which  payment  has  not  vet  been  made,  that  in  the  aggregate  equal  or  exceed  $100,000.  The 

23  candidate  committee  shall  file  this  report  within  24  hours  of  no  later  than  the  tirsi  Disclosure 

24  Deadline  after  reaching  or  exceeding  the  threshold.  Thereafter,  the  candidate  committee  shall 

25  file  an  additional  supplemental  report  M^ihin  2  i  hours  of  every  no  later  than  the  first  Disclosure 

"Name  of  Supervisor/Committee/Department* 

BOARD  OF  SUPERVISORS  Page  30 

8/17/2011 

S:\C.F.R.O\201 1\Possible  Amdts\draft  ordinance  8.17  2011. DOC 


1  Deadline  after  each  time  the  candidate  committee  receives  additional  A/A7^/.y.  includin<y 

2  contributions  and  public  funds,  contributions  to  be  deposited  into  its  Campaign  Contribution  Trust 

3  Account  or  makes  additional  expenditures,  including  in-kind  contributions  and  expenses  incurred 

4  but  for  which  payment  has  not  yet  been  made,  that  in  the  aggregate  equal  or  exceed  $1 0.000. 

5  Each  report  required  by  this  Subsection  shall  also  include  a  statement  of  the  candidate  comminee's 

6  total  accrued  expenditures  for  Compliance  Costs  and  an  itemized  accounting  of  the  accrued 

7  expenditures  for  Compliance  Costs  during  the  period  covered  by  the  report. 

8  (3)  jiny  person  other  than  a  candidate  committee  who  makes  expenditures  for  the  purpose  of 

9  distributing  independent  expenditures,  electioneering  communications,  or  member  communications 

1 0  that  clearly  identify  any  candidate  for  the  Board  of  Supci'^isors,  and  the  amount  of  those  expenditures 

1 1  in  the  aggi^egate  equals  or  exceeds  $5,000  per  candidate,  shall,  within  24  hours  of  reaching  or 

12  exceeding  this  threshold,  file  a  statement  with  the  Ethics  Commission.  Such  statement  shall  include  a 

1 3  legible  copy  of  the  communication  if  it  is  conveyed  in  writing  or  an  electronic  recording  if  it  is 

14  conveyed  via  audio  or  video,  disclose  the  cost  of  each  communication,  and  provide  any  additional 

1 5  information  reqidrcd  by  the  Ethics  Commission.  Evciy  person  who  is  required  to  file  a  statement  with 

16  the  Ethics  Commission  pursuant  to  this  Subsection  shall  indicate  on  the  statement  which  candidate  or 

1 7  candidates  for  the  Board  of  Supervisors  the  independent  expenditures,  electioneering  communications. 

18  or  member  communications  disclosed  on  the  statement  support  or  oppose,  or  whether  they  are  neurral. 

1 9  For  the  purposes  of  this  Subsection,  the  costs  of  a  communication  that  supports  or  opposes  more  than 

20  one  candidate  or  ballot  measure  shall  be  apportioned  among  each  candidate  and  measure  in  the 

21  communication. 

22  Vicreafter,  any  such  person  shall  file  a  supplemental  statement  with  the  Ethics  Commission 

23  each  time  the  person  makes  expenditures  for  the  purpose  of  distributing  independent  expenditures. 

24  electioneering  communications  or  member  communications  that  clearly  identify  any  candidate  for  the 

25  Board  of  Supervisors  in  an  amoimt  that  in  the  aggregate  equals  or  exceeds  an  additional  S5. 000  per 
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1  CunJiJtiiL'.  The  supplemenial  staiomems  shall  be  filed  wiihin  2  I  hours  of  reaching  or  oxccoo/ing  [his 

2  ilvoshold.  a»ti  shall  include  a  legible  copy  of  the  communication  if  it  is  conveyed  in  writing  or  an 

3  elecrronic  recording  if  it  is  conveyed  via  audio  or  video,  disclose  (he  cost  of  each  communication,  and 

4  provide  any  additional  information  required  by  the  Ethics  Commission. 

5  The  Executive  Director  shall  post  the  information  disclosed  on  statements  required  by  this 

6  subsection  on  the  website  of  the  Ethics  Commission  MHthm  r^vo  business  days  of  the  statement's  filing. 

7  (b)  ELECTIONS  FOR  MAYOR. 

8  (1)  In  addition  to  the  campaign  disclosure  requirements  imposed  by  the  California 

9  Political  Reform  Act  and  other  provisions  of  this  Chapter,  each  candidate  committee 

10  supporting  a  candidate  for  Mayor  shall  file  a  statement  with  the  Ethics  Commission  indicating 

1 1  when  the  candidate  committee  has  received  funds,  including  contributions  and  public  funds. 

12  contJibutions  to  be  deposited  into  its  Campaign  Contribution  Trust  Account  or  made  expenditures.. 

1 3  including  in-kind  contributions  and  expenses  incurred  but  for  which  payment  has  not  vet  been  made. 

14  that  equal  or  exceed  $50,000  M'ithin  2  i  hours  of  no  later  than  the  first  Disclosure  Deadline  after 

1 5  reaching  or  exceeding  that  amount. 

16  (2)  In  addition  to  the  supplemental  report  in  Subsection  (b)(1)  of  this  Section,  each 

17  candidate  committee  supporting  a  candidate  for  Mayor  shall  file  a  statement  with  the  Ethics 

18  Commission  disclosing  when  the  candidate  committee  has  received  funds,  including 

1 9  contributions  and  public  funds.  cont}-ibutions  to  be  deposited  into  its  Campaign  Connnbution  Trust 

20  Account  or  made  expenditures,  including  in-kind  contributions  and  expenses  incurred  but  for  which 

21  payment  has  not  vet  been  made,  that  in  the  aggregate  equal  or  exceed  SI  ,000,000.  The 

22  candidate  committee  shall  file  this  report  within  2  I  hours  of  no  later  than  ihe  first  Disclosure 

23  Deadline  after  reaching  or  exceeding  the  threshold.  Thereafter,  the  candidate  committee  shall 

24  file  an  additional  supplemental  report  within  2 1  hours  of  every  no  later  than  the  first  Disclosure 

25  Deadline  after  each  time  the  candidate  committee  receives  additional  funds,  includin^^ 
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1  contributions  and  public  funds,  contributions  to  be  deposited  into  its  Campaign  Contribution  Trust 

2  Account  or  makes  additional  expenditures,  including  in-kind  contributions  and  expenses  incurred 

3  but  for  which  payment  has  not  yet  been  made,  that  in  the  aggregate  equal  or  exceed  $50,000. 

4  Each  report  required  by  this  Subsection  shall  also  include  a  statement  of  the  candidate  committee 's 

5  total  accrued  expenditures  for  Compliance  Costs  and  an  itemized  accounting  of  the  accrued 

6  expenditures  for  Compliance  Costs  during  the  period  covered  by  the  report. 

7  (3)  liny  person  other  than  a  candidate  committee  who  makes  expenditures  for  the  purpose  of 

8  distributing  independent  expenditures,  electioneering  communications,  or  member  communications 

9  that  clearly  identify  any  candidate  for  Mayor,  and  the  amoimt  of  those  expenditures  in  the  aggregate 

10  equals  or  exceeds  $5,000  per  candidate,  shall,  within  24  hours  of  reaching  or  exceeding  this  threshold. 

1 1  file  a  statement  with  the  Ethics  Commission.  Such  statement  shall  include  a  legible  copy  of  the 

12  commimication  if  it  is  conveyed  in  writing  or  an  electronic  recording  if  it  is  conveyed  via  audio  or 

13  video,  disclose  the  cost  of  each  communication,  and  provide  any  additional  information  required  by  the 

14  Ethics  Commission.  Every  person  who  is  required  to  file  a  statement  with  the  Ethics  Commission 

1 5  pursuant  to  this  Subsection  shall  indicate  on  the  statement  which  candidate  or  candidates  for  Ma^,  or 

16  the  independent  expenditures,  electioneering  communications,  or  member  communications  disclosed  on 

1 7  the  statement  support  or  oppose,  or  whether  they  arc  neutral.  For  the  purposes  of  this  Subsection,  the 

18  costs  of  a  communication  that  supports  or  opposes  more  than  one  candidate  or  ballot  measure  shall  be 

19  apportioned  among  each  candidate  and  measure  in  the  communication. 

20  Thereafter,  any  such  person  shall  file  a  supplemental  statement  with  the  Ethics  Commission 

21  each  time  the  person  makes  expenditures  for  the  purpose  of  distributing  independent  expenditures. 

22  electioneering  communications  or  member  communications  that  clearly  identify'  any  candidate  for 

23  Mayor  in  an  amount  that  in  the  aggregate  equals  or  exceeds  an  additional  55. 000  per  candidate.  The 

24  supplemental  statements  shall  be  filed  within  2  I  hours  of  reaching  or  exceeding  this  threshold,  and 

25  shall  include  a  legible  copy  of  the  communication  if  it  is  conveyed  in  writing  or  an  electronic  recording 
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1  ifil     comvyvJ  via  audio  or  viJoo.  tJisclosc  (he  cost  of  each  commwiicanon.  ami  provide  any 

2  adddionol  information  required  by  (he  Ethics  Commission. 

3  The  Executive  Director  shall  post  the  information  disclosed  on  statements  required  by  this 

4  subsection  on  the  website  of  the  Ethics  Commission  within  t^vo  business  days  of  the  statement's  filing. 

5  (c)  The  supplemental  statements  required  by  Subsections  (a)(2).  (a}(3).  and  (b)(2)  and 

6  >h>'S'  are  not  required  until  the  Ethics  Commission  has  certified  that  at  least  one  candidate  is 

7  eligible  to  receive  public  funds  under  this  Chapter,  provided  that  within  two  business  days  of 

8  the  date  that  the  Ethics  Commission  provides  notice  under  this  subsection  Section  1.142(2)  that 

9  it  has  certified  that  a  candidate  is  eligible  to  receive  public  funds  under  this  Chapter,  any 

10  report  that  previously  would  have  been  required  under  (a)(2).  ia}(3}.  or  (b)(2)  or  (b)(3)  must  be 

11  filed.  Within  t^vo  business  days  of  certifying  that  at  least  one  candidate  is  eligible  to  receive  public 

12  financing  under  this  Chapter,  the  Ethics  Commission  shall  post  a  notice  on  its  website,  send  out  a  press 

1 3  release  and  send  written  notice  by  regular  or  elect}-onic  mail  to  all  other  candidates  running  for  the 

14  same  City  elective  ofilce  and  to  any  other  person  who  has  requested  such  notice. 

1 5  (d)  For  each  threshold  reached,  candidate  committees  are  required  to  file  onlv  one 

16  supplemental  statement  under  this  section,  irrespective  of  whether  the  committee  reaches  the  threshold 

17  as  a  result  of  funds  received  or  expenditures  made. 
18 

19  SEC.  1.160.5.  -  DISCLOSURE  AND  FILING  FOR  PERSUASION  POLLS 

20  (a)  Definitions.  Whenever  in  this  Section  the  following  words  or  phrases  are  used,  they 

21  shall  miean: 

22  (1)  "Persuasion  poll"  shall  mean  any  telephone  sun/ey,  or  series  of  telephone  surveys 

23  that  are  substantially  similar  or  identical,  that 

24  (A)  refers  to  a  clearly  identified  candidate  for  City  elective  office  or  a  City  elective 

25  officer,  other  than  in  a  basic  preference  question; 
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1  (B)  includes  at  least  one  call  made  within  60  days  prior  to  an  election  for  the  City 

2  elective  office  sought  by  the  candidate  named  in  the  survey  or  a  recall  election  regarding  the 

3  City  elective  officer  named  in  the  survey; 

4  (C)  includes  at  least  1,000  completed  calls,  such  as  person-to-person  discussions 

5  following  the  survey  script;  and 

6  (D)  for  which  at  least  two  of  the  following  are  true: 

7  (i)  Each  phone  conversation  in  the  survey  takes  less  than  four  minutes  on  average  to 

8  complete,  excluding  any  sponsorship  identification; 

9  (ii)  The  survey  includes  fewer  than  three  demographic  inquiries  regarding  factors  such 

10  as  age,  educational  level,  or  marital  status,  sufficient  to  allow  for  the  tabulation  of  results 

1 1  based  on  relevant  subset(s)  of  the  population  consistent  with  standard  polling  industry 

12  practices; 

13  (iii)  The  persons  conducting  the  survey  do  not  collect  or  tabulate  survey  results  for  ail 

14  the  phone  conversations; 

15  (iv)  The  survey  includes  an  untrue  statement  about  the  candidate  or  officer  described  in 

16  section  (a)(1)(A);  or 

17  (v)  The  survey  is  designed  or  intentionally  conducted  in  a  manner  calculated  to 

18  influence  the  vote  of  the  respondent  in  the  election  described  in  Subsection  (a)(1)(B). 

19  (2)  "Basic  preference  question"  shall  mean: 

20  (A)  a  question  which  provides  a  respondent  with  a  list  of  names  of  candidates  for  Ci^/ 

21  elective  office  without  providing  or  implying  any  information  regarding  any  candidate  and  asks 

22  which  candidate  the  respondent  supports  in  a  particular  race,  or 

23  (B)  a  question  which  names  a  City  elective  officer  without  providing  or  implying  any 

24  information  regarding  the  officer  and  asks  whether  the  respondent  supports  or  opposes  the 

25  recall  of  that  officer. 
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1  (3)  "Payment"  shall  be  defined  as  set  forth  in  Government  Code  of  the  State  of 

2  California  (commencing  at  Section  81000):  provided,  however,  that  "payment"  shall  also 

3  include  any  enforceable  promise  to  make  a  payment. 

4  >  h  "Ruyr^  !o  a  cleaHy  iJeimfieJ  candiJaie  for  dry  olecnve  office  or  a  City  clccnvc  officer" 

5  shall  fWtm  twy  commumcation  thai  comains  the  candidate's  or  offiicer's  name  or  nichiame  or  makes 

6  am  Of  her  unamhignous  reference  lo  the  candidaie  or  offiiccr  such  as  "your  SuperMSor"  or  "the 

7  mcumbenf.  ' 

8  -hfj  (4)  "Tng:gering  eventPiscIosure  dare"  shall  mean; 

9  (A)  The  date  that  a  written  formal  agreement  regarding  the  persuasion  poll  is  made 

10  between  the  person  making  the  calls  and  the  poll  sponsor(s)  or  the  sponsor(s)  agent; 

1 1  (B)  The  date  of  the  1 ,000th  call  in  the  poll;  and 

12  (C)  After  a  person  has  met  the  threshold  under  Subsection  (B),  the  date  of  each 

1 3  1 ,000th  additional  call  in  the  poll. 

14  (b)  Telephonic  disclosure.  No  person  shall  authorize,  administer  or  make  payment  for  a 

1 5  persuasion  poll  unless,  at  the  beginning  of  each  call,  the  person  making  the  call  identifies  the 

16  person(s)  making  payments  for  or  authorizing  the  call  by  stating  "This  is  a  paid  political 

17  advertisement  by  [Name  of  person(s)],"  and,  identifies  the  person  making  the  call,  if  different 

18  from  the  sponsor,  by  stating  "This  call  is  conducted  by  [Name  of  person]."  These  disclosures 

1 9  shall  be  spoken  at  the  same  volume  and  speed  as  the  rest  of  the  communication  so  as  to  be 

20  clearly  audible  by  the  call  recipient  and  otherwise  appropriately  conveyed  for  the  hearing 

21  impaired.  These  disclosures  shall  be  repeated  upon  request  of  the  call  recipient. 

22  (c)  Filing. 

23  (1 )  Any  person  who  authorizes,  administers  or  makes  payment  for  a  persuasion  poll 

24  shall,  vtUhin  4X  hours  of  each  disclosure  dafehv  no  later  than  the  next  Disclosure  Deadline  folUnrins 

25  each  triggering  event,  file  an  itemized  statement  with  the  San  Francisco  Ethics  Commission.  A 
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1  person  authorizing,  administering  or  making  payment  for  a  persuasion  poll  is  not  required  to 

2  file  an  itemized  statement  under  this  Section  if  the  person  is  aware  that  another  person 

3  authorizing,  administering  or  making  payment  for  the  same  persuasion  poll  has  filed  an 

4  authorized  statement  for  the  persuasion  poll  as  required  by  this  Section. 

5  (2)  Each  itemized  statement  required  to  be  filed  under  this  Section  shall  be  filed  on  a 

6  form  promulgated  by  the  San  Francisco  Ethics  Commission  and  shall  contain  the  following 

7  information: 

8  (A)  the  full  name,  street  address,  city,  state  and  zip  code  of  each  person  who 

9  authorizes,  administers  or  makes  payment  for  the  persuasion  poll: 

10  (B)  the  full  name,  street  address,  city,  state  and  zip  code  of  each  person  sharing  or 

1 1  exercising  direction  and  control  over  the  person  authorizing,  administering  or  making 

12  payments  for  the  survey; 

13  (C)  the  dates  during  which  the  persuasion  poll  was  conducted; 

14  (D)  for  each  day,  the  number  of  calls  attempted  to  households  in  the  City  and  County  of 

15  San  Francisco  if  the  election  described  in  Subsection  (a)(1)(B)  is  a  City-wide  election,  or  the 

16  number  of  calls  to  households  in  the  district  if  the  election  described  in  Subsection  (a)(1)(B)  is 

17  a  district  election; 

18  (E)  for  each  day,  the  number  of  individuals  contacted  and  the  number  of  messages  left 

19  in  households  in  the  City  and  County  of  San  Francisco  if  the  election  described  in  Subsection 

20  (a)(1)(B)  is  a  City-wide  election,  or  the  number  of  individuals  contacted  and  the  number  cf 

21  messages  left  in  households  in  the  district  if  the  election  described  in  Subsection  (a)(1)(B)  is  a 
22.  district  election; 

23  (F)  a  detailed  accounting  of  any  payments  of  $1 00.00  or  more  that  the  person  has 

24  received  from  another  person,  which  were  used  for  conducting  or  administering  the 

25  persuasion  poll;  such  detailed  accounting  shall  include  the  dollar  amount  or  value  of  each 
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1  payment:  the  date  of  the  payment's  receipt;  the  name,  street  address,  city,  state,  and  zip  code 

2  of  the  person  who  made  such  payment;  the  occupation  and  employer  of  the  person  who  made 

3  such  payment,  if  any.  or,  if  the  person  is  self-employed,  the  name  of  the  person's  business; 

4  and  the  cumulative  amount  of  payments  received  for  the  purpose  of  conducting  or 

5  administering  persuasion  polls  from  that  person  during  the  calendar  year; 

6  (G)  a  copy  of  the  script  used  in  conducting  the  persuasion  poll,  if  any,  and  a  copy  of 

7  every  question  asked  in  the  survey  and  every  statement  made  to  respondents  in  the  survey; 

8  and 

9  (H)  any  other  information  required  by  the  Ethics  Commission  consistent  with  the 

1 0  purposes  of  this  Section. 

1 1  (3)  The  filer  shall  verify,  under  penalty  of  perjury,  the  accuracy  and  completeness  of  the 

12  information  provided  in  the  itemized  statement,  and  shall  retain  for  a  period  of  five  years  all 

13  books,  papers  and  documents  necessary  to  substantiate  the  itemized  statements  required  by 

14  this  Section. 

15  (4)  The  Ethics  Commission  may  require  any  itemized  statement  to  be  filed 

16  electronically  and  may  permit  any  required  statement  to  be  filed  by  facsimile.  The  Ethics 

17  Commission  shall  promulgate  regulations  to  implement  this  subsection  before  any  person 

18  shall  be  required  to  file  an  itemized  statement  electronically  or  permitted  to  file  a  statement  by 

19  facsimile. 

20  0>  //  any  person  files  an  itemized  stafemem  after  any  dcadlme  imposed  by  ihis  Section,  rho 

21  Ethics  Commission  shall,  in  addition  to  any  other  penalties  or  remedies  esfaiy/ished  in  this  Chapter. 

22  fine  (he  person  $10  per  day  after  the  deadline  until  the  statement  is  received  by  the  Ethics  Commission. 

23  The  Ethics  Commi.'ision  may  reduce  or  waive  a  fine  if  the  Commission  determines  that  the  late  filing 

24  was  not  willful  and  that  enforcement  will  not  further  the  purpo.'ses  of  this  Chapter.  The  Ethics 
25 
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1  Commission  shall  deposit  funds  collected  under  this  Section  in  the  General  Fund  of  i  he  City  and 

2  County  of  San  Francisco. 

3  (d)  The  Ethics  Commission  may  adopt  regulations  exempting  additional  types  of  polls 

4  from  the  provisions  of  this  Section  to  effectuate  the  purpose  of  this  Section. 
5 

6  SEC.1.163.5.    DISTRIBUTION  OF  C±\IP.UGN ADVERTISEMEXTS 

7  COMMUNICATIONS  CONTAINING  FALSE  ENDORSEMENTS. 

8  (a)  PROHIBITION. 

9  No  person  may  sponsor  any  campaign  advertisement  that  pay  for,  direct,  supervise,  authorize 

10  or  distribute  any  communication  that  (1)  clearly  identifies  a  candidate  or  measure.  (2)  is  distributed  to 

1 1  more  than  1,000 people  within  90  days  prior  to  an  election  for  that  candidate  or  measure,  and  ihat 

12  Of  contains  a  false  endorsement,  where  the  person  acts  with  knowledge  of  the  falsity  of  the 

1 3  endorsement  or  with  reckless  disregard  for  the  truth  or  falsity  of  the  endorsement.  A  false 

14  endorsement  is  a  statement,  signature,  photograph,  or  image  representing  that  a  person 

15  expressly  endorses  or  conveys  support  for  or  opposition  to  a  candidate  or  measure  when  in 

16  fact  the  person  does  not  expressly  endorse  or  convey  support  for  or  opposition  to  the 

17  candidate  or  measure  as  stated  or  implied  in  the  campaign  communication. 

18  (b)  DEFINITIONS,  menever  in  this  section  the  following  words  or  phrases  arc  used  they 

19  shall  mean: 

20  (1)  "Campaign  advertisement"  is  any  mailing,  flyer,  door  hanger,  pamphlet,  brochure,  card. 

21  sigii,  billboard,  facsimile,  printed  advertisement,  broadcast,  cable,  satellite,  radio,  internet,  or  recorded 

22  telephone  advertisement  that  refers  to  one  or  more  clearly  identified  candidates  or  ballot  measures. 

23  The  term  "campaign  advertisement"  does  not  include: 

24  (A)  bumper  stickers,  pins,  stickers,  hat  bands,  badges,  ribbons  and  other  similar  campaign 

25  memorabilia; 
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1  iB^  news  siorius.  commenionos  or  editorials  tiisnibnted  through  am  ncM  spapor.  radio,  station. 

2  television  station  or  other  recognized  ncyvs  medium  unless  such  news  medium  is  OM'ned  or  conn-ollcd  by 

3  any  political  party-,  political  committee  or  candidate:  or 

4  tC)  material  distributed  to  all  members,  employees  and  shareholders  of  an  organization,  other 

5  than  a  political  party. 

6  *2f  "Internet  advertisement"  includes  paid  internet  advertisements  such  as  "banner"  and  "pop 

7  up  "  advertisements,  paid  emails,  or  emails  sent  to  addresses  purchased  from  another  person,  and 

8  similar  types  of  internet  advertisements  as  defmed  by  the  Ethics  Commission  by  regulation,  but  shall 

9  not  include  web  blogs.  listserves  sent  to  persons  who  have  contacted  the  sender,  discussion  forums,  or 

1 0  general  postings  on  web  pages. 

1 1  (3)  "Sponsor"  means  to  pay  for.  direct,  supervise  or  authorize  the  production  of  campaign 

12  advertisement. 

13  {be)  ENFORCEMENT  PENALTIES.  The  penalties  under  section  1.170(a)  of  this 

14  Chapter  do  not  apply  to  violations  of  this  section.  Notwithstanding  the  60-day  waiting  period 

15  in  section  1.168  of  this  Chapter,  a  voter  may  bring  an  action  to  enjoin  a  violation  of  this  section 

16  immediately  upon  providing  written  notice  to  the  City  Attorney.  A  court  may  enjoin  a  violation 

17  of  this  section  only  upon  a  showing  of  clear  and  convincing  evidence  of  a  violation. 
18 

19  Section  2.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 

20  amended  by  adding  Sections  1.158  and  1.160,  to  read  as  follows: 

21  / .  1 58.  DISCL  OSURE  AND  DISCLAIMER  RIO  UIREMENTS  FOR  COMMl  ^  /C-j  TIONS  B  Y 

22  CANDIDATE  COmilTTEES. 

23  fa)  Disclaimer  Statements.  A  communication  distributed  bv  a  candidate  committee  shall 

24  include  the  words  "paid  for  by  (insert  candidate  committee's  name)"  in  the  form 

25  provided  in  this  Section  if  the  communication  is  distributed  to  200  or  more  individuals  and  is  any  of  the 
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1  following:  a  mass  mailing;  an  email  communication;  a  paid  advertisement  on  television,  radio. 

2  newspaper  or  periodical;  an  internet  advertisement;  or  posters,  door  hangers,  yard  sioris  or  billboards. 

3  fl)  Written  communications.  If  the  communication  is  distributed  in  writing,  the  disclaimer 

4  required  by  this  Section  shall  appear  in  legible  typeface  no  smaller  than  10  point  and  in  a  color  or 

5  print  that  contrasts  with  the  background  so  as  to  be  easily  legible.  If  the  written  communication  is 

6  mailed  through  the  United  States  Postal  Service,  the  disclaimer  shall  appear  on  the  exierior  of  the 

7  mailing  and  shall  also  include  the  candidate  committee's  street  address  or.  if  the  candidate  committee's 

8  address  is  a  matter  o  f public  record  with  the  Ethics  Commission,  the  disclaimer  may  include  a  post 

9  o^ce  box. 

10  f2)  Non-written  communications.  If  the  communication  is  a  non-written  communication,  the 

1 1  disclaimer  required  by  this  Section  shall  be  spoken  at  the  same  volume  and  speed  as  the  rest  of  the 

12  communication  so  as  to  be  clearly  audible  and  understood  bv  the  listener  and  otherwise  appropriarelv 

1 3  conveyed  for  the  hearing  impaired. 

14  fb)  Disclosure  of  Mass  Mailings.  Each  candidate  committee  that  pavs  for  a  mass  mailing;  shall 

1 5  file  with  the  Ethics  Commission  an  itemized  disclosure  statement  for  the  mailing;  and  a  ciearb  -  legible 

16  copy  of  the  mailing,  including  the  envelope  used,  in  electronic  format.  The  candidate  commniee  .shall 

17  submit  the  filing  no  later  than  the  first  Disclosure  Deadline  after  distributing  the  mailing. 
18 

19  SECTION  1.160.  DISCL OSURE  AND  DISCLAIMER  REQUIREMENTS  FOR 

20  COMMUNICATIONS  BY  THIRD  PARTIES 

21  (a)  Disclosure  And  Disclaimer  Requirements. 

22  (1)  Third  Party  Expenditures  Made  Within  90  Days  Of  An  Election.  Any  person  other  than  a 

23  candidate  committee  shall  provide  a  disclaimer  statement  under  Subsection  ibi  and  file  a  disclosure 

24  report  under  Subsection  fc)  when; 
25 
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1  (A)  [he  person  distributes  one  or  more  communications  thai  clearly  identih'  a  candidate  within 

2  90  da\'S  prior  to  an  election  for  the  C/fv  elective  office  sought  bv  the  candidate  or  a  recall  election 

3  regarding  the  candidate,  and 

4  (B/  the  agsre^ate  cost  o  f  the  communications  is  $5.000  or  more  per  candidate. 

5  The  person  shall  file  a  disclosure  report  with  the  Ethics  Commission  under  Subsection  (c)  no 

6  later  than  the  first  Disclosure  Deadline  after  distributing  the  communications  that  reach  or  exceed  this 
1  threshold,  and  thereafter  shall  file  a  supplemental  report  no  later  than  the  first  Disclosure  Deadline 

8  after  each  time  the  person  distributes  additional  communications  with  an  aggregate  cost  that  equals  or 

9  exceeds  an  additional  55. 000  per  candidate. 

10  i-  >  Third  Party  Expenditures  Made  More  Than  90  Days  Before  An  Election  In  Races  With 

1 1  Publicly-Financed  Candidates.  More  than  90  days  prior  to  the  election,  any  person  other  than  a 

12  candidate  committee  shall  provide  a  disclaimer  statement  under  Subsection  (h)  and  file  a  disclosure 

1 3  report  under  Subsection  (c)  when: 

14  (A)  the  person  distributes  one  or  more  communications  that  clearly  identify  a  candidate  for 
1  5  Mayor  or  the  Board  of  Supervisors. 

16  iB)  the  a^sre^ate  cost  of  the  communications  is  $5.000  or  more  per  candidate,  and 

17  (C)  the  Ethics  Commission  has  certified  under  Section  1.142  that  at  least  one  candidate  for  the 

1 8  office  is  eligible  to  receive  public  funds  under  this  Chapter. 

1 9  The  person  shall  file  a  disclosure  report  with  the  Ethics  Commission  under  Subsection  (c)  no 

20  later  than  the  first  Disclosure  Deadline  after  distributing  the  communications  that  reach  or  exceed  the 

21  $5.  OOP  threshold,  and  thereafter  shall  file  a  supplemental  report  no  later  than  the  frst  Disclosure 

22  Deadline  after  each  time  the  person  distributes  additional  communications  with  an  agsre^ate  cost  that 

23  equals  or  exceeds  an  additional  $5,000  per  candidate.  Within  two  business  davs  of  the  date  that  the 

24  Ethics  Commission  provides  notice  under  Section  J.  142(g)  that  it  has  certified  that  a  candidate  is 
25 
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1  eligible  to  receive  public  funds  under  this  Chapter,  any  report  that  previoiish  would  hcv.-e  been 

2  required  under  this  Subsection  must  be  filed. 

3  (3)  Third  Party  Expenditures  Made  More  Than  90  Davs  Before  An  Election  In  Races  Subject 

4  To  Voluntary  Expenditure  Ceilings.  More  than  90  days  prior  to  the  election,  any  person  other  than  a 

5  candidate  committee  shall  provide  a  disclaimer  statement  under  Subsection  fb)  and  file  a  disclosure 

6  report  under  Subsection  (c)  when: 

7  (A)  the  person  distributes  one  or  more  communications  that  clearly  identify  a  candidate  for 

8  Assessor.  City  Attorney.  District  Attorney.  Public  Defender.  Sheriff.  Treasurer,  the  Board  of  Education 

9  of  the  San  Francisco  Unified  School  District  or  the  Governing  Board  of  the  San  Francisco  Community; 

10  College  District. 

1 1  (B)  the  aggregate  cost  of  the  communications  is  $5. 000  or  more  per  candidate. 

12  fC)  at  least  one  candidate  for  the  office  has  accepted  the  applicable  voluntary  expenditure 

13  ceiling,  and 

14  (D)  the  Ethics  Commission  has  not  lifted  the  voluntary  expenditure  ceiling^  under  Section  1. 1 34. 

15  The  person  shall  file  a  disclosure  report  with  the  Ethics  Commission  under  Subsection  'a  no 

16  later  than  the  first  Disclosure  Deadline  after  distributing  the  communications  that  reach  or  exceed  the 

1 7  $5.  OOP  threshold,  and  thereafter  shall  file  a  supplemental  report  no  later  than  the  first  Disclosure 

18  Deadline  after  each  time  the  person  distributes  additional  communications  with  an  az^re^ate  cost  that 

19  equals  or  exceeds  an  additional  $5.000  per  candidate,  until  the  Ethics  Commission  lifts  the  applicable 

20  voluntary  expenditure  ceiling.  Within  two  business  days  of  the  date  that  the  Ethics  Commission 

21  provides  notice  under  Section  1.128  that  at  least  one  candidate  in  the  race  has  accepted  the  voluntar-y 

22  expenditure  ceiling,  any  report  that  previously  would  have  been  required  under  this  Subsection  must  be 

23  filed 

24  (4)  Calculation  of  costs.  For  the  purpose  of  this  section,  the  cost  of  a  communication  includes 

25  the  total  amount  paid  or  incurred  in  the  preparation  and  distribution  of  the  communication,  including 
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1  [he  cosi  of'preparin^  conteni.  design,  copying,  mailing,  and  paid  staff' lime.  The  cost  of  a 

2  communication  that  identifies  more  than  one  candidate  or  measure  shall  be  apportioned  among  each 

3  candidate  and  measure  in  the  communication. 

4  ih)  Content  and  Form  of  Disclaimer  Statements. 

5  111  Content  of  disclaimer.  Anv  communication  described  in  Subsection  (a)  shall  include  a 

6  disclaimer  statement  identifying  the  person  who  paid  for  the  communication.  The  disclaimer  statement 

7  shall,  at  a  minimum,  contain  the  words,  "paid  for  bv  (insert  the  name  of  the  person  who 

8  paid  for  the  communication  and  committee  identification  number).  " 

9  (2)  Form  of  Disclaimer. 

10  fA)  Written  communications. 

1 1  I!)  Anv  disclaimer  required  bv  this  Section  on  a  written  communication  shall  appear  in  legible 

12  typeface  no  smaller  than  10  point  and  in  a  color  or  print  that  contrasts  with  the  background  so  as  to  be 

1 3  easily  legible. 

14  lii)  If  the  written  communication  is  mailed  through  the  United  States  Postal  Service,  the 

1 5  disclaimer  statement  shall  appear  on  at  least  one  of  the  inserts  of  each  piece  of  mail,  as  provided  in 

16  Subsection  li).  and  shall  also  appear  on  the  exterior  of  the  mailing  with  the  additional  words:  "Notice 

1 7  to  Voters  (Required  bv  Citv  and  County  of  San  Francisco):  This  mailing  is  not  authorized  or  approved 

1 8  bv  any  candidate  for  City  and  County  office  or  bv  anv  election  official.  " 

19  (B)  Non-written  communications.  Any  disclaimer  required  bv  this  Section  in  a  non-written 

20  communication  shall  be  spoken  at  the  same  volume  and  speed  as  the  rest  of  the  communication  so  as  to 

21  be  clearly  audible  and  understood  bv  the  listener  and  otherwise  appropriately  conveyed  for  the  hearing 

22  impaired. 

23  fc)  Content  and  Form  Of  Disclosure  Reports. 

24  (1)  Content  of  Disclosure  Reports.  Anv  report  required  under  Subsection  (a)  shall  contain  the 

25  following  information: 
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1  fA)  the  full  name,  address,  city  and  state,  email  address  and  telephone  number  o  f  the  person 

2  making  the  expenditures; 

3  (B)  the  total  cost  of  each  communication; 

4  (C)  the  names  of  all  candidates  identified  in  each  communication; 

5  (D)  which  candidate  or  candidates  each  communication  supports  or  opposes  or  whether  the 

6  communication  is  neutral; 

7  (E)  the  cost  of  support  or  opposition  allocated  to  each  candidate  identified  in  the 

8  communication; 

9  (F)  a  legible  copy  of  each  communication  if  the  communication  was  conveyed  in  writing. 

1 0  including  the  envelope  used; 

1 1  fG)  an  electronic  recording  of  each  communication  if  the  communication  was  conveyed  via 

12  audio  or  video;  and 

13  fH)  any  other  information  required  by  the  Ethics  Commission. 

14  (2)  Form  of  Disclosure  Reports.  The  Ethics  Commission  shall  specify  the  format  of  the 

1 5  disclosure  reports,  and  may  permit  any  required  information  to  be  filed  by  facsimile,  email  or  other 

16  electronic  media. 

1 7  (d)  Exceptions.  The  following  communications  shall  not  be  subject  to  this  Section: 

18  (l)  communications  paid  for  by  the  City  or  any  other  local,  state  or  federal  ■^overnfnent  a^encru. 

1 9  (2)  non-recorded  communications  between  two  or  more  individuals  in  direct  conversation 

20  unless  such  communications  are  made  by  telephone  and  at  least  one  of  the  individuals  is  compensated 

21  for  the  purposes  of  making  the  telephone  communication; 

22  (3)  communications  that  appear  on  bumper  stickers,  pins,  stickers,  hat  bands,  badges,  ribbons 

23  and  other  similar  memorabilia; 
24 

25 
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1  i4i  news  stories,  commemaries  or  editorials  distribuied  ihrough  any  newspaper,  radio  station. 

2  television  station,  or  other  recognized  news  medium  unless  such  news  medium  is  owned  or  controlled 

3  any  political  party,  political  committee  or  candidate: 

4  i5i  communications  made  solely  to  promote  a  candidate  debate  or  forum  made  by  or  on  behalf 

5  of  the  person  sponsoring  the  debate  or  forum,  provided  that  such  communications  do  not  otherwise 

6  discuss  the  positions  or  experience  of  a  candidate: 

7  i6)  unpaid  internet  communications  such  as  web  blo^s.  listserves  sent  to  persons  who  have 

8  contacted  the  sender,  discussion  forums,  or  comments  and  similar  unpaid  postings  on  web  pages. 

9  provided  that  internet  advertisements  shall  be  subject  to  this  Section. 
10 

11  Section  3.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 

12  amended  by  deleting  Sections  1.161,  1.161.5,  1.162,  and  1.163,  to  read  as  follows: 

13  SEC.  LI6I.  DISCLOSURE. L\'D  FILING  RFOUIREAIENTS FOR  MISS MULINGS. 

14  (a)  M  iSSM  ilLLNGS  B  Y  C  LNDID.  1 TES. 

1 5  (1)  Disclosure.  In  addition  to  the  requirements  set  forth  in  California  Government  Code 

16  Section  84305.  each  mass  mailing  paid  for  by  a  candidate  committee  shall  include  on  the  outside  of 

1 7  each  piece  of  mail  in  the  mass  mailing  the  following  statement  in  not  less  than  14  point  type  and  in  a 

18  color  or  print  which  contrasts  with  the  backg}-ound  so  as  to  be  easily  legible:  "paid  for  bv  — 

19  (in.-ieri  candidate  committee's  name  and  street  address).  "A  post  office  box  may  be  stated  in  lieu  of  a 

20  street  address  if  the  candidate  committee's  address  is  a  matter  of  public  record  with  the  Ethics 

21  Commi.'ision. 

22  (2)  Filing. 

23  (i)  Each  candidate  committee  that  pays  for  a  mass  mailing  shall,  within  fve  working  days  a  fter 

24  the  date  of  the  mailing,  file  two  pieces  of  the  mailing  with  the  Ethics  Commission. 
25 
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1  (ii)  Each  candidate  committee  that  pay-s  for  a  mass  mailing  shall,  within  five  business  diP/s 

2  after  the  date  of  the  mailing,  file  an  itemized  disclosure  statement  with  the  Ethics  Commission  for  (hat 

3  mailing. 

4  (Hi)  Each  candidate  committee  that  pays  for  a  mass  mailing  shall  file  two  pieces  of  mail  and 

5  the  itemized  disclosure  statement  required  by  Subsections  (a)(2)(i)  and  (a)(2)(ii)  within  4S  hours  of  the 

6  date  of  the  mailing  if  the  date  of  the  mailing  occurs  within  the  final  16  days  before  the  election. 

7  (iv)  Every  mass  mailing  filed  pursuant  to  this  subsection  shall  be  clearly  legible. 

8  fb)  AMSS  M-ULIMGS  BY  PERSONS  OTHER  TKiN  GL\DIDATES. 

9  (1)  Disclosure.  Any  person  who  makes  independent  expenditures  for  a  mass  mailing  which 

1 0  supports  or  opposes  any  candidate  for  City  elective  office  shall  place  the  following  statement  on  the 

1 1  mailing  in  typeface  no  smaller  than  14  points: 

12  Notice  to  Voters  (Required  by  City  and  County-  of  San  Francisco)  This  mailing  is  not  authorized 

13  or  approved  by  any  candidate  for  City  and  County  office  or  by  any  election  oficial.  It  is  paid  for  m 

14  [name  and  committee  identification  number],  [address,  city,  state].  Total  Cost  of  this  mailing  is 

15  [amountf 

16  (2)  Filing. 

1 7  (i)  Each  person  who.  makes  independent  expenditures  of  SI,  000  or  more  for  a  mass  mailing 

1 8  which  supports  or  opposes  any  candidate  for  City  elective  office  shall,  file  f>vo  pieces  of  the  mailing 

1 9  and  an  itemized  disclosure  statement  for  the  mailing  with  the  Ethics  Commission,  unless  that  person  is 

20  othei'^visc  required  to  file  disclosures  regarding  the  communication  under  Section  1.134,  1.152,  or 

21  1.161.5  of  this  Code. 

22  (ii)  Any  filing  required  by  this  Section  shall  be  submitted  within  five  business  days  aficr  the 

23  date  of  the  mailing  if  the  date  of  the  mailing  is  more  than  16  days  before  the  election,  and  within  IS 

24  hours  after  the  mailing  if  the  date  of  the  mailing  occurs  within  the  final  16  dcr.'s  before  the  election. 

25  (Hi)  Eveiy  piece  of  mail  filed  pursuant  to  this  Section  shall  be  clearly  legible. 
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1  fn-y  The  Ethics  Commission  may  perm ii  any  requu-cd  siatomeni  ok  mailing  to  be  filed  by 

2  facsimile. 
3 

4  SEC.  LI 6 1.5.    DISCL OSl -RE . iSD  F1LI\'0  FOR  ELECTIONEERING  COSL\[L yiC  1 TIONS. 

5  ^a/  DISCLOSURE  STATEMENTS. 

6  i  I)  Every  electioneering  communication  shall  include  a  disclosure  siatcmeni  idemifiing  the 

7  person  who  paid  for  the  communication.  Such  disclosure  statement  shall,  at  a  minimum,  contain  the 

8  folloMing  words,  "paid  for  bv  (insert  the  name  of  the  person  who  paid  for  the 

9  commumcationi. " 

10  t2f  Any  disclosure  statement  required  by  this  section  to  be  in  printed  form  shall  be  printed  in  a 

1 1  rvpo  and  color  so  as  to  be  easily  legible  to  the  intended  public.  Such  disclosure  statement  shall  be 

1 2  printed  in  at  least  1 4  point  type  and  in  a  color  or  print  that  cont}'asts  with  the  backgj-ound  so  as  to  be 

1 3  easily  legible  to  the  intended  public. 

14  {3j  Any  disclosure  statement  required  by  this  Section  to  be  in  spoken  form  shall  be  spoken  at  the 

15  same  volume  and  speed  as  the  rest  of  the  communication  so  as  to  be  clearly  audible  and  understood  by 

16  the  intended  public  and  othenvise  appropriately  conveyed  for  the  hearing  impaired. 

17  (bj  REPORTING  OBLIGATIONS. 

1 8  (I)  Every  person  who  makes  payments  for  electioneering  communications  in  an  aggregate 

19  amount  of  $1,000  during  any  calendar  year  shall,  within  IS  hours  of  each  disclosure  date,  file  an 

20  itemized  disclosure  statement  with  the  Ethics  Commission,  unless  that  person  is  otherM^ise  required  to 

21  file  di.sclo.Hures  regarding  (he  communication  under  Section  1. 13  f.  1152,  or  1. 161  of  this  Code. 

22  (2)  Each  itemized  disclosure  statement  required  to  be  filed  under  this  Section  shall  contain  the 

23  following  information: 

24  (A)  the  full  name,  street  address,  city,  state  and  zip  code  of  the  per.wn  making  payments  for 

25  electioneering  communications: 
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1  (B)  the  name  of  any  individual  sharing  or  exercising  direction  and  conrrol  over  the  persoi^ 

2  maJdng  payments  for  electioneering  communications; 

3  (C)  the  total  amount  of  payments  made  by  the  person  for  electioneering  communications  during 

4  the  calendar  year; 

5  (D)  a  detailed  description  of  each  payment  made  by  the  person  for  electioneering 

6  communications  during  the  calendar  year,  provided  that  the  person  has  not  already  reported  such 

7  payments  on  an  itemized  disclosure  statement  fled  under  this  Section;  such  detailed  description  shall 

8  include  the  date  the  payment  was  made,  the  full  name  and  address  of  the  person  to  whom  the  payment 

9  was  made;  the  amount  of  the  payment,  and  a  brief  description  of  the  consideration  for  which  each 

10  payment  was  made; 

1 1  (E)  a  detailed  accounting  of  any  payments  of  SI  00  or  more  that  the  person  has  received  f-om 

12  another  person,  which  were  used  for  maldng  electioneering  communications,  provided  that  the  person 

13  has  not  already  reported  such  payments  received  on  an  itemized  disclosure  statement  filed  under  this 

14  Section;  such  detailed  accounting  shall  include  the  dollar  amoimt  or  value  of  each  pay  ment,  the  date  of 

1 5  the  payment's  receipt,  the  name,  sti'-eet  address,  city,  state,  and  zip  code  of  the  person  w  ho  made  such 

16  payment,  the  occupation  and  employer  of  the  person  who  made  such  payment,  if  any.  or.  if  the  person  is 

1 7  self-employed,  the  name  of  the  person's  business,  and  the  cumulative  amount  of  payments  received  for 

1 8  the  purpose  of  maldng  electioneering  communications  from  that  person  during  the  calendar  year; 

1 9  (F)  the  total  amoimt  of  all  payments  reported  under  Subsection  (Ej  during  the  calendar  year: 

20  (G)  a  legible  copy  of  the  electioneering  communication  if  in  primed  form,  or  a  transcript  of  the 

21  electioneering  communication  if  in  spoken  form;  and 

22  (H)  any  other  information  required  by  the  Ethics  Commission  consistent  with  the  purposes  of 

23  this  Section. 

24  (3)  The  filer  shall  verify',  under  penalty  of  perjury,  the  accuracy  and  completeness  of  the 

25  information  provided  in  the  itemized  disclosure  statement,  and  shall  retain  for  a  period  of  five  years  all 
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(c)  DEFDilTIONS.  Whenever  in  this  Section  the  following  words  or  phrases  arc  used,  they  shall 
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•  1  (C)  The  term  "Electioneering  Communication"  shall  not  include: 

2  (i)  communications  that  constitute  independent  expenditures  under  this  Chapter; 

3  (ii)  communications  made  by  a  slate  mailer  organization  if  such  communications  are  required 

4  to  bo  disclosed  under  the  California  Political  Reform  Act,  California  Government  Code  Secaon  h.-'fO. 

5  et  seq.; 

6  (Hi)  communications  paid  for  by  the  City  or  any  other  local,  State  or  Federal  government 

7  agency; 

8  (iv)  non  recorded  communications  bet^veen  two  or  more  individuals  in  direct  conversation 

9  unless  such  commimications  are  made  by  telephone  and  at  least  one  of  the  individuals  is  compensated 

10  for  the  purposes  of  making  the  telephone  communication; 

1 1  (v)  communications  that  appear  on  bumper  stickers,  pins,  stickers,  hat  bands,  badges,  ribbons 

12  and  other  similar  memorabilia; 

13  (vi)  news  stories,  commentaries  or  editorials  disti-ibuted  through  any  newspaper,  radio  station. 

14  television  station,  or  other  recogiaized  news  medium  unless  such  news  medium  is  owned  or  conrrolled 

1 5  by  any  political  party,  political  committee  or  candidate; 

16  (vii)  communications  to  all  members,  employees  and  shareholders  of  an  organization,  other 

1 7  than  a  political  party,  provided  that  such  communications  do  not  constitute  general  public  adveriising 

18  such  as,  but  not  limited  to,  broadcasting,  billboards,  and  newspaper  advertisements: 

1 9  (viii)  communications  that  occur  during  a  candidate  debate  or  forum:  and 

20  (ix)  communications  made  solely  to  promote  a  candidate  debate  or  forum  made  by  or  on  behalf 

21  of  the  person  sponsoring  the  debate  or  forum,  provided  that  such  communications  do  nor  othen\-isc 

22  discuss  the  positions  or  experience  of  a  candidate  for  City  elective  office  or  a  Cit^j  elective  oflccr  who 

23  is  the  subject  of  a  recall  election. 

24  (i)  "Internet  Communication"  shall  include  paid  internet  advertisements  such  as  "banner"  and 

25  "pop  up"  advertisements,  paid  emails  or  emails  sent  to  addresses  purchased  from  another  person,  and 
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1  simlljr  npvs  ofimonici  conumovcaiions  as  defined  by  ihe  Ethics  Commission  by  rcgulaiion.  but  shall 

2  not  include  web  blogs,  listserves  sent  to  persons  who  hove  contacted  the  sender,  discussion  forums,  or 

3  general  postings  on  web  pages. 

4  <5t  "Payment"  shall  be  defined  as  set  forth  in  Government  Code  of  the  State  of  California 

5  ^commencing  at  Section  S 1 000 j.  provided,  however,  that  "payment"  shall  also  include  any  enforceable 

6  promise  to  make  a  payment. 

7  {6}  "Refers  to  a  clearly  identified  candidate  for  City  elective  office  or  a  City  elective  officer  who 

8  is  the  subject  of  a  recall  election"  shall  mean  any  communication  that  contains  the  candidate's  or 

9  officer's  name,  nichiame  or  image  or  makes  any  other  unambiguous  reference  to  the  candidate  or 

10  officer  such  as  "your  Supey-visor"  or  "the  incumbent. " 

11  (D)  REGULATIONS.  The  Ethics  Commission  shall  issue  regulations  implementing  this  Section. 

1 2  including  regulations  defining  all  members,  employees  and  shareholders  of  an  organization. 
13 

14  SEC.  1.162.    DISCLOSURE  REQUIREMENTS   CAMPAIGN  ADVERTISEMENTS 

15  ia)  Disclosure.  Any  campaign  advertisement  that  urges  support  for  or  opposition  to  one  or  more 

1 6  candidates  for  City  elective  offiice  shall  include  a  disclosure  statement  identifying  the  person  who  paid 

17  for  the  advertisement.  Such  disclosure  statement  shall,  at  a  minimum,  contain  the  folloM'ing  words. 

1 8  "paid  for  by  (insert  the  name  of  the  person  who  paid  for  the  communication} "  and 

19  appear  at  least  once  on  the  advertisement. 

20  {})  Any  disclosure  statement  required  by  this  section  to  be  in  printed  form  shall  be  printed  in  a 

21  type  and  color  so  as  to  be  easily  legible  to  the  intended  public.  Such  disclosure  statement  shall  be 

22  printed  in  at  least  1 4  point  type  and  in  a  color  or  print  that  contrasts  with  the  background  so  as  to  be 

23  easily  legible  to  the  intended  public. 
24 

25 
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1  (2)  Any  disclosure  statement  required  by  this  section  to  be  in  spoken  form  shall  he  spoken  ai  (he 

2  same  volume  and  speed  as  the  rest  of  the  communication  so  as  to  be  clearly  audible  ami  understood  by 

3  the  intended  public  and  othcj-^vise  appropriately  conveyed  for  the  hearing  impaired. 

4  (b)  Definitions.  For  the  purposes  of  this  Section,  the  term  "campaign  advertisement"  means: 

5  (1)  Programming  received  by  a  television  or  radio; 

6  (2)  A  communication  placed  in  a  newspaper;  periodical  or  magazine  of  general  circulation: 

7  (3)  Posters,  door  hangers,  and  yard  signs  produced  in  quantities  of 200  or  more;  and 

8  (1)  A  billboard 
9 

10  SEC.  1.163.    DISCL  OSURE  REQ  UIREMENTS   RECORDED  TELEPHONE  MESS,  i  OES. 

1 1  Any  recorded  telephone  message  distribiited  to  500  or  more  individuals  or  households  must 

12  include  the  fallowing  statement:  "paid  far  by  (insert  name  of  person  who  paid  for  (he 

13  recorded  telephone  message).  "  Statements  rcqidred pursuant  to  this  Section  shall  be  audible  and 

14  played  at  the  same  volume  and  speed  as  the  rest  of  the  recorded  telephone  message.  Any  person  pa^.ing 

1 5  for  a  recorded  telephone  message  must  maintain  a  transcript  of  the  message  and  a  record  of  the 

16  number  of  distributed  calls  for  each  message. 
17 

18  Section  4.  The  operative  date  of  this  ordinance  shall  be  January  1 ,  2012. 

19 

20 

APPROVED  AS  TO  FORIVl: 

21  DENNIS  J.  HERRERA.,  City  Attorney 

22 

By:   

23  JON  GIVNER 

Deputy  City  Attorney 

24 
25 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Date: 


To: 


From: 


Re: 


October  6,  2011 


Members,  Ethics  Commission 


John  St.  Croix,  Executive  Director 


Amendments  to  Bylaws 


In  order  for  the  Ethics  Commission  to  begin  televised  meetings,  the  Commission  must 
move  its  monthly  meetings  from  the  second  Monday  of  the  month  to  the  fourth 
Monday  of  the  month  and  permanently  relocate  to  Room  400.  The  meeting  time  w  ill 
remain  the  same. 

To  implement  these  changes,  the  Commission  must  amend  Article  VII,  Section  4  and 
add  Article  VII,  Section  8  to  the  Commission's  bylaws.  Deletions  are  in  strike-through 
text;  additions  in  underlined  italic  text. 

Section  4:  Regular  Meetings 

Regular  meetings  shall  be  held  on  the  second  fourth  Monday  of  each  month  at  5:30 
p.m.,  except  in  the  case  of  a  City  recognized  holiday,  when  the  meeting  shall  be  held  on 
the  second  Tuesday  of  the  month  closest  practicable  day.  Meetings  shall  be  held  at  City 
Hall,  One  Dr.  Carlton  B.  Goodlett  Place,  Room  m400,  in  the  city  of  San  Francisco. 

Section  8:  Televbins  Meetinss 

The  Commission 's  regular  and  special  meetings  shall  be  televised,  except  for  portions 
of  meetings  that  are  held  in  closed  session  or  otherwise  required  to  be  confidential. 


In  accordance  with  Article  XII  of  the  Bylaws,  these  proposed  changes  will  have  been 
circulated  among  the  Commissioners  and  posted  for  at  least  ten  days  prior  to  the 
Commission's  consideration  of  them  at  its  meeting  on  October  19,  201 1. 
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Ethics  Commission 

City  and  County  of  San  Francisco 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETfflCS  COMMISSION 
For  the  Meeting  of  October  19,  2011 

1.  Televised  Meetings. 

The  Commission  will  consider  a  change  to  its  bylaws  at  the  October  19,  20 11  meeting 
so  that  the  Commission's  regular  meetings  will  move  to  the  fourth  Monday  of  the 
month  at  5:30  p.m.  in  Room  400.  Staff  is  working  with  SFGTV  so  that  when  the 
Commission's  meetings  are  televised,  users  will  be  able  to  obtain  the  video,  agenda, 
minutes,  caption  notes,  and  audio  recording  from  one  place.  As  I  indicated  pre\'iously, 
it  would  cost  approximately  $24,000  per  year  to  televise  Commission  meetings.  We 
expect  to  begin  televising  meetings  in  January  2012. 

2.  November  8,  2011  Election. 

On  a  daily  basis,  staff  provides  guidance  to  filers  and  monitors  filings  by  candidates  and 
third-party  filers.  As  of  October  11,  the  Commission  disbursed  a  total  of  $3,979,249  in 
public  funds  to  nine  eligible  candidates. 

Thus  far,  the  Commission  has  received  24  third-party  disclosure  filings  that  report  a 
cumulative  total  of  $895,851  in  third-party  spending  ($533,384  in  the  form  of 
supportive  spending  and  $314,886  in  the  form  of  opposition  spending).  The  highest 
level  of  Total  Supportive  Funds  (a  candidate's  total  receipts  plus  third-part>'  spending  in 
support  of  such  candidate)  in  the  Mayor' s  race  is  currently  at  $1,381,965.  The 
Individual  Expenditure  Ceiling  (lEC)  for  each  of  the  nine  publicly  funded  Mayoral 
candidates  is  $1,475,000  but  may  be  raised  if  the  sum  of  the  Total  Supportive  Funds  of 
a  publicly  funded  candidate's  opponent  and  Total  Opposition  Spending  against  that 
candidate  exceeds  the  candidate's  lEC  by  at  least  $100,000. 

On  its  website,  the  Commission  posts  the  following  information  about  the  upcoming 
election  and  makes  updates  to  this  information  as  it  is  received:  1)  list  of  amounts  of 
public  funds  disbursed;  2)  candidates'  lEC  levels;  and  3)  list  of  Third-Party  Disclosure 
forms  that  show  the  names  of  candidates  supported  or  opposed  and  the  amounts  spent 
to  support  or  oppose  the  candidates.  This  information  is  in  addition  to  the 
Commission's  database  of  campaign  finance  filings. 

Electronically  filed  campaign  finance  statements  from  committees  are  accessible  in  the 
Commission's  database  within  seconds  of  submission.  Paper  statements  are  also 
scanned  and  made  available  on-line.  In  addition,  the  Commission  offers  a  searchable 
transaction  database.  Pre-packaged  downloads  of  the  campaign  finance  data  are 
available  in  Excel  format  by  specific  committee  or  by  year  for  all  committees.  News 
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organizations  have  been  using  the  Commission's  campaign  finance  data  downloads  during  this 
election  season  for  web  sites  and  news  stories.  However,  any  person  may  easily  download  the 
data  on  the  Commission's  w  eb  site  free  of  charge. 

3.        In\  estimation  and  enforcement  program. 

As  of  October  12,  201 1,  there  are  18  pending  complaints  alleging  violations  v^athin  the  Ethics 
Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

7 

Conflict  of  Interest 

3 

Governmental  Ethics 

0 

Lobbvist  Ordinance 

2 

Campaign  Consultant  Ordinance 

2 

Sunshine  Ordinance 

4 

TOTAL 

18 

4.        Campaign  finance  disclosure  program. 

a.  Filing  deadline.  The  most  recent  filing  deadline  occurred  on  September  29,  201 1  for  the  First 
Pre-Election  statement,  which  covers  the  reporting  period  ending  September  24,  201 1.  As  of 
October  12,  201 1,  three  candidates/committees  remain  delinquent  in  filing  the  First  Pre-Election 
statement;  they  were  sent  a  Non-Specific  Written  notice.  Staff  continues  to  receive  and  process 
campaign  statements  and  will  notify  non-filers  about  their  past  due  statements. 

The  next  filing  deadline  falls  on  October  27,  201 1  for  the  Second  Pre-Election  statement,  which 
covers  the  reporting  period  ending  October  22,  201 1.  In  the  interim,  staff  continues  to  receive 
and  process  campaign  statements  for  other  filing  deadlines.  Staff  also  continues  to  answer 
questions  from  and  conduct  outreach  to  candidates  and  other  committee  representatives  about 
campaign  finance  filing  obligations. 

b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  the  FY  1 1-12,  as  of  September  30, 
the  Commission  collected  a  total  of  $7,570  in  campaign  finance  late  fees  and  forfeitures. 
Outstanding  late  fees  and  forfeitures  total  $170.021 ,  of  which  waiver  requests  are  pending  for 
$133,539;  and  $25,028  is  pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


M 

Committee/ 
Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 
in  bold) 

1 

Johnnie  Carter  for 
Community 
College  Board 

1226264 

Johnnie  Carter 

6/16/06 

$9,520 

$6,595 

$6,595 

2 

Committee  to 
Elect  M.  Valle  for 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

2 


# 

Committee/ 
Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 

Treasurer 

3 

Bill  Barnes  for 
District  5 

1265969 

Mix 
Rosenthal 

1/3/08 

$3,120 

$113 

$113 

4 

Care  Not  Cash 

1244505 

Ronald  Jin 

2/29/08 

$5,331 

$356 

$356 

5 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

$1,775 

6 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Myma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

7 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

8 

San  Francisco 
Women's 
Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

9 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$4,000 

$4,000 

$4,000 

10 

Coalition  to  Elect 
Chris  Jackson  to 
Community 
College  Board 

1302351 

Chris  Jackson 

6/17/11 

2,658.90 

New  Referral 

2,658.90 

TOTAL 

$25,028 

5.        Revenues  report. 

For  FY  1 1-12,  the  Commission  is  budgeted  to  generate  $100,000  in  revenues.  As  of  October  1 , 
201 1,  the  Commission  received  and  deposited  $22,439,  as  summarized  below.  The  figure 
represents  collection  of  approximately  22  percent  of  expected  revenues  for  FY  11-12. 


Revenues  received  and  deposited  as  of  October  1,  201 1 : 


Source 

Budgeted  Amount  FY 
11-12 

Receipts 

Lobbyist  Fees 

$27,000 

$3,500 

Other  Ethics  General 

$1,000 

$144 

Campaign  Finance  Fines 

$50,000 

$6,970 

Campaign  Consultant  Fees 

$18,000 

$10,100 

Lobbyist  Fines 

$1,000 

$100 

Statements  of  Economic  Interests  Fines 

$1,000 

$325 

Other  Ethics  Fines 

$1,000 

SO 

Campaign  Consultant  Fines 

$1,000 

$1,300 

Total 

$100,000 

$22,439 

6.  Status  of  lc<iislatiM'  proposals  endorsed  by  Ethics  Commission. 

Droit  amendments  to  the  Campaign  Consultant  Ordinance,  which  were  approved  by  the  Ethics 
Commission  in  December  201 0  and  January  201 1 ,  have  been  placed  by  the  Board  of  Supervisors 
on  the  ballot  as  Proposition  F  in  the  November  8,  20 11  election.  The  proposed  amendments 

adopt  an  electronic  tiling  system  for  reporting  by  campaign  consultants; 

require  consultants  to  disclose  information  on  a  monthly  basis; 

•  change  the  economic  threshold  for  qualification  as  a  campaign  consultant; 
modify  the  registration  fees; 

•  eliminate  the  client  fees;  and 

•  enable  the  Board  of  Supervisors  to  amend  the  Ordinance  under  certain 
circumstances. 

Amendments  to  section  1 .144  of  the  Campaign  Finance  Reform  Ordinance,  which  were 
approved  by  the  Commission  at  its  July  201 1  meeting  to  address  the  U.S.  Supreme  Court's 
decision  in  Arizona  Free  Enterprise  Club 's  Freedom  Club  PAC,  et  al.  v.  Bennett,  were 
introduced  by  Supervisors  Farrell  and  Elsbemd  at  the  Board  of  Supervisors.  On  September  27, 
201 1,  the  Board  voted  7-3  to  support  the  amendments.  Because  eight  votes  were  needed  for 
passage,  the  Board  rescinded  the  vote.  On  October  4,  the  Board  voted  6-5  in  favor  of  the 
amendments.  However,  because  eight  votes  were  needed  for  passage,  the  amendments  failed. 

At  its  September  12  meeting,  the  Commission  approved  amendments  to  Ethics  Commission 
Enforcement  Regulations  VI. A  and  XIV.C  to  permit  the  Commission  to  calendar  proposed 
dismissals  or  settlements  of  enforcement  matters  based  on  the  request  of  one,  rather  than  two. 
Commissioners.  These  amendments  were  forwarded  to  the  Board  of  Supervisors  and  will  take 
effect  on  November  1 1,  20 11  unless  before  the  expiration  of  60  days  from  the  date  of  adoption, 
two-thirds  of  all  members  of  the  Board  of  Supervisors  vote  to  veto  them. 

On  October  4,  201 1,  Supervisor  Campos  introduced  legislation  to  require  the  Ethics  Commission 
to  televise  its  regular  and  special  meetings  on  San  Francisco  Government  Television,  to  be 
effective  30  days  from  the  date  of  passage. 

7.  Lobbyist  program. 

As  of  October  1 ,  201 1 ,  77  individual  lobbyists  were  registered  with  the  Commission.  In  FY  11- 
1 2,  total  revenues  collected  to  date  amount  to  $3,600,  which  consist  of  $3,500  in  lobbyist 
registration  fees  and  $100  in  late  lines.  The  September  201 1  reporting  period  deadline  is 
October  17,2011. 

Staff  worked  with  Netfile  to  deploy  a  new  feature  to  the  lobbyist  web  site  so  that  the  public  can 
sec  the  changes  made  to  an  original  lobbyist  disclosure  statement  by  any  amendment.  The  web 
site  will  detail  each  piece  ol"  intonnaiioii  thai  has  been  added  or  removed  from  a  lobbyist 
disclosure  statement.  Instructions  arc  a\ailablc  on  the  Commission's  web  site  to  leani  how  to 
use  this  new  feature. 

S.        (  anipaifin  Consultant  program. 
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As  of  October  6,  201 1,  fifty-seven  campaign  consultants  are  active  and  registered  with  the 
Commission.  $10,100  in  registration  fees  and  $1,300  in  late  fines  have  been  collected  so  far 
during  the  201 1-2012  fiscal  year.  The  next  campaign  consultant  quarterly  report  deadline  is 
Thursday,  December  15,  201 1 .  Staff  will  mail  and  e-mail  reminder  notices  to  all  active 
campaign  consultants  two  weeks  prior  to  the  deadline. 

9.        Outreach  and  Education. 

On  October  3,  staff  met  with  a  delegation  of  20  visitors  from  the  Municipal  Bureau  of 
Supervision  of  the  City  of  Nanjing,  to  discuss  the  responsibilifies  of  the  delegates  regarding  civil 
service  discipline  issues,  and  the  promotion  of  good  ethics  among  government  officials. 

On  October  24,  staff  met  with  a  delegation  of  1 9  representatives  from  the  Ningxia  Minority 
Autonomous  Region  of  the  northwest  part  of  China.  For  most  of  the  delegates,  it  was  their  first 
visit  to  the  United  States.  They  were  here  to  learn  the  mechanisms  of  anti-corruption  in  the  US 
and  to  hear  about  the  experience  of  the  Commission  in  combating  corruption  and  the  abuse  of 
power. 

The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments. 

The  following  are  web  video  trainings  available  on  the  Commission  website: 

Department  of  Building  Inspection  SIA  Training 

Candidates'  Training 

Controller's  Office  SIA  Training 

Department  on  the  Environment  SIA  Training 

Governmental  Ethics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner's  Office  SIA  Training 

Non-Candidate  Recipient  Committee  Training 

Public  Utilities  Commission  SIA  Training 

SIA  Template  Language  Training 
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Minutes  of  the  Special  Meeting  of 
The  San  Francisco  Ethics  Commission 
October  19,2011 
Room  416,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMENTS  DEPT 


I.   Call  to  order  and  roll  call. 


NOV  1  0  2011 


Chairperson  Hur  called  the  meeting  to  order  at  5:30  PM. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley, 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  Charles 
Ward,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Shaista  Shaikh,  Assistant  Deputy  Executive  Director;  Garrett  Chatfield,  Investigator/Legal 
Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Jon  Givner,  Deputy  City  Attorney. 

OFFICE  OF  THE  OAKLAND  CITY  ATTORNEY:  Mark  Morodomi,  Supervising  Attorney. 

OTHERS  PRESENT:  April  Veneracion,  Steven  Hill;  Larry  Bush,  Ray  Hartz;  Anita  Mayo; 
Derek  Kerr;  Maria  Rivero;  David  Pilpel;  and  other  unidentified  members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Informal  Advice  Letter  to  Steven  Gold  re:  whether  ActBlue  may  act  as  an  intermediary  for 
contributions  made  to  political  committees  participating  in  elections  for  offices  and  ballot 
initiatives  in  the  City  and  County  of  San  Francisco,  dated  October  5,  201 1 . 

-  Legislative  Digest  of  proposed  amendments  to  the  San  Francisco  Campaign  Finance  Reform 
Ordinance  by  Supervisor  Jane  Kim. 

-  Memorandum  from  the  Executive  Director  re:  Proposed  Amendments  to  the  Campaign  Finance 
Reform  Ordinance,  dated  September  8,  201 1. 

-  Memorandum  from  the  Executive  Director  re:  Amendments  to  Bylaws,  dated  October  6,  201 1 . 

-  Draft  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  September 
12,  2011. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  October  19,  201 1 . 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

Steven  Hill  stated  that  he  was  a  co-author  of  the  public  financing  ordinance.  He  stated  that  the 
public  has  not  been  part  of  the  process  regarding  the  revisions  in  the  public  financing  laws. 
Responding  to  Vice-Chairperson  Studley,  Mr.  Hill  suggested  that  the  Ethics  Commission  use 
email  or  the  internet  to  inform  the  public  regarding  the  proposed  revisions. 
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Dr.  Maria  Rivero  stated  that  she  is  a  vvhistleblower  and  that  she  submitted  a  complaint  to  the 
Hthics  Commission  o\  cr  two  \ears  ago.  She  stated  that  the  complaint  has  not  yet  been  resolved. 

Dr.  Derek  Kerr  stated  that  he  worked  for  Laguna  Honda  Hospital  for  over  20  years.  He  stated 
that  he  is  a  vvhistleblower  and  was  laid-off  from  his  position  after  submitting  a  complaint  to  the 
Ethics  Commission.  He  stated  that  two  years  to  resolve  a  complaint  is  too  long. 

Ray  Hartz  read  Article  20  from  the  California  Constitution.  He  asked  the  Commission  what  role 
they  have  played  to  ensure  people  can  exercise  their  First  Amendment  rights.  He  stated  that  the  ■ 
Ethics  Commission  does  not  stand  up  for  the  people  of  San  Francisco. 

Larr>-  Bush  stated  that  Oliver  Luby  had  provided  a  written  proposal  regarding  contractor 
prohibitions  on  contributions.  He  stated  that  the  Ethics  Commission  offers  no  training  to 
contractors  regarding  the  prohibition. 

Chariperson  Hur  stated  that  the  Ethics  Commission  evaluates  every  case  and  understands  that  the 
confidentiality  provisions  prohibiting  the  Commission  from  commenting  on  cases  can  be 
frustrating. 

III.  Discussion  of  the  public  financing  program,  including  consideration  of 

developments  since  the  Commission's  approval  of  amendments  to  the  Campaign 
Finance  Reform  Ordinance  (CFRO)  to  address  the  U.S.  Supreme  Court's  decision 
in  Arizona  Free  Enterprise  Club's  Freedom  Club  PAC,  et  al.  v.  Bennett,  as  well  as 
alternative  proposals  such  as  Supervisor  Jane  Kim's  proposal  to  amend  sections 
CFRO  sections  1.140, 1.143  and  1.144. 

Deputy  City  Attorney  Givner  left  the  room  and  the  Ethics  Commission  received  coimsel  from 
Mark  Morodomi,  Supervising  Attorney  with  the  Oakland  City  Attorney's  Office. 

E.xecutive  Director  St.  Croix  stated  that  the  Board  of  Supervisors  did  not  adopt  the 
recommendation  submitted  by  the  Ethics  Commission.  He  stated  that  Supervisor  Kim  submitted 
a  proposal  to  the  Ethics  Commission  for  consideration.  He  stated  that  it  is  important  that  the 
Ethics  Commission  address  revisions  to  CFRO  before  February  2012,  when  public  financing  for 
the  2012  Board  of  Supervisors  race  begins. 

April  Vencracion,  legislative  aide  to  Supervisor  Kim,  introduced  Supervisor  Kim's  proposal. 

Responding  to  Chairperson  Hur,  Ms.  Veneracion  stated  that  Supervisor  Kim's  proposal 
considered  the  average  spending  by  candidates  in  the  2008  and  2010  elections. 

Public  Comment. 

Steven  Hill  stated  that  the  Board  of  Supervisors  were  not  comfortable  with  the  Ethics 
Commission's  proposal.  Responding  to  Commissioner  Liu,  Mr.  Hill  stated  that  San  Francisco 
spent  an  average  of  $1.50  per  citi/cn  on  public  financing. 
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Ray  Hartz  stated  that  now  there  are  offices  for  sale  and  that  these  revisions  in  response  to  the 
Supreme  Court  decision  disenfranchises  voters.  He  stated  that  this  denies  the  average  citizen 
from  being  effective  in  city  government  and  only  allows  the  rich  to  continue  running  for  office. 

Larry  Bush  stated  that  the  U.S.  Supreme  Court  has  changed  the  dynamic  on  election  races. 

David  Pilpel  stated  that  the  Ethics  Commission  does  not  have  to  take  any  action  on  this  item. 

Responding  to  Vice-Chairperson  Studley,  Ms.  Veneracion  stated  that  Supervisor  Kim  wanted  to 
present  a  qualifying  amount  to  the  Commission  in  her  proposal,  but  that  it  could  be  severed  from 
the  proposal. 

Responding  to  Commissioner  Liu,  Mark  Morodomi  stated  that  the  Ethics  Commission  should 
consider  making  the  changes  necessary  to  comport  with  the  U.S.  Supreme  Court's  decision  to 
avoid  a  legal  challenge. 

Responding  to  Commissioner  Ward,  Mr.  Morodomi  stated  that  the  first  proposal  to  the  Board  of 
Supervisors  severed  the  connection  between  outside  spending  and  additional  public  funds.  He 
stated  that  the  Board  of  Supervisors  rejected  that  proposal. 

Commissioner  Liu  stated  that  the  connection  must  be  severed  otherwise  it  is  unconstitutional. 

Chairperson  Hur  directed  the  Executive  Director  to  solicit  further  public  input  and  invite 
proposals  for  the  Commission  to  consider. 

The  Ethics  Commission  adjourned  for  a  break  at  6:44  PM. 

The  Ethics  Commission  returned  from  a  break  at  6:55  PM. 

Deputy  City  Attorney  Givner  returned  to  the  room. 

IV.  Consideration  of  possible  amendments  to  the  Campaign  Finance  Reform 

Ordinance,  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
1.100  et  seq. 

Executive  Director  St.  Croix  introduced  the  item. 

Chairperson  Hur  stated  that  the  Commission  would  take  public  comment  on  each  decision  point 
prior  to  the  Commissioner's  discussion. 

Decision  Point  la. 

Public  Comment. 
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Steven  Hill  stated  that  an  unintended  consequence  of  public  financing  is  that  some  individuals, 
w  ho  might  otherwise  drop  out  of  the  mayoral  race,  stay  in  the  race  so  they  do  not  have  to  pay 
back  the  pubHc  funds. 

Da\  id  Pilpel  stated  that  the  form  the  Ethics  Commission  requires  for  disclosure  of 
communications  does  not  ask  for  the  number  of  communications,  only  for  the  dollar  amount  of 
the  expenditure. 

Responding  to  Chairperson  Hur,  Assistant  Deputy  Director  Shaikh  stated  that  the  revision  will 
make  this  disclosure  provision  parallel  with  the  other  provisions  in  CFRO.  She  stated  as  the  law 
currcnih  is  written,  the  reporting  requirements  are  different,  and  they  are  confusing  for 
candidaics  and  the  public. 

Deputy  Director  Ng  stated  that  this  revision  will  eliminate  the  mass  mailing  disclosure 
requirements  if  the  mass  mailing  is  distributed  more  than  90  days  from  the  election  and  no 
candidate's  receive  public  financing. 

Deputy  City  Attorney  Givner  stated  that  it  is  incredibly  rare  to  have  any  mass  mailer  issued  over 
90  days  before  an  election. 

Decision  Point  lb- 
Public  Comment. 

Larry  Bush  stated  that  the  reduction  in  the  font  size  required  on  disclosures  from  14-point  to  10- 
point  would  be  difficult  to  see  and  is  too  small. 

Deputy  Director  Ng  stated  that  the  change  is  to  be  consistent  with  state  law  which  requires  10- 
point  font  for  this  type  of  disclosure. 

Commissioner  Ward  stated  that  he  disagrees  with  the  change  and  stated  that  the  font  size  should 
remain  at  14-point. 

Decision  Point  Ic. 

Public  Comment. 

None. 

No  discussion. 

Decision  Point  Id. 

Public  Comment. 
None. 

No  di.scussion. 
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MOTION  11-10-19-01  (Studley/Hayon):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adopt  decision  point  la  to  establish  disclaimer  and  disclosure  requirements 
for  communications  that  are  paid  for  by  third  parties  and  that  concern  candidates  for  City 
elective  office. 

MOTION  11-10-19-02  (Studley/Hur):  Moved,  seconded,  and  passed  (4-1,  Ward  dissenting) 
that  the  Commission  adopt  decision  point  lb  to  establish  the  content  and  form  of 
disclaimer  statements  on  third  party  communications  and  to  require  that  disclaimers 
appear  in  10-point  font  on  written  communications.  (Yacated  by  MOTION  11-10-19-05.) 

MOTION  11-10-19-03  (Studley/Liu):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adopt  decision  point  Ic  to  set  forth  the  content  and  form  of  disclosure  reports 
regarding  third  party  communications  related  to  candidates. 

MOTION  11-10-19-04  (Studley/Hayon):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adopt  decision  point  Id  to  identify  exceptions  to  the  disclaimer  and  disclosure 
requirements  for  third  parties  making  communications  related  to  candidates. 

Decision  Point  2. 

Public  Comment. 

David  Pilpel  stated  that  requiring  treasurers  to  scan  mass  mailings  is  too  burdensome. 

Larry  Bush  stated  that  the  proposed  font  size  on  disclosures  under  this  section  is  too  small  and 
should  by  14-point. 

Deputy  Director  Ng  responded  to  Vice-Chairperson  Studley,  stating  that  there  is  some  urgency  in 
adopting  the  changes  proposed  to  ensure  they  are  in  place  for  the  2012  election  cycle. 

Assistant  Deputy  Director  Shaikh  stated  that  the  proposal  to  require  scanning  was  to  ensure 
information  is  immediately  available  to  the  public. 

Commissioner  Ward  stated  that  the  disclosure  requirements  for  all  mailings  and  communications 
should  be  14-point. 

MOTION  11-10-19-05  (Studley/Hayon):  Moved,  seconded,  and  passed  (4-1,  Hur  dissenting) 
that  the  Commission  vacate  MOTION  11-10-19-02. 

MOTION  11-10-19-06  (Hayon/Ward):  Moved,  seconded,  and  passed  (4-1,  Hur  dissenting) 
that  the  Commission  adopt  decision  point  lb  to  establish  the  content  and  form  of 
disclaimer  statements  on  third  party  communications  and  to  requirement  that  disclaimers 
appear  in  14-point  font  on  written  communications. 
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MO  riON  1 1-10-19-07  (StudleyAVard):  Moved,  seconded,  and  passed  (5-0)  that  the 
( Oinmission  adopt  decision  point  2  to  establish  the  disclaimer  and  disclosure  requirements 
for  candidales  w  ho  distribute  communications  and  to  require  that  such  disclosure 
statement  appear  in  14-point  font  on  written  communications. 

Decision  Point  3. 

Public  Comment. 

Larry  Bush  stated  that  there  should  be  a  24-hour  reporting  period  starting  10  days  before  an 
election. 

David  Pilpel  stated  that  there  is  currently  no  disclosure  required  on  election  day. 

Responding  to  Chairperson  Hur,  DCA  Givner  stated  that  the  Commission  could  include  election 
day  to  be  another  disclosure  day. 

Vice-Chairperson  Studley  stated  that  the  Commission  should  balance  the  need  for  disclosing 
information  to  the  public  as  soon  as  possible  without  trying  to  make  the  reporting  requirements 
unreasonably  burdensome.  She  stated  the  current  proposal  appears  to  achieve  that  balance. 

MOTION  11-10-19-08  (Studley/Hur):  Moved,  seconded,  and  passed  (4-1,  Hayon  dissenting) 
that  the  Commission  adopt  decision  point  3  to  establish  a  standard  timing  requirement  for 
all  disclosure  reports  to  be  filed  by  candidates  and  third  parties  who  distribute 
communications  regarding  candidates  for  City  elective  office,  such  that  the  reports  must  be 
filed  w  ith  the  Ethics  Commission  by  the  first  disclosure  deadline  after  distribution  of  the 
communication. 

Decision  Point  4. 

Public  Comment. 

David  Pilpel  stated  that  this  provision  might  create  a  professional  class  of  compliance  experts, 
and  would  create  a  burden  on  small  campaign  committees. 

Anita  Mayo  stated  that  San  Francisco  has  one  of  the  most  complicated  campaign  ordinances  in 
the  country.  She  slated  that  individuals  are  penalized  by  using  campaign  funds  to  pay  for 
ensuring  compliance  to  the  ordinance.  She  stated  that  the  proposal  to  exempt  10  percent  is 
rca.sonablc. 

Vicc-Chairperson  Studley  stated  that  this  is  a  way  to  recognize  that  compliance  costs  are  a 
significant  cost  to  campaigns. 

MOTION  1 1-10-19-09  (Studlev/Ilur):  Moved,  seconded,  and  passed  (4-1,  Ward  dissenting) 
that  the  (  oniniission  adopt  decision  point  4  to  approve  amendments  to  reflect  the  exclusion 
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of  up  to  ten  percent  of  a  candidate's  compliance  costs  from  the  determination  of  whether  to 
lift  the  Voluntary  Expenditure  Ceiling  or  to  adjust  the  Individual  Expenditure  Ceiling. 

Decision  Point  5a. 

Public  Comment. 

David  Pilpel  stated  that  the  SFMTA  has  also  used  the  consumer  price  index  in  connection  with 
fare  raises.  He  stated  that  the  Ethics  Commission  should  be  required  to  approve  any  raises  rather 
than  have  it  be  an  automatic  adjustment. 

Antia  Mayo  stated  that  the  $500  contribution  limit  has  been  in  place  since  1 986. 

Larry  Bush  stated  that  when  the  Ethics  Commission  was  created  there  was  an  escalator  clause  to 
raise  contribution  limits.  He  stated  that  the  majority  of  contributions  are  received  in  the  final 
reporting  period  prior  to  an  election  and  are  not  disclosed  until  January. 

Vice-Chairperson  Studley  agreed  that  the  Ethics  Commission  should  vote  to  approve  any  raise  in 
the  contribution  limit. 

Chairperson  Hur  stated  that  if  the  limit  is  not  raised  automatically  with  a  tie  to  the  consumer 
price  index,  then  there  could  be  the  perception  that  the  decision  to  raise  the  limit  would  be 
arbitrary. 

DCA  Givner  stated  that  the  City  Charter  requires  an  annual  adjustment  tied  to  the  consumer 
price  index  and  this  section  codifies  that  Charter  requirement.  He  stated  that  the  Commission 
could  include  a  clause  that  allows  them  to  ratify  the  automatic  adjustment. 

MOTION  11-10-19-10  (Hayon/Liu):  Moved,  seconded,  and  passed  (4-1,  Hur  dissenting) 
that  the  Commission  adopt  decision  point  5a  to  preserve  the  S5G0  per  person  contribution 
limit  to  candidates,  and  to  require  the  Commission  to  adjust  annually  the  limit  according  to 
changes  in  the  Consumer  Price  Index  from  a  February  2010  base,  provided  that  the 
Commission  ratifies  any  such  change. 

Decision  Point  5b. 

Public  Comment. 

Larry  Bush  stated  that  the  current  limit  is  not  an  issue  for  candidates. 

DCA  Givner  stated  that  this  change  is  being  proposed  because  the  current  limit  on  the  number  of 
contributions  an  individual  can  make  is  subject  to  legal  challenges. 

MOTION  11-10-19-11  (HayonAVard):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adopt  decision  point  5b  to  delete  the  overall  limit  on  contributions  that  a 
person  may  make  to  all  candidate  committees. 
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Decision  Point  5c. 
Public  Comment. 

Da\  id  Pilpel  stated  that  this  provision  should  not  be  deleted. 

DC.V  Gi\  ner  stated  that  the  Ethics  Commission  is  already  enjoined  from  enforcing  this  provision 
and  it  cannot  survive  a  legal  challenge. 

.MOTION  11-10-19-12  (Studley/Liu):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adopt  decision  point  5c  to  delete  the  limits  on  the  amount  of  contributions  a 
person  may  make  to  non-candidate  committees  that  make  expenditures  to  support  or 
oppose  candidate  for  City  elective  office. 

Decision  Point  5d. 

Public  Comment. 
None. 

No  discussion. 

MOTION  11-10-19-13  (HayonAVard):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adopt  decision  point  5d  to  delete  the  section  related  to  when  contribution  are 
deemed  received  so  that  local  law  is  consistent  with  state  law. 

Decision  Points  6a  -  6c 

Public  Comment. 

Larry  Bush  stated  that  the  definition  of  charitable  organization  is  too  broad. 

Anita  Mayo  stated  that  allowing  campaign  funds  to  pay  for  tickets  to  charitable  events  should  be 
adopted  by  the  Commission.  She  stated  that  charities  carmot  make  contributions  to  candidates 
and  that  there  is  a  corporate  contribution  ban. 

Deputy  Director  Ng  responded  to  Commissioner  Liu  that  the  provision  does  not  put  a  limit  on 
the  amount  a  candidate  may  pay  for  a  ticket  to  a  charitable  event. 

Vice-Chairperson  Studley  stated  that  the  Commission  should  consider  defining  that  the  amount 
paid  for  a  ticket  is  merely  for  paying  for  attendance. 

Commissioner  Hayon  stated  that  the  Commission  should  not  adopt  requirements  that  result  in 
heavily  restricting  how  campaign  funds  are  used  to  express  support  for  candidates.  She  stated 
that  it  is  not  unreasonable  for  a  contributor  to  expect  some  funds  will  be  used  to  pay  for 
admission  to  events  so  the  candidate  can  promote  his  or  her  campaign. 
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The  Ethics  Commission  adjourned  for  a  break  at  9:23  PM. 
The  Ethics  Commission  returned  from  a  break  at  9:29  PM. 

MOTION  11-10-19-14  (Liu/Studley):  Moved,  seconded,  and  passed  (4-1,  Hur  dissenting) 
that  the  Commission  adopt  decision  point  6a-l  to  allow  campaign  funds  to  be  used  by  a 
candidate  to  attend  a  fundraiser  for  a  charitable  organization.  (The  Commission  did  not 
vote  on  Decision  point  6a-2  to  permit  a  candidate  to  use  campaign  funds  to  submit  an 
argument  regarding  a  ballot  measure  on  the  voter  information  pamphlet.) 

MOTION  11-10-19-15  (Hayon/Studley):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adopt  decision  point  6b  to  clarify  that  a  candidate  may  transfer  funds  from 
the  candidate's  committee  only  before  funds  become  surplus. 

MOTION  11-10-19-16  (Hayon/Studley):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adopt  decision  point  6c  to  clarify  that  public  funds  may  not  be  used  for 
officeholder  expenses. 

The  Commission  continued  the  remaining  decision  points  for  consideration  at  the  next 
Commission  meeting. 

V.  Consideration  of  possible  amendments  to  the  Ethics  Commission's  By-Laws  to 

change  the  day  of  the  Commission's  regular  meeting  from  the  second  Monday  of  the 
month  to  the  fourth  Monday  of  the  month,  in  order  to  accommodate  the  televising 
of  the  meetings. 

Executive  Director  St.  Croix  stated  that  the  Commission  will  have  to  move  the  date  and  location 
of  its  meetings  in  order  to  televise  Commission  meetings. 

Vice-Chairperson  Studley  stated  that  the  Commission  should  not  lock  itself  into  having  to  cancel 
a  meeting  if  video  recording  facilities  are  not  functioning  or  available. 

Public  Comment. 

David  Pilpel  stated  that  he  was  against  televising  Commission  meetings. 

Ray  Hartz  stated  that  the  Sunshine  Ordinance  requires  the  adoption  of  technological  changes. 
He  stated  that  televising  meetings  allows  greater  public  access. 

Larry  Bush  stated  that  he  has  been  videotaping  Ethics  Commission  meetings  for  several  months 
and  posting  the  videos  on  YouTube. 

MOTION  11-10-19-17  (Ward/Liu):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  adopt  changes  to  the  Commission  Bylaws  to  provide  that  beginning  in 
January  2012,  the  Commission's  regular  meetings  will  be  held  on  the  fourth  Monday  of 
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each  month  at  5:30  I'M  in  Room  400  City  Hall,  and  that  such  meetings  shall  be  televised, 
where  teclnioloLiicallN  feasible,  except  for  portions  of  meetings  that  are  held  in  closed 
session  or  otherwise  required  to  be  confldcntial. 

\  1.  Minutes  of  the  Commission's  regular  meeting  of  September  12,  2011. 

Public  Comment. 
None. 

MOTION  11-10-19-18  (Hayon/Ward):  Moved,  seconded,  and  passed  (5-0)  that  the 
Commission  approve  the  minutes  of  the  Ethics  Commission  regular  meeting  of  September 
12,2011. 

Executive  Director's  Report. 

Public  Comment. 

David  Pilpel  stated  that  the  Ethics  Commission  should  send  a  letter  to  the  Board  of  Supervisors 
to  preempt  legislation  proposed  by  Supervisor  Campos  requiring  the  Ethics  Commission  televise 
its  meetings. 

\       Items  for  future  meetings. 

Commissioner  Liu  disclosed  on  the  public  record  that  Kevin  Henegan,  a  campaign  attomey, 
joined  her  law  firm.  She  stated  that  an  ethical  screen  has  been  established  and  she  will  have  no 
involvement  with  his  practice  or  have  any  access  to  his  files  or  share  in  his  profits  in  any  way 
from  his  practice.  She  stated  that  she  will  recuse  herself  if  he  comes  before  the  Commission. 

Public  Comment. 
None. 

IX.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

Larry  Bush  stated  that  the  Commission  should  consider  requiring  the  e-filing  of  contractor 
reports. 

Ray  Hartz  stated  that  the  Ethics  Commission  staff  should  not  have  dismissed  a  complaint 
regarding  the  Library  Commission's  failure  to  submit  a  written  statement  by  him  in  their 
minutes. 

X.  Adjournment. 

.MOTION  1 1-10-19-19  (ilayon/Studley):  Moved,  seconded,  and  passed  (5-0)  that  the 
Cointnission  adjourn. 
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(DRAFT) 


Meeting  adjourned  at  10:08  PM. 
Respectfully  submitted, 


Garrett  Chatfield 
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SAN  FRANCISCO  ETHICS  COMMISSION 
NOTICE  OF  REGULAR  MEETING 

November  14  2011  5:30  P.M.  ^pvfeRt^l 

and  AGENDA  DOCUMENTS  DEPT 

Room  408  City  Hall 
/(  1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco   NOV  1  0  2011 

§AN  rRAtsieises 

I.  Call  to  order  and  roll  call.  PUBtlS  M§RAfi¥ 

n.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

III.  Consideration  of  draft  regulations  regarding  the  Commission's  enforcement  of  the 
Sunshine  Ordinance.  Staff  has  prepared  a  set  of  draft  regulations  setting  forth  the 
procedures  that  will  apply  to  all  complaints  and  referrals  regarding  alleged 
violations  of  the  Sunshine  Ordinance.  These  regulations  will  address  Ethics 
Commission  procedures  and  propose  penalties  for  willful  violations  and  warning 
letters  for  non-willful  violations.  Staff  forwarded  the  Sunshine  Ordinance  Task 
Force  ("SOTF")  an  earlier  version  of  the  draft  regulations  on  August  17,  2010,  and 
the  SOTF  responded  with  written  comments  and  an  alternative  proposal  on  August 
1,  2011.  At  this  meeting,  the  Commission  will  consider  a  revised  set  of  proposals 
from  staff,  along  with  the  SOTF's  comments.  A  staff  report  is  available  at  the 
Commission  office  and  on  its  website.  (Discussion  and  possible  action.) 

IV.  Consideration  of  request  for  waivers  from  the  post-employment  bans  under 
Campaign  and  Governmental  Conduct  Code  sections  3.234(a)(1)  and  (a)(2).  Tiffany 
Bohee,  a  former  employee  with  the  Mayor's  Office  of  Workforce  and  Economic 
Development  who  is  now  the  interim  director  of  the  San  Francisco  Redevelopment 
Agency,  has  requested  that  the  Commission  grant  her  waivers  from  the  prohibitions 
against  representing  a  non-City  party  before  an  administrative  agency  on  matters  in 
which  she  represented  the  City  and  against  communicating  with  her  former  Citv 
department  with  the  intent  to  influence  a  governmental  decision.  A  staff  report  is 
available  at  the  Commission  office  as  well  as  on  the  Commission  website. 
(Discussion  and  possible  action.) 


SI  1  tliics  (  onimission  Agenda  -  N()\embcr  14.  201 1 
\.  Closed  session.  (Discussion  and  possible  action.) 

Closed  session  held  pursuant  to  Charter  section  C3. 699-13,  Brown  Act  section  54956.9 
(a)  and  (c)  and  Sunshine  Ordinance  section  67.10(d)  to  discuss  anticipated  litigation  as 
plaintiff. 

Conference  >vith  Legal  Counsel:  Anticipated  litigation  as  plaintiff 

Number  of  possible  cases:  3 

VI.  Discussion  and  vote  regarding  closed  session  action  and  deliberations.  (Discussion  and 

possible  action.) 

Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine  Ordinance 
section  67.12  on  w  hether  to  disclose  any  action  taken  or  discussions  held  in  closed 
session  regarding  anticipated  litigation. 

Motion:  The  Charter  provides  that  deliberations  regarding  complaints  are 
confidential.  Pursuant  to  section  C3. 699-13,  the  Ethics  Commission  finds  that  it  is  in 
the  best  interests  of  the  public  (not)  to  disclose  its  closed  session  deliberations  re: 
anticipated  litigation. 

Vn.  Continuation  of  consideration  of  possible  amendments  to  the  Campaign  Finance 

Reform  Ordinance,  San  Francisco  Campaign  and  Governmental  Conduct  Code 
section  1.100  et  seq.,  that  would,  among  other  things,  consolidate  the  disclosure  and 
disclaimer  requirements  that  apply  to  third  parties  that  make  communications 
about  candidates  for  City  elective  office;  consolidate  the  disclosure  and  disclaimer 
requirements  that  apply  to  communications  paid  for  by  candidates  for  City  elective 
office;  to  eliminate  the  overall  contribution  limit  to  candidates;  provide  for  the 
indexing  of  the  S500  per  person  contribution  limit  to  candidates;  allow  a  candidate 
to  designate  up  to  ten  percent  of  his  or  her  campaign  expenditures  as  comphance 
costs  that  w  ould  not  count  towards  the  voluntary  expenditure  ceiling  or  individual 
expenditure  ceiling;  and  replace  the  24-hour  schedule  for  reporting  spending 
regarding  candidates  with  an  alternate  schedule  for  reporting  such  spending.  The 
Commission  considered  and  approved  a  number  of  these  proposals  at  its  October 
19,  2011  meeting.  The  Commission  will  complete  consideration  of  these  proposals  at 
the  meeting.  A  staff  memo  on  these  and  other  possible  amendments  will  be  available 
at  the  Commission  office  and  on  its  website.  (Discussion  and  possible  action.) 

VIII.  Consideration  of  legislation  to  delay  certification  of  Supcrv  isorial  candidates  as 

eligible  to  receive  public  funds  in  the  November  2012  election  until  the  superv  isorial 
district  lines  have  been  finally  revised  by  the  Redistricting  Task  Force.  Under  the 
City  (  barter,  the  Task  Force  must  complete  these  revisions  by  April  15,  2012.  The 
draft  legislation  and  a  staff  memo  w  ill  be  available  at  the  Commission  office  and  on 
its  website.  (Discussion  and  possible  action.) 

IX.  Minutes  of  the  Commission's  special  meeting  of  October  19,  20 11.  (Discussion  and 

possible  action.) 
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X.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  website,  covers  the  budget,  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 
(Discussion.) 

XI.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

XII.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

XIII.  Adjournment. 


Know  Your  Rights  Under  the  Sunshine  Ordinance 
Government's  duty  is  to  serve  the  public,  reaching  its  decision  in  full  view  of  t/ie  public.  Commissions,  boards,  councils  and  other 
agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  that  City  Operations  are  open  to  the  people's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Chris  Rustom  by  mail  to  Administrator,  Sunshine  Ordinance 
Task  Force,  1  Dr.  Carlton  B.  Goodlett  Place,  Room  244,  San  Francisco  CA  94102-4689;  by  phone  at  415  554  7724;  by  fax  at  415 
554  7854;  or  by  email  at  sotf(S)sfsov.ors.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can  request  a  copy 
from  Mr.  Rustom  or  by  printing  Chapter  67  of  the  San  Francisco  Administrative  Code  on  the  Internet, 
http://www.sfsov.ors/sumhine/ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Ethics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  sound-producing  devices. 

This  location  is  wheelchair  accessible.  In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  [SF  Campaign  &  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  www.sfethics.org 

S:\AGENDA\2011\11.14.11.doc 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Beverly  Ha  yon 
Commissioner 


Dorothy  S.  Liu 
Commissioner 


Date:  November  1 0,  201 1 

To:  Members,  Ethics  Commission 

Members,  Sunshine  Ordinance  Task  Force 


From:  John  St.  Croix,  Executive  Director 

By:      Catherine  Argumedo,  Investigator/Legal  Analyst 
Garrett  Chatfield,  Investigator/Legal  Analyst 


Re:  Regulations  regarding  Enforcement  of  Sunshine  Ordinance  Complaints 


I.  Background 

On  June  7,  2010,  staff  presented  to  the  Ethics  Commission  ("Commission")  a 
memorandum  regarding  possible  regulations  governing  the  Commission's  handling  of 
complaints  alleging  a  violation  of  the  Sunshine  Ordinance,  San  Francisco 
Administrative  Code  Chapter  67  ("Ordinance").  At  its  June  14,  2010  meeting,  the 
Commission  discussed  and  adopted  the  following  three  policy  directives: 


1 .  The  Commission's  jurisdiction  regarding  violations  and  alleged  violations 
of  the  Ordinance  includes:  a)  alleged  willful  violations  of  the  Ordinance  by 
elected  officials  and  department  heads;  b)  referrals  of  violations  of  the 
Ordinance  from  the  Sunshine  Ordinance  Task  Force  ("Task  Force");  and  c) 
complaints  brought  directly  to  the  Commission  alleging  a  violation  of  the 
Ordinance. 


2.  The  Commission  has  jurisdiction  to  establish  penalties  for  violations  of  the 
Ordinance,  including  whether  to  impose  monetary  fines  or  other  penalties  or 
to  find  official  misconduct  by  elected  officials  and  department  heads. 

3.  For  all  referrals  from  the  Task  Force,  the  Commission  will  hold  an 
enforcement  hearing.  The  real  party  in  interest  (the  original  complainant) 
and  the  Respondent  may  appear.  Because  the  Task  Force  will  have  already 
determined  that  the  Respondent  violated  the  Ordinance,  the  Respondent  will 
have  the  burden  of  proof  to  show  that  he  or  she  did  not  violate  the 
Ordinance. 


Guided  by  these  three  policy  direcfives,  staff  drafted  a  set  of  regulations  and  forwarded 
the  draft  to  the  Task  Force  for  review  and  comments  on  August  1 7,  201 0.  The  Task 
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Force  responded  in  writing  with  its  own  proposed  regulations  to  the  Ethics  Commission  on 
August  1.  201 1. 

After  considering  the  Task  Force's  recommendations,  reviewing  the  Commission's  resolution  of 
Sunshine  complaints  in  the  past  year,  and  refocusing  on  the  language  of  the  Ordinance,  staff  now 
proposes  a  revised  set  of  regulations.  Staffs  revised  proposals  differ  from  its  recommendations 
in  2010  and  depart  from  the  Commission's  earlier  policy  decisions,  particularly  with  regard  to 
non-willful  violations  of  the  Ordinance  and  handling  of  complaints  against  managerial  City 
employees. 

II.  Relevant  Provisions  of  the  Sunshine  Ordinance 

There  are  a  number  of  ambiguities  in  the  enforcement  provisions  of  the  Ordinance,  which  was 
drafted  and  adopted  by  the  voters  in  1999.  Under  the  Charter,  the  Commission  has  the  authority 
to  adopt  regulations  reasonably  interpreting  these  ambiguities.  Specifically,  five  provisions  of 
the  Sunshine  Ordinance  are  relevant  here.  They  are  set  forth  below. 

1 .  From  S.F.  Administrative  Code  section  67.30(c): 

The  Task  Force  shall  make  referrals  to  a  municipal  office  with  enforcement  power  under 
this  ordinance  or  under  the  California  Public  Records  Act  and  the  Brown  Act  whenever  it 
concludes  that  any  person  has  violated  any  provisions  of  this  ordinance  or  the  Acts. 

2.  S.  F.  Administrative  Code  section  67.34: 

The  willful  failure  of  any  elected  official,  department  head,  or  other  managerial  city 
employee  to  discharge  any  duties  imposed  by  the  Sunshine  Ordinance,  the  Brown  Act  or 
the  Public  Records  Act  shall  be  deemed  official  misconduct.  Complaints  involving 
allegations  of  willful  violations  of  this  ordinance,  the  Brown  Act  or  the  Public  Records 
Act  by  elected  officials  or  department  heads  of  the  City  and  County  of  San  Francisco 
shall  be  handled  by  the  Ethics  Commission. 

3 .  S.F.  A dministrative  Code  section  6 7. 35: 

(a)  Any  person  may  institute  proceedings  for  injunctive  relief,  declaratory  relief,  or  wxit 
of  mandate  in  any  court  of  competent  jurisdiction  to  enforce  his  or  her  right  to  inspect  or 
to  receive  a  copy  of  any  public  record  or  class  of  public  records  under  this  Ordinance  or 
to  enforce  his  or  her  right  to  attend  any  meeting  required  under  this  Ordinance  to  be  open, 
or  to  compel  such  meeting  to  be  open. 

(b)  A  court  shall  award  costs  and  reasonable  attorneys'  fees  to  the  plaintiff  who  is  the 
prevailing  party  in  an  action  brought  to  enforce  this  Ordinance. 

(c)  If  a  court  finds  that  an  action  filed  pursuant  to  this  section  is  frivolous,  the  City  and 
County  may  assert  its  rights  to  be  paid  its  reasonable  attorneys'  fees  and  costs. 

(d)  Any  person  may  institute  proceedings  for  enforcement  and  penalties  under  this  act  in 
any  court  of  competent  jurisdiction  or  before  the  Ethics  Commission  if  enforcement 
action  is  not  taken  by  a  city  official  or  state  official  40  days  alicr  a  coinplaini  is  filed. 
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4 .  S.F.A dmin istrative  Code  section  67.2 1( d) : 

If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies  with  a  request 
described  in  (b),  the  person  making  the  request  may  petition  the  supervisor  of  records  for 
a  determination  whether  the  record  requested  is  public.  The  supervisor  of  records  shall 
inform  the  petitioner,  as  soon  as  possible  and  within  10  days,  of  its  determination  whether 
the  record  requested,  or  any  part  of  the  record  requested,  is  public.  Where  requested  by 
the  petition,  and  where  otherwise  desirable,  this  determination  shall  be  in  writing.  Upon 
the  determination  by  the  supervisor  of  records  that  the  record  is  public,  the  super\'isor  of 
records  shall  immediately  order  the  custodian  of  the  public  record  to  comply  with  the 
person's  request.  If  the  custodian  refuses  or  fails  to  comply  with  any  such  order  within  5 
days,  the  supervisor  of  records  shall  notify  the  district  attorney  or  the  attorney  general 
who  shall  take  whatever  measures  she  or  he  deems  necessary  and  appropriate  to  insure 
compliance  with  the  provisions  of  this  ordinance. 

5.  S.F.  Administrative  Code  section  67.21(e): 

If  the  custodian  [of  a  public  record]  refuses,  fails  to  comply,  or  incompletely  complies 
with  a  [public  records]  request ...  or  if  a  petition  is  denied  or  not  acted  on  by  the 
supervisor  of  public  records,  the  person  making  the  request  may  petition  the  Sunshine 
Task  Force  for  a  determination  whether  the  record  requested  is  public.  The  Sunshine 
Task  Force  shall  inform  the  petitioner,  as  soon  as  possible  and  within  2  days  after  its  next 
meeting  but  in  no  case  later  than  45  days  from  when  a  petition  in  writing  is  received,  of 
its  determination  whether  the  record  requested,  or  any  part  of  the  record  requested,  is 
public.  Where  requested  by  the  petition,  and  where  otherwise  desirable,  this 
determination  shall  be  in  writing.  Upon  the  determination  that  the  record  is  public,  the 
Sunshine  Task  Force  shall  immediately  order  the  custodian  of  the  public  record  to 
comply  wdth  the  person's  request.  If  the  custodian  refuses  or  fails  to  comply  with  an>' 
such  order  within  5  days,  the  Sunshine  Task  Force  shall  notify  the  district  attorney  or  the 
attorney  general  who  may  take  whatever  measures  she  or  he  deems  necessary  to  insure 
compliance  with  the  provisions  of  this  ordinance.  The  Board  of  Supervisors  and  the  City- 
Attorney's  office  shall  provide  sufficient  staff  and  resources  to  allow  the  Sunshine  Task 
Force  to  fulfill  its  duties  under  this  provision.  Where  requested  by  the  petition,  the 
Sunshine  Task  Force  may  conduct  a  public  hearing  concerning  the  records  request  denial. 
An  authorized  representative  of  the  custodian  of  the  public  records  requested  shall  attend 
any  hearing  and  explain  the  basis  for  its  decision  to  withhold  the  records  requested. 

III.  Summary  of  Proposed  Regulations 

The  Regulations  proposed  by  staff  aim  to  reconcile  the  ambiguities  in  the  Sunshine  Ordinance 
and  to  outline  a  standard  procedure  to  handle  all  complaints  that  allege  willful  violations  of  the 
Sunshine  Ordinance  -  whether  referred  by  the  Task  Force,  initiated  by  staff,  or  filed  by  a 
complainant  directly  with  the  Commission.  The  proposed  Regulations  also  aim  to  reconcile 
concerns  expressed  by  the  Task  Force  regarding  the  Commission's  handling  of  complaints.  The 
main  changes  that  the  proposed  regulations  would  achieve  are  to: 
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a)  Establish  that  the  Commission  will  handle  complaints  alleging  willful  violations  of  the 
Sunshine  Ordinance  by  elected  officials,  department  heads,  and  managerial  City 
employees; 

b)  Ensure  that  complaints  arc  handled  and  resolved  in  an  expeditious  manner; 

c)  Ensure  that  the  hearing  process  is  open  to  the  public;  and 

d)  Allow  the  Commission  to  impose  monetary  fines  for  willful  violations  of  the  Sunshine 
Ordinance. 

The  remainder  of  this  section  of  the  memo  sets  forth  the  new  regulations  proposed  by  staff. 
Rather  than  review  the  proposed  regulations  line-by-line,  this  memo  presents  a  series  of  decision 
points  for  the  Commission's  consideration,  followed  by  a  final  decision  point  to  adopt  the 
regulations  in  whole. 

1.        Section  I  -  Preamble. 

The  proposed  Regulations'  Preamble  establishes  the  purpose  of  the  regulations  and  the 
jurisdiction  of  the  Commission  regarding  complaints  alleging  violations  of  the  Sunshine 
Ordinance.  Under  staffs  proposal,  the  Commission  will  handle  only  allegations  of  willful 
\  iolations  of  the  Ordinance  by  elected  officials,  department  heads,  or  managerial  City 
employees. 

Administrative  Code  section  67.34  provides  that  "[cjomplaints  involving  allegations  of  willful 
violations  of  this  ordinance,  the  Brown  Act  or  the  Public  Records  Act  by  elected  officials  or 
department  heads  of  the  City  and  County  of  San  Francisco  shall  be  handled  by  the  Ethics 
Commission  (emphasis  added)."  Staff  believes  the  best  interpretation  of  this  provision  is  that  the 
Commission  has  jurisdiction  over  only  willful  violations,  and  does  not  have  jurisdiction  over 
allegations  of  non-willful  violafions  of  the  Ordinance.  Under  this  interpretafion,  the  Commission 
would  only  handle  complaints  or  referrals  that  allege  willful  violations;  staff  would  reject  any 
complaint  or  referral  alleging  a  non-willful  violation. 

Although  section  67.34  states  that  the  Commission  "shall  handle"  allegations  of  willful 
violations  by  elected  officials  and  department  heads,  staff  recommends  that  handling  allegations 
against  managerial  City  employees  is  consistent  with  the  intent  of  the  law.  Oftentimes  elected 
officials  or  department  heads  are  not  directly  involved  in  responding  to  records  requests,  and 
staff  recommends  that  it  is  appropriate  to  hold  managerial  City  employees  in  those  instances 
accountable  for  compliance  with  the  Ordinance  regarding  responses  to  records  requests.  The 
term  "managerial  City  employee"  will  be  defined  within  these  regulations  as  "a  City  employee 
with  final  decision-making  authority  in  determining  a  response  to  the  identified  record 
requested." 

Decision  Point  1 :  Shall  the  Commission  enforce  or  review  only  allegations  of  willful  violations 
of  the  Sunshine  Ordinance  by  elected  officials,  department  heads,  and  managerial  City 
employees? 
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2.        Section  III  -  Complaints  Alleging  Willful  Violations  of  the  Sunshine  Ordinance. 

Section  III  specifies  the  process  by  which  the  Commission  will  handle  complaints  involving 
alleged  willful  violations  of  the  Sunshine  Ordinance  by  an  elected  official,  department  head,  or 
managerial  City  employee. 

Under  Section  III. A.,  any  person  may  file  a  complaint  with  the  Commission;  the  Task  Force  may 
make  a  referral  to  the  Commission;  and  Commission  staff  may  initiate  a  complaint. 

If  the  Task  Force  refers  or  a  complainant  makes  a  complaint  that  does  not  allege  a  willful 
violation  of  the  Ordinance,  the  Commission  will  return  the  referral  or  complaint  with  a  letter 
explaining  that  the  Commission  does  not  have  jurisdiction  to  handle  non-willful  complaints.  In 
addition,  if  the  Task  Force  refers  or  a  complainant  makes  a  complaint  or  alleges  a  violation  of  the 
Ordinance  by  an  individual  who  is  not  an  elected  official,  department  head,  or  managerial  City 
employee,  the  Commission  will  return  the  referral  or  complaint  with  a  letter  explaining  that  the 
Commission  does  not  have  jurisdiction  to  handle  the  complaint. 

Decision  Point  2(a):  Shall  the  Commission  approve  the  process  set  forth  in  Section  III.  A,  as  set 
forth  on  page  2  of  the  proposed  regulations? 


Under  Section  III.B.,  upon  receipt  of  a  complaint  the  Executive  Director  must  schedule  a  hearing 
before  the  Commission.  Section  67.35(d)  requires  a  40-day  waiting  period  before  the  initiation 
of  enforcement  proceedings  before  the  Commission,  but  the  Ordinance  does  not  state  what  starts 
the  40-day  clock  ticking.  Staff  proposes  to  resolve  this  ambiguity  in  the  Ordinance  with  the 
following  procedure:  For  complaints  that  have  been  considered  by  the  Task  Force  or  Supervisor 
of  Records,^  the  date  of  the  Commission's  hearing  must  be  at  least  40  days  from  the  date  that  the 
Task  Force  or  Supervisor  of  Records  received  the  matter.  For  staff-initiated  complaints  or 
complaints  filed  only  with  the  Commission,  no  40-day  clock  applies. 

Upon  receiving  or  initiating  a  complaint,  the  Executive  Director  must  provide  notice  to  each 
Respondent  and  original  Complainant.  The  Executive  Director  will  also  send  the  Task  Force  a 
courtesy  notice. 

A  regulatory  requirement  for  the  Commission  to  hold  a  public  hearing  on  each  complaint  within 
its  jurisdiction  will  ensure  that  no  such  complaint  will  be  dismissed  in  closed  session  or  without  a 
hearing.  It  addresses  the  Task  Force's  concern  that  all  complaints  regarding  Sunshine  Ordinance 
violations  should  be  deliberated  in  pubhc  by  the  Ethics  Commission.  A  public  hearing  allows 
the  Ethics  Commission  to  hear  from  the  Complainant(s)  and  Respondent(s)  and  make  findings 
after  hearing  and  reviewing  the  evidence  and  considering  public  comment. 

As  proposed  in  section  V  of  this  memo,  staff  envisions  that  the  public  hearing  will  be  an 
expedited  process. 


'  The  Sunshine  Ordinance  designates  the  City  Attorney  as  the  "Supervisor  of  Records."  Separate  from  the 
complaint  process,  a  member  of  the  public  may  request  that  the  City  Attorney's  Office  review  a  department's 
decision  to  withhold  records.  The  City  Attorney's  Office  investigates  and  responds  to  these  requests.  The 
Supervisor  of  Records  does  not  hold  a  public  hearing  or  impose  penalties  against  any  City  officers  or  employees. 


Decision  Point  2(b):  Shall  the  Commission  approve  the  proposals  in  Section  III.B.,  as  set  forth 
on  page  3  of  the  proposed  regulations? 


3,        Section  I\  -  Investi<jation  and  Recommendation. 

Section  W  outlines  the  process  for  investigating  alleged  willful  violations  of  the  Sunshine 
Ordinance. 

Under  Section  IV. A.,  the  Executive  Director's  investigation  may  include,  but  is  not  limited  to, 
interviewing  the  Respondent(s)  and  any  witnesses  and  reviewing  documentary  and  other 
e\  idence.  This  proposal  tracks  the  language  used  in  the  Commission's  current  regulations  for 
non-Sunshine  complaints,  and  provides  staff  the  flexibility  and  discretion  it  needs  to  conduct 
thorough  investigations.  Additionally,  this  section  adopts  the  Task  Force's  recommendation  that 
the  investigation  be  completed  within  30  days  of  the  receipt  of  a  complaint,  unless  the  Executive 
Director  shows  why  it  cannot  be  concluded  within  30  days. 

Decision  Point  3(a):  Shall  the  Commission  approve  the  proposals  in  Section  IV. A.,  as  set  forth 
on  page  3  of  the  proposed  regulations? 


Under  Section  IV.B.,  the  Executive  Director  must  prepare  a  written  recommendation,  which  will 
include  a  summary  of  factual  and  legal  findings  after  concluding  his  or  her  investigation.  The 
report  must  also  include  the  Executive  Director's  disposition  recommendation,  which  will  be  one 
of  the  following:  a)  that  the  Respondent  willfully  violated  the  Sunshine  Ordinance;  b)  that  the 
Respondent  violated  the  Sunshine  Ordinance  but  the  violation  was  not  willful;  or  c)  that  the 
Respondent  did  not  violate  the  Sunshine  Ordinance.  The  recommendation  must  be  delivered  to 
the  Commission,  Complainant,  and  Respondent  in  advance  of  the  hearing. 

Decision  Point  3(b):  Shall  the  Commission  approve  the  proposals  in  Section  IV.B.,  as  set  forth 
on  pages  3  -  4  of  the  proposed  regulations? 


Section  IV. C.  provides  that  the  Complainant  and  Respondent  may  submit  a  response  to  the 
Executive  Director's  recommendation;  it  also  sets  the  time  frame  and  procedure  for  submitting 
the  response. 

Decision  Point  3(c):  Shall  the  Commission  approve  the  proposals  in  Section  IV. C,  as  set  forth 
on  page  4  of  the  proposed  regulations?  


4.        Section  V  -  Public  Hearing;  Deliberations  and  Findings;  Administrative  Orders  and 
Penalties;  Warning  Letters. 

Section  V.A.  outlines  the  hearing  process.  Although  patterned  after  the  regulations  which 
govern  the  hearing  process  for  non-Sunshine  complaints,  there  are  several  key  differences.  For 
instance,  staff  will  not  play  a  prdsccutorial  vo\c  in  Sunshine  hearings,  the  Commission  will  not 
hold  a  probable  cause  hearing  or  i^suc  a  I(h  nial  accusation,  and  presentation  of  the  evidence  will 
be  more  limited.  The  primary  fcaiurcs  ot  ihc  proposed  hearing  structure  are: 

1 )   I  hc  hearing,  including  the  Commission's  decision-making  process,  will  be  public. 
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2)  The  Complainant  will  have  an  opportunity  to  speak  before  the  Commission,  as  will 
the  Respondent.  No  other  live  testimony  will  be  permitted  unless  the  Chair 
determines  otherwise. 


Decision  Point  4(a):  Shall  the  Commission  approve  the  proposals  in  Sections  V.A.,  as  set  forth 
on  pages  4  -  5  of  the  proposed  regulations?  


Section  V.B.  requires  the  Commission  to  deliberate  the  merits  of  the  allegations  in  public.  It  also 
provides  that  any  finding  of  a  willful  or  non-willful  violation  of  the  Sunshine  Ordinance  must  be 
supported  by  conclusions  of  law  and  fact  based  on  the  entire  record. 

Section  V.B.  also  outlines  the  relevant  circumstances  that  the  Commission  must  consider  when 
making  a  determination  whether  a  Respondent  willfully  violated  the  Sunshine  Ordinance. 


Decision  Point  4(b):  Shall  the  Commission  approve  the  proposals  in  Section  V.B,  as  set  forth 
on  page  5  of  the  proposed  regulations?  


Section  V.C  sets  forth  the  remedies  the  Commission  may  order.  Under  the  proposal,  the 
Commission  may  order  a  Respondent  to  produce  a  public  record;  refer  the  matter  to  the  Mayor 
with  a  recommendation  to  initiate  official  misconduct  proceedings  under  Charter  section  1 5. 1 05; 
order  a  penalty  payment  of  up  to  $5,000  per  violation;  and/or  order  a  notice  of  the  violation  to  be 
posted  on  the  Commission's  website.  Section  V.C. 2  lists  factors  that  the  Commission  may 
consider  in  determining  appropriate  penalties,  including:  the  severity  of  the  violation;  the 
presence  or  absence  of  any  intention  to  conceal,  deceive,  or  mislead;  whether  the  violation  was 
an  isolated  incident  or  part  of  a  pattern;  and  whether  the  Respondent  has  a  prior  record  of 
violations  of  the  Sunshine  Ordinance. 

Section  V.C. 3  allows  for  remedies  when  the  Commission  determines  that  Respondent  violated 
the  Sunshine  Ordinance,  but  the  violation  was  not  willful.  Li  such  cases,  the  Commission  may 
issue  warning  letters  urging  the  Respondent(s)  to  cease  and  desist  the  violation.  The 
Commission  may  also  order  the  Executive  Director  to  post  on  the  Ethics  Commission's  website 
the  Commission's  fmdmg  that  the  Respondent(s)  violated  the  Sunshine  Ordinance. 


Decision  Point  4(c):  Shall  the  Commission  approve  the  proposals  in  Section  V.C,  as  set  forth  on 
pages  5  -  6  of  the  proposed  regulations?  


5.       Finding  of  No  Violation. 

Section  V.D  outlines  that  if  the  Commission  determines  that  a  Respondent  has  not  committed  a 
violation  of  the  Ordinance,  it  shall  publicly  announce  that  determination. 

Decision  Point  5:  Shall  the  Commission  approve  the  proposals  in  Section  V.D.,  as  set  forth  on 
page  6  of  the  proposed  regulations? 
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6. 


Sections  \'I  and       -  Miscellaneous  Provisions;  Severability. 


Modeled  after  the  Regulations  for  all  other  complaints  within  the  Commission's  jurisdiction, 
Section  VI  contains  provisions  to  address  issues  such  as  ex  paile  communications,  access  to 
complaints  and  deliberations,  and  continuance  requests.  Section  VLB.  provides  that  no  records 
related  to  complaints  may  be  disclosed  except  as  necessary  to  the  conduct  of  the  investigation  or 
as  required  by  the  California  Public  Records  Act  or  the  Sunshine  Ordinance.  In  order  to  provide 
for  the  integrity  of  the  investigation,  internal  staff  notes  may  not  be  disclosed  until  the 
Commission  has  issued  its  fmal  decision  following  the  hearing.  Section  VI. F  permits  any 
Complainant  or  Respondent  to  request  a  continuance  and  also  provides  that  the  Commission  may 
reschedule  hearings  for  good  cause.  Section  VI. H  establishes  a  statute  of  limitations  period. 
Section  VII  provides  for  severability  of  any  invalid  regulation. 

Decision  Point  6:  Shall  the  Commission  approve  the  proposals  in  Section  VI. A  -L.  and  Section 
VII,  as  set  forth  on  pages  6  -  9  of  the  proposed  regulations? 


7.       Section  II  -  Definitions 

Section  II  contains  the  definitions  relevant  to  the  regulations.  Included  is  the  definition  of 
"managerial  City  employee"  which  is  not  defined  in  the  Sunshine  Ordinance.  Staff  proposes 
defining  the  term  to  mean  "a  City  employee  with  final  decision-making  authority  in  determining 
a  response  to  the  identified  record  requested." 

The  definitions  section  also  clarifies  who  is  a  complainant,  and  establishes  that  a  finding  of  a 
willful  violation  by  the  Task  Force  in  an  Order  of  Determination  will  be  treated  as  a 
recommendation  to  the  Ethics  Commission  that  a  willful  violafion  occurred. 


Decision  Point  7:  Shall  the  Commission  approve  the  proposals  in  Section  II,  Definitions,  as  set 
forth  on  pages  1  -  2  of  the  proposed  regulations? 


9.       General  Adoption  of  Regulations 


Decision  Point  8:  Shall  the  Commission  adopt  the  "Ethics  Commission  Regulations  for 
Complaints  Alleging  Willfiil  Violations  of  the  Sunshine  Ordinance"  as  set  forth  on  pages  1  -  9  of 
the  proposed  regulations?  


III.  Clean-up  Language  for  Existing  Regulations 

If  the  Commission  adopts  the  proposed  Sunshine  Regulations,  it  should  also  amend  the  existing 
I^nforcemcnl  Regulations,  which  will  continue  to  apply  to  all  enforcement  matters  that  do  not 
involve  allegations  of  Sunshine  violations.  The  proposed  aniendments  would:  a)  clarify  that  all 
complaints  alleging  a  violaiidii  o\'\Uc  Sunshine  Ordinance  will  be  governed  by  the  new  Sunshine 
enforcement  regulations;  b)  delete  references  in  the  existing  Regulations  to  violafions  of  the 
Sunshine  Ordinance;  and  c)  amend  the  definition  of  "business  day"  by  adding  the  language  "or  a 
day  on  which  the  Commission  office  is  closed  for  business"  to  conform  with  the  definition  in  the 
proposed  Sunshine  regulations. 
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Decision  Point  9(a):  Shall  the  Commission  approve  the  addition  of  Section  III.D.  as  set  forth  on 
page  3  of  the  current  Regulations? 

Decision  Point  9(b):  If  the  answer  to  Decision  Point  9(a)  is  yes,  shall  the  Commission  approve 
the  deletion  of  other  references  to  the  Sunshine  Ordinance  m  the  current  Regulations?  (See 
strikethrough  language  in  Attachment. B,  pages  2,  7,  15,  and  16.) 

Decision  Point  9(c):  Shall  the  Commission  approve  the  amended  definition  of  "business  day"  of 
Section  II.A.  on  page  1  of  the  current  Regulations?  


IV.  Task  Force  Recommendations  Not  Included  in  Staffs  Proposed  Regulations 

While  staff  has  incorporated  some  of  the  Task  Force  recommendations  into  the  proposals 
discussed  above,  there  were  several  provisions  that  staff  did  not  include. 

1.        The  Role  of  the  Commission  under  the  Ordinance. 

The  Task  Force's  recommendations  appear  to  be  premised  on  the  notion  that  the  Ethics 
Commission  has  two  distinct  roles  under  the  Sunshine  Ordinance:  one  with  respect  to  the 
enforcement  of  Task  Force  referrals,  and  the  second  with  respect  to  the  Ethics  Commission's 
handling  of  willful  violations  under  section  67.34.  Staff  does  not  agree. 

As  the  Commission  has  determined  in  recent  decisions,  the  Ethics  Commission  is  not  tasked 
anywhere  in  the  Ordinance  with  enforcing  orders  of  determination  from  the  Task  Force.  Section 
67.21(d)  permits  a  requestor  to  petition  the  Supervisor  of  Records  (the  City  Attorney's  Office) 
for  a  determination  of  whether  a  record  is  public  when  a  City  department  fails  to  comply  with  a 
public  records  request.  If  the  Supervisor  of  Records  determines  that  the  record  is  public,  he  or 
she  must  order  the  department  to  comply  with  the  records  request.  Section  67.21(d)  further 
provides  that  if  the  custodian  still  fails  to  comply  with  the  records  request  after  being  ordered  to 
release  the  records  by  the  Supervisor  of  Records,  the  supervisor  of  records  shall  notify-  the 
district  attorney  or  the  attorney  general  who  shall  take  whatever  measures  she  or  he  deems 
necessary  and  appropriate  to  insure  compliance  with  the  provisions  of  this  ordinance  [emphasis 
added]."  Under  section  67.21(d),  the  district  attorney  or  the  attorney  general — not  the  Ethics 
Commission — ^is  specifically  tasked  with  the  enforcement  of  a  public  records  request. 

Along  with  the  right  to  petition  the  Supervisor  of  Records,  a  person  also  has  the  right  to  petition 
the  Task  Force  under  section  67.21(e)  "for  a  determination  whether  the  record  requested  is 
public."  Section  67.21(e)  further  provides  that  if  the  Task  Force  makes  "the  determination  that 
the  record  is  public,  the  [Task  Force]  shall  immediately  order  the  custodian  of  the  public  record 
to  comply  with  the  person's  request.  If  the  custodian  refuses  or  fails  to  comply  with  any  such 
order  within  5  days,  the  [Task  Force]  shall  notify  the  district  attorney  or  the  attorney  general 
who  may  take  whatever  measures  she  or  he  deems  necessary  to  insure  compliance  with  the 
provisions  of  this  ordinance  [emphasis  added]."  Again,  the  power  to  enforce  the  public  records 
request  lies  with  the  district  attorney  or  the  attorney  general,  not  the  Ethics  Commission. 


2. 


The  Task  Force  proposed  to  deflne  "willfully"  using  the  California  Penal  Code. 


The  Task  Force  recommended  that  the  1-thics  Commission  adopt  the  definition  of  "willfully"  as 
defined  in  section  7  of  the  Pciial  C\k1c    I  hat  definition,  according  to  the  Task  Force,  is  "the 
word  'willfully,'  when  applied  lo  ihc  micni  with  which  an  act  is  done  or  omitted,  implies  simply 
a  purpose  or  willingness  to  commit  the  act,  or  make  the  omission  referred  to.  It  does  not  require 
any  intent  to  injure  another,  or  to  acquire  any  advantage." 

1  he  lahics  Commission  has  determined  that  the  term  "willful"  under  the  Ordinance  includes  a 
purposeful  failure  to  carry  out  mandatory  duties  of  office.  In  the  context  of  the  Sunshine 
Ordinance,  a  w  illful  violation  would  occur  if  a  Respondent  purposefully  withheld  public 
docunicnis  or  \  iolated  public  meeting  requirements  knowing  that  the  Sunshine  Ordinance 
required  otherwise. 

3.  The  Task  Force  proposed  to  allow  testimony  from  individuals  other  than  the  parties 
in  interest. 

The  Task  Force  recommended  the  elimination  of  any  restriction  on  persons  who  can  provide 
testimony  in  support  of  a  Respondent  or  Complainant  in  order  to  maintain  a  level  playing  field. 

Staff  proposes  to  permit  only  the  Respondent  and  Complainant  to  provide  live  testimony.  This 
process  ensures  that  these  parties  have  the  right  to  present  their  case;  it  also  expedites  the  hearing 
process.  There  is  nothing  that  limits  a  Respondent  or  Complainant  from  permitting  another 
individual  to  use  their  time  allotted  to  provide  supporting  testimony.  The  draft  regulations  allow 
for  additional  testimony  at  the  Chair's  discretion.  In  addition,  there  will  be  public  comment  as 
part  of  every  hearing. 

4.  The  Task  Force  proposed  that  any  monetary  penalties  imposed  should  be  paid  out 
of  "non-Cit>  funds." 

The  Task  Force  recommended  that  when  the  Ethics  Commission  imposes  a  monetary  penalty  on 
a  Respondent,  the  penalty  should  be  not  less  than  $500  and  not  more  than  $5,000  for  each  willful 
violation.  The  Task  Force  also  recommended  that  these  monetary  penalties  be  paid  from  the 
Respondent's  personal  funds  and  not  City  funds.  The  California  Tort  Claims  Act  governs  the 
indemnification  of  City  employees  for  acts  taken  within  the  course  and  scope  of  their 
employment. 

5.  The  Task  Force  proposed  that  the  Sunshine  Ordinance  supersedes  the  Cit>'  Charter. 

Another  consideration  for  the  Commission  is  the  interpretation  of  section  67.36  of  the 
Ordinance.  This  section  states  "[t]he  provisions  of  this  Sunshine  Ordinance  supersede  other 
local  laws.  Whenever  a  conflict  in  local  law  is  identified,  the  requirement  which  would  result  in 
greater  or  more  expedited  public  access  to  public  information  shall  apph ."" 

In  its  August  1,  201 1  response  to  the  Commission,  the  Task  Force  concluded  that  "the  Sunshine 
Ordinance  has  primacy  over  any  other  inconsistent  local  laws  in  the  aspects  of  open  government 
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that  it  covers."  However,  this  section  does  not  state  that  the  provisions  of  the  Sunshine 
Ordinance  supersede  all  local  laws.  The  Ethics  Commission  and  the  Office  of  the  Cit\-  Attorney 
have  repeatedly  concluded  that  the  Sunshine  Ordinance  does  not  supersede  the  Cit\  "s  Charter. 

The  Task  Force  has  concluded  in  the  past  that  the  Sunshine  Ordinance  supersedes  the  City 
Charter,  specifically  when  a  City  department  has  asserted  that  documents  were  confidential 
based  upon  a  Charter  provision.  Staff  recommends  that  the  Conmiission  make  a  final 
determination  regarding  this  issue. 
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San  Francisco 
Ethics  Commission 
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ETHICS  COMMISSION  REGULATIONS  FOR  COMPLAINTS 
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I.  PREAMBLE 


Pursuant  to  San  Francisco  Charter  section  15.102,  the  San  Francisco  Ethics  Commission 
promulgates  these  Regulations  in  order  to  ensure  compliance  with  the  San  Francisco 
Sunshine  Ordinance,  S.F.  Admin.  Code  §§  67.1,  et  seq.  These  Regulations  shall  apply  to 
complaints  alleging  willful  violations  of  the  Sunshine  Ordinance  by  elected  officials, 
department  heads,  and  managerial  City  employees  pursuant  to  S.F.  Administrative  Code 
section  67.34.  Any  allegations  regarding  non-willful  violations  of  the  Sunshine 
Ordinance,  or  willful  violations  committed  by  individuals  other  than  elected  officials, 
department  heads,  or  managerial  City  employees,  shall  not  be  handled  by  the  Ethics 
Conmiission.  All  allegations  of  violations  of  conflict  of  interest,  campaign  finance, 
lobbyist,  campaign  consultant  or  other  ethics  laws  shall  be  handled  under  the  Ethics 
Commission's  Regulations  for  Investigations  and  Enforcement  Proceedings. 

II.  DEFINITIONS 

For  purposes  of  these  Regulations,  the  following  definitions  shall  apply: 

A.  "Business  day"  means  any  day  other  than  a  Saturday,  Sunday,  City  holiday,  or  a 
day  on  which  the  Commission  office  is  closed  for  business. 

B.  "City"  means  the  City  and  County  of  San  Francisco. 

C.  "Commission"  means  the  Ethics  Commission. 

D.  "Complaint"  means  a  Task  Force  referral  or  a  written  document  submitted 
directly  to  the  Ethics  Commission,  alleging  a  willful  violation  of  the  Sunshine  Ordinance 
by  an  elected  official,  department  head,  or  managerial  city  employee. 

E.  "Complainant"  means  a  person  or  entity  that  filed  the  original  complaint  alleging 
a  willful  violation  of  the  Sunshine  Ordinance  by  an  elected  official,  department  head,  or 
managerial  City  employee  with  the  Task  Force,  Supervisor  of  Records,  or  Commission. 
"Complainant"  shall  also  mean  the  Commission  if  the  complaint  was  initiated  by  the 
Commission  staff. 

F.  "Day"  means  calendar  day  unless  otherwise  specifically  indicated.  If  a  deadline 
falls  on  a  weekend  or  City  holiday,  the  deadline  shall  be  extended  to  the  next  business 
day. 

G.  "Deliver"  means  transmit  by  U.S.  mail  or  personal  delivery  to  a  person  or  entity. 
The  Commission,  the  Executive  Director,  the  Task  Force  or  a  Respondent  or 
Complainant  receiving  material  may  consent  to  any  other  means  of  delivery,  including 
delivery  by  e-mail  or  fax.  In  any  proceeding,  the  Commission  Chairperson,  designated 
Commissioner  or  hearing  officer  may  order  that  the  delivery  of  briefs  or  other  materials 
be  accomplished  by  e-mail. 
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H.  "Executive  Director"  means  the  Executive  Director  of  the  Commission  or  the 
Executive  Director's  designee. 

I.  "Exculpatory  information"  means  information  tending  to  show  that  the 
respondent  is  not  guilty  of  the  alleged  violations. 

J.  "Managerial  City  Employee"  means  a  City  employee  with  fmal  decision-making 
authority  in  determining  a  response  to  the  identified  record  requested. 

K.       "Mitigating  information"  means  information  tending  to  excuse  or  reduce  the 
culpability  of  the  Respondent's  conduct. 

L.       "Order  of  Determination"  means  a  fmal  recommendation  issued  by  the  Task 
Force  that  a  willful  violation  of  the  Sunshine  Ordinance  by  an  elected  official,  department 
head,  or  managerial  City  employee  occurred. 

M.  "Referral"  means  a  recommendation  from  the  Task  Force  to  the  Commission  that 
a  willful  violation  of  the  Sunshine  Ordinance  has  occurred. 

N.       "Respondent"  means  an  elected  official,  department  head,  or  managerial  City 
employee  who  is  alleged  or  identified  in  a  complaint  to  have  committed  a  willful 
violation  of  the  Sunshine  Ordinance. 

O.  "Sunshine  Ordinance"  means  San  Francisco  Administrative  Code  section  67.1,  et 
seq. 

P.       "Task  Force"  means  the  Sunshine  Ordinance  Task  Force,  established  by  San 
Francisco  Administrative  Code  section  67.30. 

Q.  "Willful  violation"  means  an  action  or  failure  to  act  with  the  knowledge  that  such 
act  or  failure  to  act  was  a  violation  of  the  Sunshine  Ordinance. 

III.      COMPLAINTS  ALLEGING  WILLFUL  VIOLATIONS  OF  THE 

SI  nshim:  ordinance. 

A.       Filing  Complaints.  Any  person  or  entity  may  file  a  complaint  with  the 
Commission  alleging  a  willful  violation  of  the  Sunshine  Ordinance  by  an  elected  official, 
department  head,  or  managerial  City  employee.  Commission  staff  may  also  initiate  a 
complaint  alleging  the  willful  violation  of  the  Sunshine  Ordinance  by  an  elected  official, 
department  head,  or  managerial  City  employee. 

Any  complaint  or  referral  that  is  filed  with  the  Commission  that  does  not  allege  a  willful 
violation  of  the  Sunshine  Ordinance  by  an  elected  official,  department  head,  or 
managerial  City  employee  will  be  returned  to  the  complainant  or  Task  Force  with  a  letter 
explaining  the  Commission's  jurisdiction. 
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B.       Scheduling  of  Hearing. 


1)  When  the  Executive  Director  receives  a  complaint  or  a  referral  alleging  a 
willful  violation  of  the  Sunshine  Ordinance  by  an  elected  official,  department 
head,  or  managerial  City  employee,  the  Executive  Director  shall  schedule  a 
public  hearing  at  a  regular  meeting  of  the  Commission  at  least  1 5  business 
days  after  the  conclusion  of  his  or  her  investigation. 

2)  For  complaints  that  have  been  considered  by  the  Task  Force  or  Supervisor  of 
Records  prior  to  the  initiation  of  a  complaint  with  the  Commission,  the 
Commission  may  not  conduct  a  hearing  until  at  least  40  days  after  the  date 
that  the  Task  Force  or  Supervisor  of  Records  received  the  matter.  For 
complaints  initiated  by  Commission  staff,  no  40-day  waiting  period  applies. 

At  least  1 5  business  days  in  advance  of  the  hearing  date,  the  Executive 
Director  shall  issue  a  written  notice  and  his  or  her  report  and  recommendation 
pursuant  to  section  IV  to  each  Commission  member,  each  Respondent,  and 
each  Complainant  of  the  date,  time  and  location  of  the  hearing. 

3)  In  the  case  of  a  referral,  the  Executive  Director  also  shall  provide  a  courtesy 
notice  and  a  copy  of  the  staff  recommendation  to  the  Task  Force. 


IV.      INVESTIGATION  AND  RECOMMENDATION 

A.  Factual  Investigation.  Upon  receipt  of  a  complaint,  the  Executive  Director  shall 
conduct  a  factual  investigation.  The  Executive  Director's  investigation  may  include,  but 
shall  not  be  limited  to,  interviews  of  the  Respondent(s)  and  any  witnesses,  as  well  as  the 
review  of  documentary  and  other  evidence.  The  investigation  shall  be  concluded  within 
30  days  following  the  Executive  Director's  receipt  of  the  complaint.  The  Executive 
Director  may  extend  the  time  for  good  cause,  including  but  not  limited  to:  staffing  levels; 
the  number  of  other  pending  complaints  under  these  Regulations  or  the  Ethics 
Commission  Regulations  for  Investigations  and  Enforcement  Proceedings;  other  staffing 
needs  associated  with  pending  campaigns;  or  the  cooperation  of  witnesses.  Complainants 
or  Respondents.  If  the  Executive  Director  extends  the  time  for  the  investigation  to 
conclude,  his  or  her  reasons  for  the  extension  shall  be  included  in  the  recommendation  to 
the  Ethics  Commission. 

B.  Report  and  Recommendation. 

1 .        After  the  Executive  Director  has  completed  his  or  her  investigation,  the  Executi\"e 
■  Director  shall  prepare  a  written  report  and  recommendation  summarizing  his  or  her 
factual  and  legal  findings.  The  recommendation  shall  contain  a  summar\'  of  the  rele\  ant 
legal  provisions  and  the  evidence  gathered  through  the  Commission's  investigation, 
including  any  exculpatory  and  mitigating  information.  In  the  recommendation,  the 
Executive  Director  may  present  statements  mcluding  hearsay,  declarations  of 
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iin  cstigators  or  others  relating  to  the  statements  of  witnesses,  or  the  examination  of  any 
otiier  ev  idence.  The  recommendation  shall  not  exceed  ten  pages  excluding  attachments. 

2.        The  report  shall  recommend  one  of  the  following:  a)  that  Respondent(s)  willfully 
violated  the  Sunshine  Ordinance;  b)  that  Respondent(s)  violated  the  Sunshine  Ordinance 
but  the  violation  was  not  willful;  or  c)  that  Respondent(s)  did  not  violate  the  Sunshine 
Ordinance.  The  recommendation  shall  be  delivered  to  the  Commission,  Complainant  and 
Respondent  pursuant  section  III.B. 

C.       Response  to  the  Report  and  Recommendation. 

1 .  Each  Complainant  and  Respondent  may  submit  a  written  response  to  the  report 
and  recommendation.  The  response  may  contain  legal  arguments,  a  summary  of 
evidence,  and  any  mitigating  or  aggravating  information.  The  response  shall  not  exceed 
ten  pages  excluding  attachments. 

2.  If  any  Complainant  or  Respondent  submits  a  response,  he  or  she  must  deliver  the 
response  no  later  than  five  business  days  prior  to  the  date  of  the  hearing.  The 
Complainant  or  Respondent  must  deliver  eight  copies  of  the  response  to  the  Executive 
Director,  who  must  then  immediately  distribute  copies  of  the  response(s)  to  the 
Commission  and  any  other  Complainant  or  Respondent.  Upon  mutual  consent  of  the 
parties  in  interest  and  the  Executive  Director,  a  response  may  be  distributed  by  e-mail. 

V.       PUBLIC  HEARING. 

A.       General  Rules  and  Procedures. 

1.        Public  Hearing 

The  hearing  shall  be  open  to  the  public.  The  Commission  may  hold  the  hearing,  or  the 
Commission  may  assign  one  of  its  members  or  a  hearing  officer  to  hold  the  hearing. 

Each  Complainant  and  Respondent  may  speak  on  his  or  her  behalf,  subject  to  a  time  limit 
determined  by  the  Commission  Chairperson,  the  Commission  member  assigned  to  hold 
the  hearing,  or  the  hearing  officer.  At  his  or  her  discretion,  the  Commission  Chairperson, 
the  Commission  member  assigned  to  hold  the  hearing,  or  the  hearing  officer  may  allow 
additional  testimony.  Unless  otherwise  decided  by  the  Commission,  formal  rules  of 
evidence  shall  not  apply  to  the  hearing.  The  Complainant  and  each  Respondent  may 
submit  any  document  to  the  Commission  to  support  his  or  her  position.  Any  documents 
so  provided  shall  also  be  provided  to  the  opposing  party. 

Commissioners  may  question  each  party  regarding  the  allegations.  Complainants  and 
Respondents  may  not  directly  question  each  other. 
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2.        Standard  of  Proof 


The  Commission  may  determine  that  an  elected  official,  department  head,  or  managerial 
City  employee  has  committed  a  willful  violation  of  the  Sunshine  Ordinance  only  if  a 
person  of  ordinary  caution  and  prudence  would  so  conclude,  based  on  a  preponderance  of 
the  evidence. 

3.        Role  of  the  Executive  Director. 

Except  when  a  complaint  is  staff-initiated,  the  Executive  Director's  role  at  the  hearing 
will  be  limited  to  providing  the  recommendation  containing  the  legal  and  factual  basis  for 
his  or  her  recommendation  to  the  Commission. 

B.  Deliberations  and  Findings. 

The  Commission  shall  deliberate  the  merits  of  the  allegations  in  public.  Public  comment 
on  the  matter  shall  be  allowed  for  each  hearing. 

The  votes  of  at  least  three  Commissioners  are  required  to  make  a  finding  that  a 
Respondent  has  committed  a  willful  violation  of  the  Sunshine  Ordinance  or  that  a 
Respondent  has  committed  a  non-willful  violation  of  the  Sunshine  Ordinance.  The 
finding  of  a  willful  violation  or  non- willful  violation  of  the  Sunshine  Ordinance  shall  be 
supported  by  findings  of  fact  and  conclusions  of  law  and  shall  be  based  on  the  entire 
record  of  the  proceedings. 

To  determine  whether  a  violation  of  the  Sunshine  Ordinance  is  willful,  the  Commission 
shall  consider  all  the  relevant  circumstances  surrounding  the  case,  including  but  not 
limited  to: 

(a)  whether  the  Respondent  complied  with  all  aspects  of  the  Sunshine  Ordinance, 
but  failed  to  comply  within  the  appropriate  time-frame; 

(b)  the  volume  of  records  requested,  and  the  extent  to  which  they  were  practically 
accessible;  and/or 

(c)  whether  the  Respondent  consulted  with  counsel  or  relied  on  the  advice  of 
other  City  employees  prior  to  committing  the  alleged  violation. 

C.  Administrative  Orders  and  Penalties;  Warning  Letters. 

1.  If  the  Commission  finds  that  a  Respondent  committed  a  willful  violation  of  the 
Sunshine  Ordinance,  the  Commission  may  issue  orders  and  penalties  requiring  any 
or  ail  of  the  following: 

(a)  the  Respondent(s)  to  cease  and  desist  the  violation  and/or  produce  the  public 
record(s); 
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(b)  the  Executive  Director  to  refer  the  matter  to  the  Mayor  with  the  Ethics 
Commission's  recommendation  to  initiate  of  the  suspension  and  removal 
proceedings  pursuant  to  San  Francisco  City  Charter  section  15.105  against  the 
Respondent(s); 

(c)  the  Respondent's  department,  commission,  or  board  to  pay  a  monetary  penalty 
to  the  General  Fund  of  the  City  of  up  to  five  thousand  dollars  ($5,000)  for  each 
violation;  and/or 

(d)  the  Executive  Director  to  post  on  the  Ethics  Commission's  website  the 
Commission's  finding  that  the  Respondent(s)  willfully  violated  the  Sunshine 
Ordinance. 

2.  When  deciding  penalties,  the  Commission  shall  consider  all  the  relevant 
circumstances  surrounding  the  case,  including  but  not  limited  to: 

(a)  the  severity  of  the  violation; 

(b)  the  presence  or  absence  of  any  intention  to  conceal,  deceive,  or  mislead; 

(c)  whether  the  violation  was  an  isolated  incident  or  part  of  a  pattern;  and 

(d)  whether  the  Respondent  has  a  prior  record  of  violations. 

3.  If  the  Commission  finds  that  the  Respondent(s)  has  violated  the  Sunshine 
Ordinance  but  has  not  committed  a  willful  violation,  the  Commission  may  issue  a 
warning  letter  urging  the  Respondent(s)  to  cease  and  desist  the  violation.  The 
Commission  may  also  order  the  Executive  Director  to  post  on  the  Ethics 
Commission's  website  the  Commission's  finding  that  the  Respondent(s)  violated  the 
Sunshine  Ordinance. 

D.       Finding  of  No  Violation. 

If  the  Commission  determines  that  there  is  insufficient  evidence  to  establish  that  the 
Respondent  has  committed  a  violation  of  the  Sunshine  Ordinance,  the  Commission  shall 
publicly  announce  this  fact.  The  Commission's  announcement  may,  but  need  not,  include 
findings  of  law  and  fact.  Thereafter,  the  Commission  shall  take  no  further  action  on  the 
complaint. 

VI.      MISCFXLANEOUS  PROVISIONS 
A.       Fx  i*arte  Communications. 

Once  a  complaint  is  filed  with  the  Commission  or  referred  by  the  Task  Force,  no 
Commissioner  shall  engage  in  oral  or  written  communications  outside  of  a  Commission 
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meeting  regarding  the  merits  of  an  enforcement  action  with  the  Commission's  staff,  the 
Respondent,  the  Complainant,  any  member  of  the  Task  Force  or  any  person 
communicating  on  behalf  of  the  Respondent,  Complainant,  or  any  member  of  the  Task 
Force,  except  for  communications,  such  as  scheduling  matters,  generally  committed 
between  a  court  and  a  party  appearing  before  that  court. 

B.  Access  to  Complaints  and  Related  Documents  and  Deliberations. 

Complaints,  investigative  files  and  information  contained  therein  shall  be  disclosed  as 
necessary  to  the  conduct  of  an  investigation  or  as  required  by  the  California  Public 
Records  Act  (Government  Code  section  6250,  et  seq.)  or  the  San  Francisco  Sunshine 
Ordinance.  In  order  to  guarantee  the  integrity  of  the  investigation,  internal  notes  taken  b\- 
the  Executive  Director  or  his  or  her  staff  regarding  complaints  shall  not  be  disclosed  until 
the  Commission  has  issued  its  final  decision  following  the  hearing. 

C.  Oaths  and  Affirmations. 

The  Commission,  and  individual  Commissioners  and  hearing  officers  assigned  to  conduct 
hearings,  may  administer  oaths  and  affirmations. 

D.  Selection  of  Designee  by  the  Executive  Director. 

Whenever  the  Executive  Director  designates  an  individual  other  than  a  member  of  the 
Commission  staff  to  perform  a  duty  arising  from  the  Charter  or  these  Regulations,  the 
Executive  Director  shall  notify  the  Commission  of  the  designation  no  later  than  the  next 
business  day. 

E.  Powers  and  Duties  of  Individual  Commissioners  and  Hearing 
Officers. 

1 .  Unless  otherwise  provided,  whenever  the  Commission  assigns  an  individual 
Commissioner  or  hearing  officer  to  hear  any  matter  under  these  Regulations,  the  assigned 
Commissioner  or  hearing  officer  shall  have  the  same  authority,  and  be  subject  to  the 
same  restrictions,  as  the  Commission. 

2.  When  the  Commission  sits  as  the  hearing  panel  to  hear  a  case,  with  an  outside 
hearing  officer  presiding,  the  hearing  officer  shall  rule  on  procedural  matters  and  on  the 
admission  and  exclusion  of  evidence  only,  and  shall  have  no  role  in  the  decision  on  the 
merits. 

F.  Extensions  of  Time  and  Continuances. 

Any  Complainant  or  Respondent  may  request  the  continuance  of  a  hearing  date  in 
writing.  The  requester  must  deliver  the  written  request  to  the  Commission  Chairperson 
or  the  individual  Commissioner  or  hearing  officer  assigned  to  hold  the  hearing,  and 
provide  a  copy  of  the  request  to  all  other  parties  no  later  than  ten  business  days  before  the 
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date  of  the  hearing.  The  Commission  Chairperson  or  the  individual  Commissioner  or 
hearing  offieer  assigned  to  hold  the  hearing  shall  have  the  discretion  to  consider  untimely 
requests. 

The  Commission  Chairperson  or  the  individual  Commissioner  or  hearing  officer  assigned 
to  hold  the  hearing  shall  approve  or  deny  the  request  within  five  business  days  of  the 
submission  of  the  request.  The  Commission  Chairperson  or  the  individual  Commissioner 
or  hearing  officer  assigned  to  hold  the  hearing  may  grant  the  request  upon  a  showing  of 
good  cause. 

The  Commission  or  Commission  Chairperson  or  the  individual  Commissioner  or  hearing 
officer  may  reschedule  a  hearing  in  their  discretion  for  good  cause. 

G.  Recordings. 

Every  hearing  shall  be  electronically  recorded. 

H.  Statute  of  Limitations. 

No  action  alleging  a  willful  violation  of  the  Sunshine  Ordinance  by  an  elected  official, 
department  head,  or  managerial  City  employee  shall  be  commenced  more  than  one  year 
after  the  date  on  which  the  alleged  willful  violation  occurred.  The  date  on  which  the 
E.xecutive  Director  delivers  a  recommendation  regarding  an  alleged  willful  violation  to 
the  Ethics  Commission,  as  required  by  these  Regulations,  shall  constitute  the 
commencement  of  the  action. 

I.  Place  of  Delivery. 

1 .  Whenever  these  Regulations  require  delivery  to  the  Commission,  its  members,  or 
the  Executive  Director,  delivery  shall  be  effected  at  the  Commission  office. 

2.  Whenever  these  Regulations  require  delivery  to  a  Respondent,  delivery  shall  be 
effective  and  sufficient  if  made  by  U.S.  mail,  personal  delivery  or  any  other  means  of 
delivery  agreed  upon  by  the  parties  under  section  II,  subsection  G,  to: 

a.  If  the  Respondent  is  a  City  employee,  to  the  employee's  City  office 
address  or  to  the  address  listed  with  the  (Controller/  Payroll)  as  the  employee's  current 
address. 

b.  If  the  Respondent  is  a  former  City  employee,  to  the  address  listed  with  the 
City's  retirement  system. 

c.  If  neither  subsections  (a)  nor  (b)  are  applicable,  to  an  address  reasonably 
calculated  to  give  notice  to  and  reach  the  Respondent. 

3.  Delivery  is  effective  upon  the  date  of  delivery,  not  the  date  of  receipt. 


S  UinfotccmcnlVInvcsligations  Fnforccmcnl  RegulalionsVSunshinc  Regulations  Proposcd\Rcps  Sun,shinc  Complaints  1 1-8-1 1  doc 


4.  All  delivery  requirements  to  deliver  documents  to  the  Commission  may  be 
conducted  via  electronic  mail  after  a  written  request  is  made  and  approved  by  the 
Executive  Director. 

J.       Page  Limitations  and  Format  Requirements. 

Whenever  these  Regulations  impose  a  page  limitation,  a  "page"  means  one  side  of  an  8'/2 
inch  by  1 1  inch  page,  with  margins  of  at  least  one  inch  at  the  left,  right,  top  and  bottom  of 
the  page,  typewritten  and  double-spaced  in  no  smaller  than  12  point  type.  Each  page  and 
any  attachments  shall  be  consecutively  numbered. 

K.       Conclusion  of  Hearing. 

For  the  purposes  of  these  Regulations,  a  hearing  concludes  on  the  last  date  on  which  the 
Commission  hears  argument  or  testimony  in  the  proceeding. 

L.       Proceedings  under  Charter  section  15.105. 

Members  of  the  Commission  shall  not  be  precluded  from  participating  in  any  proceeding 
initiated  under  Charter  section  15.105  because  of  his  or  her  participation  in  any  hearing 
held  pursuant  to  these  Regulations. 

VII.  SEVERABILITY 

If  any  provision  of  these  Regulations,  or  the  application  thereof,  to  any  person  or 
circumstance,  is  held  invalid,  the  validity  of  the  remainder  of  the  Regulations  and  the 
applicability  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thereby. 
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ATTACHMENT  B 


San  Francisco 
Ethics  Commission 


25  Van  Ness  Ave,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-31 12 


ETHICS  COMMISSION 
REGULATIONS  FOR  INVESTIGATIONS 
AND  ENFORCEMENT  PROCEEDINGS 


Effective  Date:  July  5,1997 
Includes  technical  amendments  effective  April  13,  2002; 
Streamlined  Process  for  Complaints  Alleging  a  Failure  to  File  Campaign  Finance  Disclosure 

Reports  effective  August  15,  2004;  amendments  effective  October  10,  2005; 
amendments  effective  March  10,  2006;  amendments  effective  November  10,  2006;  amendments 
effective  December  18.  2009;  and  amendments  effective  January  8,  2010 


I  al)lc'  ot  (  Oiitcnts 


I.  Preamble  1 

II.  Dcllnilions  1 
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I.  PREAMBLE 


These  Regulations  of  the  San  Francisco  Ethics  Commission  are  promulgated  in  order  to 
ensure  the  fair,  just,  and  timely  resolution  of  complaints  presented  to  the  Commission 
that  allege  violations  of  laws  within  the  Commission's  jurisdiction  by: 

1.  Setting  and  maintaining  objective  standards  for  the  investigation  and  prosecution 
of  matters  brought  before  the  Commission; 

2.  Eliminating  any  political  or  improper  influence  in  the  investigation  and 
prosecution  of  persons  accused  of  ethics  violations; 

3.  Protecting  the  privacy  rights  of  those  accused  of  ethics  violations  by  maintaining 
the  confidentiality  of  complaints  filed  with,  and  investigations  conducted  by.  the 
Commission; 

4.  Setting  and  enforcing  reasonable  time  limits  within  which  enforcement 
proceedings  should  be  completed; 

5.  Coordinating  and  sharing  with  other  governmental  agencies  the  responsibilit\  for 
investigations  and  prosecutions  of  complaints,  whenever  consistent  with  the  interests  of 
justice; 

6.  Delegating  to  the  Commission  staff  maximum  discretion  in  the  handling  and 
resolution  of  complaints  at  staff  level,  while  retaining  oversight  of  those  staff  acti\  ities. 

II.  DEFINITIONS 

For  purposes  of  these  Regulations,  the  following  definitions  shall  apply: 

A.  "Business  day"  means  any  day  other  than  a  Saturday.  Sunday^  Cit\  holiday..-  or 
a  day  on  which  the  Commission  office  is  closed  for  business. 

B.  "City"  means  the  City  and  County  of  San  Francisco 

C.  "Commission"  means  the  Ethics  Commission. 

D.  "Complainant"  means  a  person  or  entity  that  makes  a  complaint. 

E.  "Credible"  means  offering  reasonable  grounds  for  being  believed. 

F^       "Day"  means  calendar  day  unless  otherwise  specifically  indicated.  If  a  deadline 
falls  on  a  weekend  or  City  holiday,  the  deadline  shall  be  extended  to  the  next  working 
day. 


G.       "Dclixer"  mcims  transmit  by  U.S.  mail  or  personal  delivery  to  a  person  or  entit>' 
or  to  an  agent  aulhori/.ed  to  aeeept  delix  ery  on  behalf  of  the  person  or  entii\ .  1  or 
purposes  of  these  Regulations,  deliver)'  may  be  made  by  leaving  eopies  of  the  material 
with  a  responsible  person  at  either  the  residence  or  place  of  business  of  the  person  or 
entity  to  whom  the  material  is  directed.  The  Commission,  the  Executive  Director  or  a 
respxMident  reeei\  ing  material  may  consent  to  any  other  means  of  delivery,  including 
deli\  er\  b\  e-mail  or  fax.  In  any  proceeding,  following  a  determination  of  probable 
cause,  the  Commission  Chair  or  designated  Commissioner  or  hearing  officer  may  order 
that  deli\  er\  of  briefs  or  other  materials  be  accomplished  b\'  e-mail. 

I I.  '■I  jiforcemciit  action"  means  an  action  pursuant  to  San  Francisco  Charter  section 
C3.6W-13. 

1.        "l-Aculpatory  information""  means  information  tending  to  show  that  the 
respondent  is  not  guilty  of  the  alleged  violations. 

J.        "Executive  Director"  means  the  Executive  Director  of  the  Commission  or  the 
Executive  Director's  designee. 

K.       "Mitigating  infomiation""  means  infonnation  tending  to  excuse  or  reduce  the 
significance  of  the  respondent's  conduct. 

I..       "Probable  cause"  means  that  based  on  the  evidence  presented  there  is  reason  to 
belie\  e  that  the  respondent  committed  a  violation  of  law. 

M.       "Respondent""  means  a  person  or  entity  that  is  alleged  in  a  complaint  to  have 
committed  a  violation  of  law. 

N.  "Stipulated  order""  means  an  order  regarding  a  complaint  the  terms  of  which  have 
been  agreed  to  b\  both  the  Executive  Director  and  the  respondent. 

().       "Violation  of  law  ""  means  a  violation  of  City  laws  relating  to  campaign  finance. 
Iobb\  ing.  campaign  ci)nsuUing.  conflicts  of  interest,  or  governmental  ethics,  and  State 
law  s  relating  to  campaign  finance,  conflicts  of  interest,  or  governmental  ethics,  including, 
but  not  limited  to:  San  Francisco  Charter  section  15.100  et  seq.  and  Appendix  C  (ethics); 
the  San  Francisco  Campaign  and  Governmental  Conduct  Code;  the  San  Francisco 
Outshine  <h(/i»{m<er^Sr4^.  rUUHwistrativi'  Code  Ch.  67;  the  Political  Reform  Act  of 
1974.  (  un crnnicnl  Code  section  SI ()()()  et  seq.;  Government  Code  section  1090  et  seq.; 
and  (u>\crnincnl  i       section  3201.  et  seq. 

III.  (  OMPI,  AIMS 

A.        Formal  (  omplaints. 

I .         .\n\  ixTson  or  cnlil>  iiKi)  file  a  Ibrmal  C(Miiplaint  alicginLi  a  \  iolalion  of  law. 
I Dnnal  complaiiUs  must  be  made  in  writing  on  a  tonii  specificall\  pio\  ided  b>  the 
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Commission  staff.  Formal  complaints  must  include  the  following  information,  upon  the 
complainant's  information  and  belief 

(a)  the  name  and  address  of  the  respondent; 

(b)  the  provision(s)  of  law  allegedly  violated; 

(c)  the  facts  constituting  the  alleged  violation(s); 

(d)  the  names  and  addresses  of  witnesses,  if  any;  and 

(e)  identification  of  documents  or  other  evidence  which  may  prove  the  facts 
constituting  the  alleged  violation(s),  if  any. 

2.  Formal  complaints  may  be  filed  anonymously.  Any  formal  complaint  not  lilcd 
anonymously  must  be  verified  and  signed  by  the  complainant  under  penalty  of  perjur\ .  If 
the  complainant  is  an  entity,  the  complaint  must  be  verified  and  signed  under  penalt>  of 
perjury  by  an  authorized  officer  or  agent  of  the  entity. 

3.  The  Executive  Director  shall  process  and  review  all  formal  complaints^ follow  ing 
the  process  described  in  Section  IV. 

B.  Informal  Complaints.  Any  person  or  entity  may  file  an  informal  complaint 
alleging  a  violation  of  law  by  submitting  a  complaint  by  telephone,  in  person,  or  in 
writing  other  than  on  the  form  prescribed  by  the  Commission.  The  Executive  Director 
shall  have  no  obligation  but  has  the  discretion  to  process  and  review  informal  complaints. 

C.  Complaints  Initiated  by  the  Executive  Director.  The  Executive  Director  may 
initiate  complaints.  These  complaints  need  not  conform  to  the  requirements  for  fomial 
complaints  specified  in  subsection  A  of  this  Section. 

D.  Complaints  AUesins  a  Willful  Violation  of  the  Sunshine  Ordiuance.  Any 
complaint  that  alleges  a  willful  violation  of  the  San  Francisco  Sunshine  Ordinance  hv 
an  elected  official,  department  head,  or  manaserial  City  employee  shall  be  governed  by 
the  Ethics  Commission  Resulations  for  Complaints  AUesins  Willful  Violations  of 
Sunshine  Ordinance.  The  Commission  shall  inform  any  complainant  allesins  non- 
willful violations  of  the  Sunshine  Ordinance  or  willful  violations  by  any  other  City 
official  other  than  an  elected  official,  department  head,  or  manaserial  City  employee 
that  the  Ethics  Commission  does  not  have  the  jurisdiction  to  handle  those  allesations. 

IV.      REVIEW  OF  COMPLAINTS 

A.       Preliminary  Review.  The  Executive  Director  must  conduct  a  preliminar}"  re\  iew 
of  each  formal  complaint.  This  inquiry  may  include  reviewing  relevant  documents, 
communicating  with  the  complainant,  communicating  with  the  respondent,  and  an>  other 
inquiry  to  determine  whether  a  full  investigation  is  warranted. 


H.        Dismissal  of  Complaint.  leased  on  the  allegations  and  information  contained  in  a 
complaint,  and  the  1  \ecuti\e  Director's  preliminar\  rc\  iew.  the  lixecutive  Director  may 
dismiss  the  complaim  if  the  allegations  do  not  warrant  further  action  for  reasons  that  may 
include,  but  are  not  limited  to: 

1 .  Credible  e\  idence  clearly  refutes  the  allegations. 

2.  1  he  allegations,  if  true,  do  not  constitute  a  \  iolation  of  law  within  the 
Commission's  Jurisdiction. 

3.  The  complaint  contains  an  expression  of  opinions,  rather  than  specific 
allegations. 

4.  The  allegations  contained  in  the  complaint  are  already  under  investigation,  or 
already  have  been  resolved,  by  the  Commission  or  another  law  enforcement 
agency. 

if  the  Fxecutive  Director  dismisses  a  complaint  under  this  section,  the  Executive  Director 
shall  take  no  further  action  on  the  complaint,  except  that  he  or  she  may:  1)  inform  the 
complainant  of  the  Executive  Director's  decision:  2)  at  his  or  her  discretion,  issue  a 
warning  letter  to  the  respondent;  or  3)  at  his  or  her  discretion,  refer  the  complaint  to 
another  agency  for  its  appropriate  action. 

The  Executive  Director  shall  provide  a  monthly  summary  to  the  Commission  of  each 
complaint  dismissed,  including  the  reasons  for  dismissal,  provided  that  such  information 
shall  comply  with  the  confidentiality  requirements  of  the  Charter. 

C.       There  is  Reason  to  Believe  a  Violation  May  Have  Occurred.  If,  based  on  the 
allegations  and  information  contained  in  a  complaint,  and  the  Executive  Director's 
preliminary  review,  the  Executive  Director  determines  that  there  is  reason  to  believe  that 
a  \  iolation  of  law  may  have  occurred,  the  Executive  Director  shall  immediately  forward 
the  complaint  to  the  District  Attorney  and  the  City  Attorney. 

Within  ten  business  days  after  receipt  of  the  complaint,  the  District  Attorney  and  City 
Attorney  shall  inform  the  Commission  whether  the  District  Attorney  or  City  Attorney  has 
initiated  or  intends  to  pursue  an  investigation  of  the  complaint. 

If  neither  the  District  Attorney  nor  City  Attorney  intends  lo  pursue  an  investigation,  the 
I-Accutive  Director  shall,  within  14  days  of  such  notification,  inform  the  complainant  in 
writing  of  the  action,  if  any,  that  he  or  she  has  taken  or  plans  to  take  on  the  complaint, 
together  with  the  rea.sons  for  such  action  or  non-action.  If  the  Executive  Director  has  not 
informed  the  complainaiil  of  the  action  that  he  or  she  has  taken  or  plans  lo  take  on  the 
complaint  within  14  da\s.  ihc  coniplainanl  shall  be  notified  of  the  reasons  for  the  dela> 
and  shall  subscquenllx  ieeei\e  nolificalion  iis  pro\  ided  abo\e. 

V.       ( ONDl  C  r  OF  INVKSTICATIONS 
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A.  Factual  Investigation.  The  Executive  Director's  investigation  may  include,  but  shall 
not  be  limited  to,  the  interview  of  the  respondent(s)  and  any  witnesses,  the  deposition  of 
respondent(s)  and/or  witnesses,  and  the  review  of  documentary  and  other  evidence. 

B.  Subpoenas.  During  an  investigation,  the  Executive  Director  may  compel  b\ 
subpoena  the  testimony  of  witnesses  and  the  production  of  documents  rele\  ant  to  the 
investigation. 

VI.      DETERMINATION  THAT  THERE  IS  NOT  PROBABLE  CAUSE  TO 
BELIEVE  A  VIOLATION  OF  LAW  HAS  OCCURRED 

A.  Executive  Director  Determination  and  Calendaring.  If  the  Executix  e  Director 
determines  that  there  is  not  probable  cause  to  believe  that  a  violation  of  law  has  occurred, 
the  Executive  Director  shall  inform  the  Commission  of  that  determination  and  provide 
clear  and  concise  reasons  supporting  that  determination.  Thereafter  any  two  or  more 
members  of  the  Conmiission  may  cause  the  item  to  be  calendared  for  consideration  by 
the  full  Commission  in  a  closed  session  at  the  next  Commission  meeting  held  no  sooner 
than  ten  days  after  the  date  the  Executive  Director  informs  the  Commission  of  the 
Executive  Director's  determination.  Commissioner's  requests  that  a  complaint  be 
calendared  for  consideration  by  the  full  Commission  must  be  received  by  the  Executive 
Director  not  less  than  five  days  prior  to  the  date  of  the  meeting,  so  that  the  Executive 
Director  may  comply  with  the  applicable  notice  and  agenda  requirements. 

B.  Commission  Decision  Not  to  Dismiss.  If  the  matter  is  calendared  for 
consideration  by  the  Commission,  and  if  the  Commission  decides  that  there  is  reason  to 
believe  that  a  violation  of  law  may  have  occurred,  the  Commission  shall  direct  the 
Executive  Director  either  to  investigate  the  matter  further  or  to  prepare  a  probable  cause 
report  and  schedule  a  probable  cause  hearing. 

C.  Commission  Decision  to  Dismiss.  If  the  matter  is  calendared  for  consideration 
by  the  Commission,  and  if  the  Commission  decides  that  there  is  not  reason  to  believe  that 
a  violation  of  law  may  have  occurred,  the  Commission  shall  take  no  further  action  on  the 
complaint  other  than:  1)  inform  the  complainant  and  respondent  of  the  Commission's 
decision;  2)  at  the  Commission's  discretion,  issue  a  warning  letter  to  the  respondent:  or 
3)  at  the  Commission's  discretion,  refer  the  complaint  to  another  agency  for  its 
appropriate  action. 

D.  Commission  Decision  Not  to  Calendar.  If  the  Executive  Director  determines 
that  there  is  not  probable  cause  to  believe  that  a  violation  of  law  has  occurred,  and  if  after 
the  Executive  Director  informs  the  Commission  of  the  determination  the  Commission 
does  not  calendar  the  matter  for  consideration  pursuant  to  section  VI(A),  the  Executive 
Director  shall  take  no  further  action  except  that  he  or  she  may:  1)  inform  the  complainant 
and  respondent  of  the  Executive  Director's  decision;  2)  at  his  or  her  discretion,  issue  a 
warning  letter  to  the  respondent;  or  3)  at  his  or  her  discretion,  refer  the  complaint  to 
another  agency  for  its  appropriate  action. 
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Ml.     Kl  ( OMMI  NDA HON  I  IIAT  Till: KK  IS  PROBABLK  CAl  SE  TO 


HI  I  IIM  A  \  lOLA  1  ION  OF  HAS  OCCT  RRKI) 

A.  I'rohabic  C  ause  Report.  W  hen  ihc  l;.\ccuti\c  Director  determines  there  is 
probable  cause  to  belie\  e  a  \  iolation  of  law  has  oeeuiTcd.  the  Executive  Director  shall 
prepare  a  written  "probable  cause  report"  and  schedule  a  probable  cause  hearing.  The 
probable  cause  report  shall  contain  a  summary  of  the  laws  that  the  Executive  Director 
belie\  es  the  rcspondciiu  s  i  \  iolaicd  and  ex  idence  gathered  through  the  investigation, 
including  an>  e\ciilpaior\  and  mitigating  information.  In  the  probable  cause  report,  the 
l:xecuti\e  Director  may  present  statements  including  hearsay,  declarations  of 

in\  estigators  or  others  relating  to  the  statements  of  witnesses,  or  the  examination  of 
physical  e\  idence.  Unless  otherwise  permitted  by  the  Commission  Chair  or  the 
Commission  Chair's  designee  for  good  cause  shown,  the  probable  cause  report  shall  not 
exceed  25  pages  excluding  attacliments. 

B.  Dclivcn  of  Probable  Cause  Report  and  Notice  of  Probable  Cause  Hearing. 

rhe  Executive  Director  shall  deliver  to  each  respondent  a  copy  of  the  probable  cause 
report,  with  written  notice  of  the  date,  time  and  location  of  the  probable  cause  hearing,  at 
least  45  da>  s  in  adx  ance  of  the  hearing  date.  The  notice  shall  infomi  each  respondent 
that  he  or  she  has  the  right  to  be  present  and  represented  by  counsel  at  the  probable  cause 
hearing. 

C.  Response  to  the  Probable  Cause  Report. 

1 .  Each  respondent  may  submit  a  written  response  to  the  probable  cause  report.  The 
response  may  contain  legal  arguments,  a  summary  of  evidence,  and  any  mitigating  or 
exculpator>'  information.  Unless  otherwise  permitted  by  the  Commission  Chair  or  the 
Commission  Chair's  designee  for  good  cause  shown,  the  response  shall  not  exceed  25 
pages  excluding  attachments. 

2.  Each  respondent  who  submits  a  response  must  deliver  the  response  no  later  than 
20  days  prior  to  the  date  of  the  probable  cause  hearing.  Unless  the  pailies  agree  to 
deliver  materials  by  email,  the  respondent  must  deliver  a  total  of  eight  copies  of  the 
response  to  the  Executive  Director.  The  Executive  Director  must  then  immediately 
distribute  copies  of  the  response  to  the  Commission.  The  respondent  must  also  deliver 
one  cop\  of  the  response  to  every  other  respondent  named  in  the  probable  cause  report. 

I).        Rebuttal  .  I  hc  l-xecuti\e  Director  may  submit  e\  idence  or  argument  in  rebuttal 
\o  a  response.  If  the  l:xecutivc  Director  chooses  to  do  so  the  1-Aecuti\  e  Director  must 
deliver  the  rebuttal  to  the  Commission  and  each  respondent  named  in  the  probable  cause 
report  no  later  than  seven  days  prior  to  the  date  of  the  probable  cause  hearing.  Unless 
otherwise  permitted  by  the  Commission  Chair  or  ihc  C\Mnniission  Chair's  designee  for 
good  cause  shown,  the  rebuttal  shall  not  exceed  ten  pages  excluding  attachments. 
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VIII.  PROBABLE  CAUSE  HEARING;  DETERMINATION  OF 

WHETHER  AND  HOW  TO  PROCEED  WITH  A  HEARI  NC.  ON 
THE  MERITS 

A.  General  Rules  and  Procedures. 

1.  Unless  otherwise  decided  by  the  Commission,  the  Commission  shall  sit  as  a 
hearing  panel  to  conduct  the  probable  cause  hearing.  The  Commission  ma\-  assign  one  of 
its  members  to  conduct  the  probable  cause  hearing  and  submit  a  report  and 
recommendation  to  the  Commission. 

2.  Except  for  hcarinss  resardins  allcscd  willful  violations  of  the  Sunshine 
Ordinance^  (The  hearing  shall  be  closed  to  the  public  to  the  extent  permitted  b\'  state  law. 
unless  the  respondent  requests  that  the  probable  cause  hearing  be  held  in  public. 
Probable  cause  hearinss  resardins  alleged  willful  violations  of  the  Sunshine 
Ordinance  shall  be  held  at  a  public  meetins  unless  otherwise  provided  in  state  or  local 

3.  Unless  otherwise  decided  by  the  Commission,  formal  rules  of  evidence  shall  not 
apply  to  the  probable  cause  hearing.  Neither  the  Executive  Director  nor  the  respondent!  s) 
may  present  live  witness  testimony  at  the  probable  cause  hearing. 

4.  The  Commission  may  find  that  there  is  probable  cause  to  believe  a  \  iolation  of 
law  has  occurred  only  if  a  person  of  ordinary  caution  and  prudence  would  conclude, 
based  on  the  evidence,  that  there  is  a  reasonable  ground  to  suspect  that  the  respondent  has 
committed  the  violation. 

B.  Probable  Cause  Determination. 

1 .  If  the  Commission  as  a  whole  conducts  the  probable  cause  hearing,  the 
Commission  shall  make  the  probable  cause  determination  no  later  than  45  da\  s  after  the 
date  the  hearing  is  concluded.  If  the  Commission  assigns  one  of  its  members  to  conduct 
the  probable  cause  hearing,  the  assigned  member  shall  submit  a  report  and 
recommendation  to  the  Commission  no  later  than  30  days  after  the  date  the  hearing 
concludes,  and  the  Commission  shall  make  the  probable  cause  determination  no  later 
than  45  days  after  the  assigned  member  delivers  his  or  her  report  and  recommendation. 

2.  A  determination  that  there  is  probable  cause  to  believe  that  a  \  iolation  of  law  has 
occurred  shall  be  based  on  the  entire  record  of  the  proceedings.  Each  Commissioner  who 
participates  in  the  decision  shall  certify  on  the  record  that  he  or  she  personally  heard  or 
read  the  testimony  (either  in  person  or  by  listening  to  a  tape  or  reading  the  transcript 
prepared  by  a  court  reporter)  and  reviewed  the  evidence,  or  otherwise  reviewed  the  entire 
record. 

3.  The  Commission  shall  not  make  a  finding  of  probable  cause  if  it  is  presented  with 
clear  and  convincing  evidence  that,  prior  to  the  alleged  violation: 
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(a)  the  respondent  had  requesled  and  obtained  a  w  ritten  opinion  from  the 
Commission: 


(b)  the  respondent,  in  requesting  the  opinion,  diselosed  truthlull\  all  the  material 
taels  pertinent  to  the  ease: 

(e)  the  Commission  or  its  staff  issued  a  fomial.  written  opinion  with  which  both  the 
District  Attornc)  and  Cii\  .\liorne>  concurred:  and 

(d )  the  respondent  committed  the  acts  or  violations  alleged  in  the  complaint  in  good- 
laiih  reliance  upon  the  formal,  written  opinion  of  the  Commission. 

4.  If  the  Commission  determines  that  there  is  not  probable  cause  to  belie\  e  a 

\  iolation  has  occurred,  the  Commission  shall  dismiss  the  complaint  and  take  no  further 
action  on  the  complaint,  except:  1)  inform  the  complainant  and  each  respondent  of  the 
Commission's  decision;  2)  at  the  Commission's  discretion,  issue  a  warning  letter  to  the 
respondent:  or  3)  at  the  Commission's  discretion,  refer  the  complaint  to  another  agency 
for  its  appropriate  action. 

5.  If  the  Commission  determines  that  there  is  probable  cause  to  believe  a  violation  of 
law  has  occurred,  the  Commission  shall  announce  its  determination  in  open  session.  The 
announcement  shall  contain  a  summary  of  the  allegations  for  which  the  Commission 
determines  there  is  probable  cause  to  believe  a  violation  of  law  has  occurred  and  a 
cautionary  statement  that  each  respondent  is  presumed  to  be  innocent  unless  and  until 
such  time  that  the  allegations  are  proved  in  a  subsequent  hearing  on  the  merits. 

C  .       Determination  How  to  Proceed  with  Hearing  on  Merits. 

1 .  Follow  ing  a  detennination  of  probable  cause  by  the  Commission,  the  Commission 
shall  proceed  with  a  hearing  on  the  merits  of  the  complaint.  Unless  otherwise  decided  by 
the  Commission,  the  Commission  shall  sit  as  the  hearing  panel  to  hear  the  merits  of  the 
case.  The  Commission  may  also  sit  as  the  hearing  panel  to  hear  the  case,  with  an  outside 
hearinu  olliccr  presiding,  or  designate  an  individual  Commissioner  or  an  outside  hearing 
officer  U)  hear  the  case  and  file  a  report  and  recommendation  for  decision  by  the 
Commission. 

2.  The  Commission  shall  provide  for  resolution  of  preliminary  matters  in  adx  ance  of 
the  hearing  on  the  merits.  Unless  otherwi.se  decided  by  the  Commission,  the  Commission 
Chair  shall  hear  and  decide  preliminar\  matters  pursuant  to  Section  X,  subsection  B.  1  he 
Commission  alternatively  may  designate  an  iiidix  idual  Commissioner  or  an  outside 
hearing  officer  to  hear  and  decide  prelimiiiar\  mailers. 

?>.  I  he  (  cunniissioner  or  hearing  tifficcr  assigned  to  decide  prcliniiiiar\  mailers  shall 
also  be  authorized  lo  pro\  ide  for  the  issuance  of  subpoenas. 

I).       Amending  Probable  Cause  Determination. 
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Before  the  Executive  Director  lias  scheduled  the  hearing  on  the  merits,  or  no  later  than  60 
days  prior  to  the  date  the  hearing  on  the  merits  is  scheduled  to  commence,  the  l:xeeuli\  e 
Director  may  request  that  the  Commission  amend  the  probable  cause  determination  to 
add  or  amend  allegations  or  charges  against  the  respondent.  If  the  Executive  Director 
seeks  to  amend  the  probable  cause  determination,  the  Executive  Director,  the 
respondent(s)  and  the  Commission  shall  follow  the  procedures  set  forth  in  Sections  VII 
and  VIII,  and  the  Executive  Director  shall  issue  an  amended  accusation  and  notice  of  the 
hearing  on  the  merits  following  the  procedures  set  forth  in  Section  IX. 


IX.  ISSUANCE  OF  ACCUSATION;  SCHEDULING  AND  NOTICE  OF 

HEARING  ON  MERITS 

A.  Issuance  of  Accusation. 

Except  as  provided  in  Section  XI,  following  a  determination  of  probable  cause  by  the 
Commission,  the  Executive  Director  shall  issue  an  accusation.  The  accusation  shall 
clearly  specify  the  provisions  of  the  laws  that  each  respondent  allegedly  violated  and 
shall  set  forth  the  acts  or  omissions  with  which  each  respondent  is  charged.  The 
accusation  shall  list  only  those  charges  for  which  the  Commission  made  a  detemiination 
of  probable  cause.  The  Executive  Director  shall  deliver  a  copy  of  the  accusation  to  each 
respondent  ten  days  after  the  Commission's  probable  cause  determination.  The 
accusation  is  a  public  document. 

The  Executive  Director  shall  present  the  case  in  support  of  the  accusation  at  the  hearing 
on  the  merits.  The  accusation  shall  be  the  charging  document  for  the  purpose  of  the 
hearing  on  the  merits.  The  commission  shall  not  find  that  any  respondent  has  committed 
a  violation  of  law  if  the  accusation  does  not  allege  such  a  violation  and  provide  the 
respondent  notice  of  the  basis  for  the  allegation. 

B.  Scheduling  and  Notice  of  Hearing  on  Merits. 

The  Executive  Director  shall  schedule  the  hearing  on  the  merits,  and  deli\  er  wTitten 
notice  of  the  date,  time  and  location  of  the  commencement  of  the  hearing  to  each 
respondent  at  least  45  days  prior  to  the  commencement  of  the  hearing.  The  notice  shall 
be  in  substantially  the  following  form: 

"You  are  hereby  notified  that  a  hearing  will  be  held 
before  the  Ethics  Commission  (or  name  of  hearing  officer 

or  assigned  Commissioner)  at  on  the  day  of  . 

20  ,  at  the  hour  of  ,  at  (location  of  ),  upon 

the  charges  made  in  the  accusation.  You  may  be  present 
at  the  hearing,  may,  but  need  not,  be  represented  by 
counsel,  may  present  any  relevant  evidence,  and  will  be 
given  an  opportunity  to  cross-examine  all  witnesses 
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(a)  the  respondent  liad  requested  and  obtained  a  w  ritten  opinion  from  the 
Commission: 

(b)  the  respondent,  in  requesting  the  opinion,  diselosed  truthfull)  all  the  material 
laets  pertinent  to  the  ease; 

(e)  the  Commission  or  its  staff  issued  a  formal,  written  opinion  w  ith  w  hieh  both  the 
Distriel  Attornes  and  City  Attorney  eoneurred;  and 

(d)  the  respondent  eommitted  the  acts  or  violations  alleged  in  the  complaint  in  good- 
faith  reliance  upon  the  formal,  written  opinion  of  the  Commission. 

4.  if  the  Commission  determines  that  there  is  not  probable  cause  to  belie\  e  a 
violation  has  occurred,  the  Commission  shall  dismiss  the  complaint  and  take  no  further 
action  on  the  complaint,  except:  1)  infomi  the  complainant  and  each  respondent  of  the 
Commission's  decision:  2)  at  the  Commission's  discretion,  issue  a  warning  letter  to  the 
respondent:  or  3)  at  the  Commission's  discretion,  refer  the  complaint  to  another  agency 
lor  its  appropriate  action. 

5.  If  the  Commission  determines  that  there  is  probable  cause  to  believe  a  violation  of 
law  has  occurred,  the  Commission  shall  announce  its  detemiination  in  open  session.  The 
announcement  shall  contain  a  summary  of  the  allegations  for  which  the  Commission 
determines  there  is  probable  cause  to  believe  a  violation  of  law  has  occuired  and  a 
cautionary  statement  that  each  respondent  is  presumed  to  be  irmocent  unless  and  until 
such  time  that  the  allegations  are  proved  in  a  subsequent  hearing  on  the  inerits. 

C.       Determination  How  to  Proceed  with  Hearing  on  Merits. 

1 .  Following  a  determination  of  probable  cause  by  the  Commission,  the  Coirunission 
shall  proceed  with  a  hearing  on  the  merits  of  the  complaint.  Unless  otherwise  decided  by 
the  Commission,  the  Commission  shall  sit  as  the  hearing  panel  to  hear  the  merits  of  the 
case.  The  Commission  may  also  sit  as  the  hearing  panel  to  hear  the  case,  with  an  outside 
hearing  officer  presiding,  or  designate  an  individual  Commissioner  or  an  outside  hearing 
officer  to  hear  the  case  and  file  a  report  and  recommendation  for  decision  by  the 
Commission. 

2.  I  he  Commission  shall  provide  for  resolution  of  preliminary  matters  in  advance  of 
the  hearing  on  the  merits.  Unless  otherwise  decided  by  the  Commission,  the  Commission 
Chair  shall  hear  and  decide  preliminary  matters  pursuant  to  Section  X.  subsection  B.  The 
Commission  alternatively  may  designate  an  indi\  idual  Commissioner  or  an  outside 
hearing  officer  to  hear  and  decide  preliminary  matters. 

.3.  I  he  Commissioner  or  hearing  officer  assigned  to  decide  preliminar>  matters  shall 
also  be  authorized  to  pro\  ide  for  the  issuance  of  subpoenas. 

I).       Amending  Probable  C  ause  Determination. 


8 


Before  the  Executive  Director  has  scheduled  the  hearing  on  the  merits,  or  no  later  than  60 
days  prior  to  the  date  the  hearing  on  the  merits  is  scheduled  to  commence,  the  Hxccuti\  e 
Director  may  request  that  the  Commission  amend  the  probable  cause  determination  to 
add  or  amend  allegations  or  charges  against  the  respondent.  If  the  Executive  Director 
seeks  to  amend  the  probable  cause  determination,  the  Executive  Director,  the 
respondent(s)  and  the  Commission  shall  follow  the  procedures  set  forth  in  Sections  VII 
and  VIII,  and  the  Executive  Director  shall  issue  an  amended  accusation  and  notice  of  the 
hearing  on  the  merits  following  the  procedures  set  forth  in  Section  IX. 


IX.  ISSUANCE  OF  ACCUSATION;  SCHEDULING  AND  NOTICE  OF 

HEARING  ON  MERITS 

A.  Issuance  of  Accusation. 

Except  as  provided  in  Section  XI,  following  a  determination  of  probable  cause  by  the 
Commission,  the  Executive  Director  shall  issue  an  accusation.  The  accusation  shall 
clearly  specify  the  provisions  of  the  laws  that  each  respondent  allegedly  violated  and 
shall  set  forth  the  acts  or  omissions  with  which  each  respondent  is  charged.  The 
accusation  shall  list  only  those  charges  for  which  the  Commission  made  a  detemiination 
of  probable  cause.  The  Executive  Director  shall  deliver  a  copy  of  the  accusation  to  each 
respondent  ten  days  after  the  Commission's  probable  cause  determination.  The 
accusation  is  a  public  document. 

The  Executive  Director  shall  present  the  case  in  support  of  the  accusation  at  the  hearing 
on  the  merits.  The  accusation  shall  be  the  charging  document  for  the  purpose  of  the 
hearing  on  the  merits.  The  commission  shall  not  find  that  any  respondent  has  committed 
a  violation  of  law  if  the  accusation  does  not  allege  such  a  violation  and  provide  the 
respondent  notice  of  the  basis  for  the  allegation. 

B.  Scheduling  and  Notice  of  Hearing  on  Merits. 

The  Executive  Director  shall  schedule  the  hearing  on  the  merits,  and  deli\  er  written 
notice  of  the  date,  time  and  location  of  the  commencement  of  the  hearing  to  each 
respondent  at  least  45  days  prior  to  the  commencement  of  the  hearing.  The  notice  shall 
be  in  substantially  the  following  form: 

"You  are  hereby  notified  that  a  hearing  will  be  held 
before  the  Ethics  Commission  (or  name  of  hearing  officer 

or  assigned  Commissioner)  at  on  the  day  of  , 

20  ,  at  the  hour  of  ,  at  (location  of  ),  upon 

the  charges  made  in  the  accusation.  You  may  be  present 
at  the  hearing,  may,  but  need  not,  be  represented  by 
counsel,  may  present  any  relevant  evidence,  and  will  be 
given  an  opportunity  to  cross-examine  all  witnesses 
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icslit")  ing  against  you.  You  nia\  request  the  issuance  of 
subpoenas  lo  conificl  the  allendance  of  witnesses  and  the 
production  (.iflnioks.  documents  or  other  things  by 
appl\  ing  to  the  Commission  on  or  before  (date)." 

X.       D!S(  ()\  i:in  ;  HEARINC;  BRIKFS;  PRELIMINARY  MATTERS. 

A.  Discoven'.  The  l:.\ecuti\  e  Director  and  each  respondent  shall  be 
entitled  to  pre-hearing  disco\ery  in  accordance  with  the  pro\  isions  of 
California  Adminislratixe  Procedure  Act.  Government  Code,  Title  2, 
Div  ision  3.  Part  1.  Chapter  5.  section  1 1500  et  seq. 

B.  Resolution  of  Preliminan  and  Procedural  Matters. 

1 .  The  Executive  Director  and  any  respondent  may  present  preliminary  matters, 
unrelated  to  the  merits  of  the  accusation,  to  the  assigned  Commissioner  or  hearing  officer 
designated  to  hear  such  matters  pursuant  to  Section  VIII.  subsection  C(2).  Preliminary 
matters  ma>  include,  but  are  not  limited  to.  the  following: 

(a)  procedural  matters: 

(b)  disqualification  of  any  member  of  the  Commission  from  participation  in  the 
hearing  on  the  merits: 

(c)  requests  for  dismissal  of  any  charges  in  the  accusation  because,  even  if  the 
allegations  set  forth  in  the  accusation  are  true,  those  charges  do  not  state  a 
violation  of  law  as  alleged; 

(d)  discovery  motions:  and 

(e)  any  other  matters  not  related  to  the  truth  or  falsity  of  the  factual  allegations  in  the 
accusation. 

2.  A  request  for  resolution  of  preliminary  matters  must  be  delivered  to  the  assigned 
Commissioner  ov  hearing  officer  no  later  than  25  days  prior  to  the  commencement  of  a 
hearing  on  the  merits.  /\t  the  same  time  that  the  request  is  delivered  to  the  assigned 
Commissioner  or  hearing  officer,  the  requester  must  deliver  copies  of  the  request  to  the 

I  .\ecuti\e  Director  and  every  other  respondent  named  in  the  accusation. 

The  request  for  resolution  of  preliminary  matters  may  contain  legal  arguments 
and  a  summary  of  the  facts  underlying  the  request.  Unless  otherwise  permitted  b\  the 
assigned  Commissioner  or  hearing  oflleer  for  good  cause  shown,  the  request  shall  not 
exceed  15  pages  excluding  attachments. 

4.  The  f  \eculi\c  DircctiM- or  each  respondent  ma>  submit  a  wrillcii  o[iposilion  to  a 
request  lor  resolutit)n  of  preliminar\  matters.  I  he  opposition  must  be  deli\eied  to  the 
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assigned  Commissioner  or  hearing  officer  no  later  than  ten  days  after  the  date  of  delivery 
of  the  request.  At  the  same  time  that  the  opposition  is  delivered  to  the  assigned 
Commissioner  or  hearing  officer,  the  party  submitting  the  opposition  must  deliver  copies 
of  the  opposition  to  the  Executive  Director  and  every  other  respondent  named  in  the 
accusation.  Unless  otherwise  permitted  by  the  assigned  Commissioner  or  hearing  officer 
for  good  cause  shown,  the  opposition  shall  not  exceed  ten  pages  excluding  attachments. 

5.  The  requestor  may  submit  a  written  reply  to  an  opposition.  The  reply  must  be 
delivered  to  the  assigned  Commissioner  or  hearing  officer  no  later  than  five  da\  s  after  the 
date  of  delivery  of  the  opposition.  At  the  same  time  that  the  reply  is  delivered  to  the 
assigned  Commissioner  or  hearing  officer,  the  party  submitting  the  reply  must  deli\  er 
copies  of  the  reply  to  the  Executive  Director  and  every  other  respondent  named  in  the 
accusation.  Unless  otherwise  permitted  by  the  assigned  Commissioner  or  hearing  officer 
for  good  cause  shown,  the  reply  shall  not  exceed  five  pages  excluding  attachments. 

6.  The  assigned  Commissioner  or  hearing  officer  shall  issue  a  written  decision  on 
each  request  for  resolution  of  preliminary  matters  no  later  than  five  days  prior  to  the 
commencement  of  the  hearing  on  the  merits. 

7.  The  Executive  Director  or  any  respondent  may  submit  a  written  request  for 
reconsideration,  by  the  Commission,  assigned  Commissioner  or  hearing  officer  who  will 
conduct  the  hearing  on  the  merits,  of  any  decision  made  on  preliminar\'  matters.  A  party 
requesting  reconsideration  shall  deliver  the  request  on  the  Commission,  assigned 
Commissioner  or  hearing  officer,  and  the  Executive  Director  and  any  other  respondent, 
no  less  than  three  days  prior  to  the  hearing  on  the  merits. 

8.  Before  or  during  the  hearing  on  the  merits,  the  Executive  Director  and  any 
respondent  may  file  a  request  for  resolution  of  a  procedural  matter  affecting  the  conduct 
of  the  hearing.  This  request  shall  be  directed  to  the  Commissioner  or  hearing  officer 
designated  to  hear  preliminary  matters  pursuant  to  Section  VIIL  subsection  C(2).  The 
request  shall  follow  the  process  outlined  by  paragraphs  2  through  5  of  this  section,  except 
that  the  request  may  be  submitted  later  than  25  days  prior  to  the  commencement  of  the 
hearing  on  the  merits  but  may  not  be  submitted  after  the  conclusion  of  the  hearing  on  the 
merits.  If  either  party  requests  a  written  decision,  the  assigned  Commissioner  or  hearing 
officer  shall  issue  a  written  decision  no  later  than  20  days  after  the  date  of  the  request. 

C.       Hearing  Briefs. 

The  Executive  Director  shall,  and  any  respondent  may,  submit  a  hearing  brief  The  brief 
shall  outline  significant  legal  arguments  and  list  evidence  and  witnesses  to  be  presented 
at  the  hearing.  The  brief  is  not  required  to  list  anticipated  rebuttal  evidence  or  rebuttal 
witnesses.  Unless  the  Commission  or  outside  hearing  officer  agrees  to  accept  briefs  by 
email,  six  copies  of  the  brief  shall  be  delivered  to  the  Commission,  assigned 
Commissioner,  or  outside  hearing  officer  no  later  than  20  days  prior  to  the  date  the 
hearing  on  the  merits  commences.  The  Executive  Director  shall  deliver  a  copy  of  the 
Executive  Director's  brief  to  each  respondent  named  in  the  accusation.  Each  respondent 
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who  chooses  to  submit  a  brict^  shall  deliver  copies  of  the  respondent's  brief  to  the 
1  \ecuii\c  Dirccior  and  lo  c\  ci\  other  respondent  named  in  the  accusation. 

1).        Issuance  of  Hearin"  Subpoenas. 

The  Executi\  e  Director  and  any  respondent  named  in  the  accusation  may  request  the 
issuance  of  subpoenas  tor  the  attendance  of  witnesses  and  for  the  production  of 
documents  at  the  hearing  on  the  merits.  Requests  for  the  issuance  of  subpoenas  should  be 
deli\  ered  no  later  than  20  da\  s  prior  to  the  commencement  of  the  hearing  on  the  merits. 
1  he  request  shall  be  accompanied  by  a  declaration  specifying  the  name  and  address  of  the 
witnesses  and  setting  forth  the  materiality  of  their  testimony.  If  the  request  is  for  a 
document  subpoena,  it  shall  be  accompanied  by  a  declaration  which  includes  the 
following  infomiation:  a  specific  description  of  the  documents  sought;  an  explanation  of 
why  the  documents  are  necessary  for  the  resolution  of  the  complaint;  and  the  name  and 
address  of  the  w  itness  who  has  possession  or  control  of  the  documents.  Subpoenas  may 
be  issued  upon  approval  of  the  Commission  or  the  Commissioner  or  hearing  officer 
designated  by  Section  VIII.  subsection  C(2). 

\I.  DISCOVERY  OF  EXCULPATORY  INFORMATION  AND 
DISMISSAL  OF  COMPLAINT  PRIOR  TO  HEARING  ON 
THE  MERITS 

A.  Discover}'  of  Exculpaton'  Information.  Following  the  delivery  of  the  probable 
cause  report,  if  the  Executive  Director  is  aware  of  or  discovers  any  exculpatory 
information  with  respect  to  any  charge  listed  in  the  accusation,  the  Executive  Director 
shall  notify  the  Commission  and  the  respondent(s)  of  this  information. 

B.  Dismissal  Recommendation.  After  a  determination  of  probable  cause  and  before 
a  hearing  on  the  merits,  the  Executive  Director  may  recommend  that  the  Commission 
dismiss  the  complaint.  The  Executive  Director  may  make  such  a  recommendation  based 
on  the  Executive  Director's  discovery  of  exculpatory  infomiation  or  other  good  cause.  In 
such  situations,  if  he  or  she  has  not  done  so  already,  the  Executive  Director  is  not 
required  to  issue  an  accusation  and  the  Commission  need  not  hold  a  hearing  on  the 
merits,  unless  the  Commission  overrides  the  Executive  Director's  dismissal 
recommendation. 

(  .       (  ommission  Consideration  of  Dismissal  Recommendation.  The  Executive 
Director  shall  present  the  dismissal  recommendation  andjhc  reasons  for  the 
recommendation  to  the  Commission  in  a  public  memorandum.  Thereafter,  any  two  or 
more  members  of  the  Commission  may  cause  the  complaint  to  be  calendared  for 
consideration  by  the  full  Commission  in  open  session  at  the  next  Commission  meeting 
occurring  no  sooner  than  ten  da\s  Worn  ihe  dale  the  I'xecutive  Director  informs  the 
Commission  ol'thc  l-xcculixc  DIivcUm's  rccomiiicndation.  A  Commissioner's  request 
that  a  complaint  be  calendared  must  be  rccci\  cii  b\  the  l'\eculi\e  Director  no  fewer  than 
five  days  prior  to  the  date  of  the  meeting,  sii  thai  the  I  \ccuti\c  Director  in;i\  coniplx  with 
the  applicable  notice  and  agenda  rcquirenieiUs.  11  two  or  more  members  ol  the 
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Commission  do  not  cause  the  complaint  to  be  calendared,  or  if  in  open  session  a  majority 
of  the  Commission  does  not  vote  to  override  the  dismissal  recommendation,  the 
Commission  shall  take  no  further  action  on  the  complaint  except:  1)  inform  the 
complainant  and  each  respondent  of  the  Commission's  decision;  2)  at  the  Commission's 
discretion,  issue  a  warning  letter  to  the  respondent;  or  3)  at  the  Commission's  discretion, 
refer  the  complaint  to  another  agency  for  it  appropriate  action. 

D.       Dismissal  or  Removal  of  Specific  Charges.  After  a  determination  of  probable 
cause  and  before  a  hearing  on  the  merits,  the  Executive  Director  may  decide  not  to 
proceed  with  a  specific  charge  listed  in  the  accusation.  If  the  Executive  Director  makes 
such  a  determination,  the  Executive  Director  shall  immediately  notify  in  writing  the 
respondent(s)  and  the  Commission  or  hearing  officer.  If  the  Executive  Director  provides 
such  notice,  the  Commission  shall  not  find  a  violation  based  on  the  specific  charge  or 
violation  after  a  hearing  on  the  merits. 

XII.     HEARING  ON  THE  MERITS 

A.       General  Rules  and  Procedures. 

1 .  Public  Hearing 

The  hearing  on  the  merits  shall  be  open  to  the  public,  provided  that  either  the  Executi\  e 
Director  or  the  respondent(s)  may  request  that  the  Commission,  assigned  Commissioner 
or  hearing  officer  exclude  any  witnesses. 

2.  Standard  of  Proof 

The  Commission  may  determine  that  a  respondent  has  committed  a  violation  of  law  onh 
if  a  person  of  ordinary  caution  and  prudence  would  conclude,  based  on  a  preponderance 
of  the  evidence,  that  the  respondent  has  committed  the  violation. 

3 .  Rules  of  Evidence 

All  evidence  admissible  in  an  administrative  proceeding  governed  by  the  California 
Administrative  Procedure  Act  shall  be  admissible  in  a  hearing  on  the  merits.  The 
Executive  Director  and  each  respondent  shall  have  the  right  to  call  and  examine 
witnesses  under  oath  or  affirmation,  to  introduce  exhibits,  to  cross-examine  and  impeach 
witnesses,  and  to  rebut  any  evidence  presented. 

4.  Exhibits 

Where  both  parties  stipulate  to  the  admissibility  of  an  exhibit,  the  parties  shall  so  ad\-ise 
the  Commission  in  advance  of  the  hearing.  For  all  other  exhibits,  each  part}'  may  mo\  e 
to  admit  a  particular  exhibit  at  the  hearing,  and  the  other  party  shall  ha\  e  an  opportunity 
to  object  prior  to  the  ruling  on  the  admission. 


5.  Witnesses 


Witnesses  shall  be  examined  by  the  parties  as  follows:  direct  examination,  cross- 
examination,  re-direct.  After  the  parties  have  concluded  their  examination  of  a  witness, 
Commissioners  shall  have  an  opportunity  to  pose  questions  to  the  witness. 

6.       Oral  Argument 

At  ihc  hcai  inu.  ihc  1  \cciili\c  Director  and  each  respondent  shall  be  allowed  oral 
argumcni.  1  he  Commission,  assigned  Commissioner,  or  hearing  officer  shall  determine 
the  appropriate  length  for  the  arguments. 

B.  Finding  of  Violation. 

11' the  Commission  as  a  whole  conducts  the  hearing  on  the  merits,  the  Commission  shall 
determine,  no  later  than  45  days  after  the  date  the  hearing  is  concluded,  whether  the 
respondent  has  committed  a  violation  of  law.  If  the  Commission  assigns  one  of  its 
members  or  an  outside  hearing  officer  to  conduct  the  hearing  on  the  merits,  the  assigned 
member  or  hearing  officer  shall  submit  a  report  and  recommendation  to  the  Commission 
no  later  than  30  days  after  the  date  the  hearing  is  concluded.  Thereafter,  the  Commission 
shall  detemiine.  no  later  than  45  days  after  the  date  the  report  and  recommendation  is 
delis  ered.  w  hether  the  respondent  has  committed  a  violation  of  law. 

The  \  otes  of  at  least  three  Commissioners  are  required  to  find  a  violation  of  law.  The 
finding  of  a  violation  shall  be  supported  by  findings  of  fact  and  conclusions  of  law  and 
shall  be  based  on  the  entire  record  of  the  proceedings.  Each  Commissioner  who 
participates  in  the  decision  shall  certify  on  the  record  that  he  or  she  personally  heard  the 
testimony  (either  in  person  or  by  listening  to  a  tape  or  recording  of  the  proceeding)  and 
reviewed  the  evidence,  or  otherwise  reviewed  the  entire  record  of  the  proceedings. 

C.  Administrative  Orders  and  Penalties. 

1 .        The  votes  of  at  least  three  Commissioners  are  required  to  impose  orders  and 
penalties  for  a  violation.  The  Commission  may  issue  orders  and  penalties  requiring  the 
respondent(s)  to: 

(a)  cease  and  desist  the  violation; 

(b)  file  any  reports,  statements  or  other  documents  or  information  required  b\  law : 
and/or 

(c)  pay  a  monetary  penalty  to  the  general  fund  of  the  City  in  an  amount  permitted 
under  the  law  that  the  Commission  finds  the  respondent  has  \  iolatcd.  or.  il'lhc  law 
does  not  specify  the  amount  of  the  nionctar\  penalt\  .  in  an  amount  up  to  Unc 
thousand  dollars  ($5.()()())  for  each  \  iolalicMi.  or  three  times  ihc  amount  which  the 
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respondent  failed  to  report  properly  or  unlawfully  contributed,  expended.  ga\  e  or 
received,  whichever  is  greater. 

2.  When  deciding  on  an  order  and  penalties,  the  Commission  shall  consider  all  the 
relevant  circumstances  surrounding  the  case,  including  but  not  limited  to: 

(a)  the  severity  of  the  violation; 

(b)  the  presence  or  absence  of  any  intention  to  conceal,  deceive,  or  mislead; 

(c)  whether  the  violation  was  deliberate,  negligent  or  inadvertent; 

(d)  whether  the  violation  was  an  isolated  incident  or  part  of  a  pattern; 

(e)  whether  the  respondent  has  a  prior  record  of  violations  of  law;  and 

(f)  the  degree  to  which  the  respondent  cooperated  with  the  investigation  and 
demonstrated  a  willingness  to  remedy  any  violations. 

3.  Unless  otherwise  ordered  by  the  Commission,  any  penalties  imposed  by  the 
Commission  must  be  paid  in  full  by  the  respondent  within  90  days  of  the  Commission's 
decision. 

D.       Finding  of  No  Violation. 

If  the  Commission  determines  that  there  is  insufficient  evidence  to  establish  that  the 
respondent  has  committed  a  violation,  or  if  the  Commission  determines  that  there  is 
sufficient  evidence  to  establish  that  the  respondent  has  not  committed  a  \  iolation.  the 
Commission  shall  publicly  announce  this  fact.  Thereafter,  the  Commission  shall  take  no 
further  action  on  the  complaint.  The  Executive  Director  shall  inform  each  respondent 
and  complainant  of  the  Commission's  determination. 

XIII.   MISCELLANEOUS  PROVISIONS 

A.  Ex  Parte  Communications. 

Once  a  complaint  is  filed,  no  Commissioner  or  staff  member  shall  engage  in  oral  or 
written  communications  outside  of  a  Commission  meeting,  interv  iew  or  settlement 
conference  regarding  the  merits  of  an  enforcement  action  with  the  respondent  or 
complainant  or  any  person  communicating  on  behalf  of  the  respondent  or  complainant 
unless  the  communication  is  necessary  for  the  conduct  of  the  investigation  or 
enforcement  action. 

B.  Access  to  Complaints  and  Related  Documents  and  Deliberations. 

1.        Except  as  described  in  subsection  3  for  complaints  allcsins  violations  of  the 
San  Francisco  Sunshine  Ordinance j-nNo  complaint,  response  thereto,  investigative  file 


or  infomiation  contained  therein,  or  Commissioner  and  staff  deliberations  about 
coniphiints  shall  be  disclosed  except  as  necessary  to  the  conduct  of  an  investigation,  prior 
to  a  probable  cause  determination. 

2.         After  a  determination  of  probable  cause,  the  probable  report,  the  response,  and 
ihc  rcbiiital  shall  be  conlldcnlial.  unless  the  respondent  requested  that  the  probable  cause 
hcariiiLi  be  public.  All  in\ csiigali\ c  docunicnls.  including  notes  and  memoranda,  created 
pv\ov  lo  ihc  probable  cause  determination,  such  as  the  complaint,  shall  remain 
confidential,  except  that  the  Hxecutive  Director  may  pro\  ide  a  copy  of  the  complaint  to 
the  respondent(s)  if  the  Hxecutive  Director  detennines  that  disclosure  is  necessary  to  the 
conduct  of  the  investigation.  All  investigative  documents,  including  notes  and 
memoranda,  created  by  the  Executive  Director  and  his  or  her  staff  after  the  probable 
cause  determination  shall  be  confidential,  except  for  the  accusation,  until  any  such 
documents  are  either  delivered  to  the  Commission  or  respondent(s),  introduced  as 
e\  idence  or  an  exhibit,  or  distributed  for  public  consumption,  such  as  an  agenda  or  press 
release. 
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43.       In  addition  lo  the  prohibition  on  ex  parte  communications  stated  in  Section  XIII. 
subsection  A.  except  at  a  public  meeting  of  the  Commission.  Commissioners  are 
prohibited,  prior  to  a  final  determination  on  the  merits  of  a  complaint,  from  engaging  in 
oral  or  w  ritten  communications  regarding  the  merits  of  a  complaint  or  enforcement  action 
with  an\  person  or  entity  unless  the  communication  is  necessary  for  the  conduct  of  the 
iinesiigation  or  enforcement  action.  After  a  final  determination  on  the  merits  of  a 
complaint.  Commissioners  may  discuss  matters  in  the  public  record. 

C".       Oaths  and  Affirmations. 

I  he  Commission,  and  indi\  idual  Commissioners  and  hearing  officers  assigned  to  conduct 
hearings.  ma_\  administer  oaths  and  alfirmations. 

I).       Selection  of  Designee  by  the  Executive  Director. 

\\  hcnc\er  the  l  'xecuti\  e  Director  designates  an  indi\ idual  other  than  a  member  of  the 
Commission  stal  l' lo  pcrlbrm  a  diit>  arising  Uom  the  Charier  or  these  Regulalitins.  the 


Executive  Director  shall  notify  the  Commission  of  the  designation  no  later  than  the  next 
business  day. 

E.  Powers  and  Duties  of  Hearing  Officers. 

1.  Unless  otherwise  provided,  whenever  the  Commission  assigns  an  individual 
Commissioner  or  hearing  officer  to  hear  any  matter  under  these  Regulations,  the  assigned 
Commissioner  or  hearing  officer  shall  have  the  same  authority,  and  be  subject  to  the 
same  restrictions,  as  the  Commission. 

2.  When  an  individual  Commissioner  or  a  hearing  officer  is  assigned  to  hear  and 
decide  preliminary  matters  in  advance  of  a  hearing  on  the  merits,  he  or  she  shall  make  an 
actual  determination.  This  determination  may  be  reviewed  by  the  Commission  upon 
request  by  the  Executive  Director  or  a  respondent,  pursuant  to  the  procedures  specified  in 
Section  X,  subsection  B(7). 

3.  When  an  individual  Commissioner  or  a  hearing  officer  is  assigned  to  conduct  a 
probable  cause  hearing  or  hearing  on  the  merits,  he  or  she  shall  submit  a  report  and 
recommendation  for  decision  by  the  Commission.  The  report  and  recommendation  shall 
contain  proposed  findings  of  fact  and  conclusions  of  law.  Copies  of  the  report  and 
recommendation  shall  be  delivered  to  the  Commission,  Executive  Director,  and  each 
respondent  no  later  than  30  days  after  the  date  the  hearing  is  concluded.  Thereafter,  the 
Executive  Director  shall  calendar  the  matter  for  consideration  at  the  next  Commission 
meeting  not  less  than  15  days  after  the  date  the  report  and  recommendation  is  delivered  to 
the  Commission. 

4.  When  the  Commission  sits  as  the  hearing  panel  to  hear  a  case,  with  an  outside 
hearing  officer  presiding,  the  hearing  officer  shall  rule  on  procedural  matters  and  on  the 
admission  and  exclusion  of  evidence  only,  and  shall  have  no  role  in  the  decision  on  the 
merits. 

F.  Statute  of  Limitations. 

1.  Unless  otherwise  stated  in  local  or  State  law,  for  statute  of  limitations  purposes, 
an  action  or  proceeding  for  administrative  penalties  is  brought  or  commenced  by  the 
Executive  Director  on  the  date  the  Executive  Director  delivers  the  probable  cause  report. 

2.  If  there  is  no  statute  of  limitations  for  violations  of  the  law  allegedly  \  iolated.  the 
probable  cause  report  must  be  delivered  within  four  years  of  the  date  of  e\  ents  which 
form  the  basis  of  the  complaint,  or  the  date  that  the  events  constituting  the  basis  of  the 
complaint  were  discovered  by  the  Ethics  Commission,  whichever  is  later. 

G.  Extensions  of  Time  and  Continuances. 

Whenever  the  Executive  Director,  a  respondent,  or  a  witness  is  required  to  complete  an 
act  or  produce  materials  pursuant  to  these  Regulations,  that  part>'  ma\'  request  an 


extension  of  time.  Requests  for  extensions  of  time  may  be  made  to  the  Commission 
C  hair  or  the  Commission  Chair's  designee.  The  requester  must  deii\  er  the  request  to  the 
Commission  Chair  or  designee  and  provide  a  eop\  of  the  request  to  all  other  parties  no 
later  than  ten  business  days  before  the  deadline  to  complete  an  act  or  produce  materials. 
The  Commission  Chair  or  designee  shall  have  the  discretion  to  consider  untimely 
requests.  The  Commission  Chair  or  designee  shall  approve  or  deny  the  request  within 
\'\\c  business  days  of  the  submission  of  the  request.  The  Commission  Chair  or  designee 
ma>  grant  the  request  onl>  upon  a  showing  of  good  cause. 

rhe  F..\ecuti\e  Director  or  an\  respondent  may  request  the  continuance  of  a  hearing  date, 
f  he  requester  must  deli\  er  the  request  to  the  Commission  Chair  or  the  individual 
Commissioner  or  hearing  officer  assigned  to  hold  the  hearing,  and  provide  a  copy  of  the 
request  to  all  other  parties  no  later  than  ten  business  days  before  the  date  of  the  hearing. 
The  Commission  Chair  or  the  individual  Commissioner  or  hearing  officer  assigned  to 
hold  the  hearing  shall  ha\  e  the  discretion  to  consider  untimely  requests. 

The  Commission  Chair  or  the  individual  Commissioner  or  hearing  officer  assigned  to 
hold  the  hearing  shall  approve  or  deny  the  request  within  five  working  days  of  the 
submission  of  the  request.  The  Commission  Chair  or  the  individual  Commissioner  or 
hearing  officer  assigned  to  hold  the  hearing  may  grant  the  request  only  upon  a  showing  of 
good  cause. 

H.  Referrals  to  Other  Enforcement  Agencies. 

At  an\  time  after  the  filing  of  a  complaint,  the  Commission  or  Executive  Director  may 
refer  the  matter  to  another  govemment  agency  or  official  if  the  Commission  or  Executive 
Director  determines  that  the  agency  or  official  may  more  appropriately  resolve  the 
allegations  in  the  complaint  or  enforce  the  applicable  provisions  of  law.  A  copy  of  all 
informatit)n  gathered  by  the  Commission  staff  shall  be  sent  to  the  agency  or  official 
together  w  ith  the  referral. 

A  determination  by  the  Executive  Director  or  the  Commission  that  no  further  action 
should  be  taken  on  a  matter  shall  not  prevent  any  other  govemment  agency  from 
initiating  its  own  enforcement  action,  including  disciplinary  action,  based  on  the  same 
allegations  and  facts. 

I.  Recordings  and  Transcripts. 

l  A  cry  probable  cause  hearing  and  hearing  on  the  merits  shall  be  tape-recorded.  Where 
the  Commission  assigns  a  (\)mmissioner  to  conduct  a  probable  cause  hearing,  and  where 
the  Commission  assigns  a  Commissioner  or  hearing  officer  to  conduct  a  hearing  on  the 
merits,  the  hearing  shall  also  be  recorded  slenographicall\ .  The  Coniniission  shall  retain 
the  tapes  until  the  opportunity  for  legal  challenge  has  been  exhausted.  Copies  of  a  tape 
shall  be  available  to  the  respondent  upon  request. 
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J.        Place  of  Delivery. 


1.  Whenever  these  Regulations  require  delivery  to  the  Commission,  its  members,  or 
the  Executive  Director,  delivery  shall  be  effected  at  the  Commission  office. 

2.  Whenever  these  regulations  require  delivery  to  a  respondent  or  his  or  her 
committee,  delivery  shall  be  effective  and  sufficient  if  made  by  U.S.  mail,  personal 
delivery  or  any  other  means  of  delivery  agreed  upon  by  the  parties  under  section  II. 
subsection  F,  to: 

a.  If  the  respondent  is  a  City  employee,  to  the  address  listed  with  the 
(Controller/  Payroll)  as  the  employee's  current  address. 

b.  If  the  respondent  is  a  former  City  employee,  to  the  address  listed  w  ith  the 
City's  retirement  system. 

c.  If  the  respondent  is  a  current  or  former  candidate  or  committee  registered 
with  the  Ethics  Commission,  to  the  address  provided  to  the  Ethics  Commission  b>  that 
candidate  or  committee. 

d.  If  subsections  (a)  through  (c)  are  not  applicable,  to  an  address  reasonably 
calculated  to  give  notice  to  and  reach  the  respondent. 

It  is  the  responsibility  of  City  employees,  or  candidates  or  committees  who  file  reports 
with  the  Ethics  Commission,  to  maintain  accurate  addresses  with  relevant  City 
Departments.  The  Executive  Director  therefore  may  rely  on  those  addresses  in  carr\  ing 
out  the  objectives  of  the  Commission. 

3.  Delivery  is  effective  upon  the  date  of  delivery,  not  the  date  of  receipt. 
K.       Page  Limitations  and  Format  Requirements. 

Whenever  these  Regulations  impose  a  page  limitation,  a  "page"  means  one  side  of  an  8/2 
inch  by  1 1  inch  page,  with  margins  of  at  least  one  inch  at  the  left,  right,  top  and  bottom  of 
the  page,  typewritten  and  double-spaced  in  no  smaller  than  12  point  type.  Each  page  and 
any  attachments  shall  be  consecutively  numbered. 

L.       Public  Summary  of  Dismissed  Complaints. 

Notwithstanding  any  other  provision  of  these  regulations,  the  Executive  Director  may 
provide  a  pubHc  summary  of  dismissed  complaints.  Such  summars'  may  include,  but 
need  not  be  limited  to,  a  generic  description  of  each  dismissed  complaint  and  a  summar> 
of  the  reasons  for  dismissal,  provided  that  such  information  shall  comply  with  the 
confidentiality  requirements  of  the  Charter. 
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M. 


Conclusion  of  Hearing  on  the  Merits. 


1  or  ihc  purposes  of  these  Regulations,  a  hearing  on  the  merits  coneludes  on  the  last  date 
on  which  the  Commission  hears  argument  or  testimony  in  the  proceeding. 

srii*ri.ATi:i)  orofrs 

A.  Al  an>  lime  alter  the  Commission  takes  jurisdiction  over  a  complaint,  the 
Hxecuti\e  Director  ma\  enter  into  negotiations  with  a  respondent  for  the  purpose  of 
resoh  ing  the  factual  and  legal  allegations  in  a  complaint  by  way  of  a  stipulation,  decision 
and  order.  An>  proposed  stipulation,  decision  and  order  shall  explicitly  state  that: 

( 1 )  the  proposed  stipulation,  decision  and  order  is  subject  to  approval  by  the 
Commission; 

(2)  the  respondent  knowingly  and  voluntarily  waives  any  and  all  procedural  rights 
under  the  law  and  these  Regulations; 

(3)  the  respondent  understands  and  acknowledges  that  the  stipulation  is  not  binding 
on  an}-  other  law  enforcement  agency,  and  does  not  preclude  the  Commission  or  its 
staff  from  referring  the  matter  to.  cooperating  with,  or  assisting  any  other 

gox  emment  agenc\'  with  regard  to  the  matter,  or  any  other  matter  related  to  it; 

(4)  the  respondent  agrees  that  in  the  event  the  Commission  refuses  to  approve  the 
proposed  stipulation,  it  shall  become  null  and  void;  and 

(5)  in  the  event  the  Commission  rejects  the  proposed  stipulation  and  a  full 

e\  identiary  hearing  before  the  Commission  becomes  necessary,  no  member  of  the 
Commission  shall  be  disqualitled  because  of  prior  consideration  of  the  stipulation. 

B.  The  stipulated  order  shall  set  forth  the  pertinent  facts  and  may  include  an 
agreement  as  to  anything  that  could  be  ordered  by  the  Commission  under  its  authority 
pursuant  to  Charter  section  C3.699-13. 

C.  Once  the  Executive  Director  enters  into  a  stipulated  agreement  with  a  respondent, 
the  Executive  Director  shall  inform  the  Commission  of  this  stipulation.  Thereafter,  any 
two  or  more  members  of  the  Commission  may  cause  the  stipulation  to  be  calendared  for 
consideration  by  the  full  Commission  in  a  closed  session  at  the  next  Commission  meeting 
occurring  no  sooner  than  ten  days  from  the  date  the  Executive  Director  in  forms  the 
Commission  of  the  stipulated  agreement.  If  there  is  a  vacanc>'  on  the  Commission  or  if  a 
member  must  recuse  himself  or  herself  from  consideraiioii  of  ihc  stipulated  order,  one 
member  of  the  Commission  may  cause  the  stipulation  lo  be  calendared.  Commissioners" 
requests  that  a  stipulated  agreement  be  calendared  lor  consideraliiMi  b\  (he  full 
Commission  must  be  recei\ed  by  the  I'xecuiixc  Diicclor  no  fewer  than  \'\\c  da>s  prior  to 
the  date  of  the  meeting,  so  that  the  I'Aceulixe  Director  ma>  eompl>  with  the  applicable 
notice  and  agenda  requirements. 


D.       Stipulated  orders  must  be  approved  by  the  Commission  and,  upon  approval,  must 
be  announced  publicly.  The  stipulated  order  shall  have  the  full  force  of  an  order  of  the 
Commission. 

XV.  SEVERABILITY 

If  any  provision  of  these  Regulations,  or  the  application  thereof  to  any  person  or 
circumstance,  is  held  invalid,  the  validity  of  the  remainder  of  the  Regulations  and  the 
applicability  of  such  provisions  to  other  persons  and  circumstances  shall  not  be  affected 
thereby. 
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SUNSHINE  ORDINANCE 
TASK  FORCE 


August  1,  2011 


San  Francisco  Ethics  Commission 
Commissioner  Benedict  Hur,  Chair 
Commissioner  Jamienne  Studley,  Vice  Chair 
Commissioner  Beverly  Hayon 
Conmiissioner  Dorothy  Liu 
Commissioner  Charles  Ward 

Re:     Sunshine  Ordinance  Task  Force  Recommendations  re  Proposed 

Regulations  for  Enforcement  of  Sunshine  Complaints  and  Referrals 

Dear  Commissioners, 

The  Sunshine  Ordinance  Task  Force  respectfully  submits  the  enclosed  recommended 
amendments  to  the  Ethics  Commission  staffs  June  2010  proposed  regulations  for  the 
Commission's  handling  of  Sunshine  Ordinance  complaints  and  Task  Force  referrals.  An 
explanatory  memorandum  and  redlined  draft  comparing  changes  have  been  included  to 
clarify  the  advised  amendments. 

The  Task  Force  regrets  its  delayed  response  to  the  proposed  regulations,  however, 
comprehensive  discussions  among  Task  Force  members,  open  government  advocates  and 
experts,  and  members  of  the  public  were  necessary  to  ensure  such  an  important  policy 
matter  received  a  thorough  review. 

Thank  you  for  the  opportunity  to  participate  in  the  development  of  the  Ethics 
Commission's  Sunshine  Ordinance  enforcement  procedures.  In  order  to  facilitate  the 
adoption  of  constructive  and  mutually  agreeable  regulations,  the  Task  Force  requests  a 
joint  open  hearing  between  its  Comphance  and  Amendments  Committee  and  the  Ethics" 
Commissioners  to  fully  discuss  the  proposed  regulations  and  submitted  amendments. 
Please  contact  Chris  Rustom,  the  Sunshine  Ordinance  Administrator,  to  arrange  a  joint 
hearing  and  discuss  potential  hearing  dates. 

Task  Force  members  trust  these  recommended  amendments  will  prove  useful  to  the 
Commissioners'  ongoing  discussions  and  look  forward  to  working  with  you  more  on  this 
project.  Please  do  not  hesitate  to  contact  the  Task  Force  with  any  questions  or  concerns 
regarding  these  suggestions. 


City  Hall 

1  Dr.  Carlton  B.  Goodlett  Place.  Room  244 
San  Francisco  94102-4689 
Tel.  No.  (415)  554-7724 
Fax  No.  415)  554-7854 
TDD/TTY  No.  (415)  554-5227 


http://www.sfgov.org/sunshine/ 


Thank  you  for  your  lime  and  consideration. 
Respectfully  submined, 

(;;jHov^-  ^^^^ 

Hope  Johnson 

Sunshine  Ordinance  Task  Force  Chair 
Ends. 

cc:      John  St.  Croix.  Ethics  Commission  Executive  Director 
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MEMORANDUM 


Date: 


My  26,  2011 


To: 


Ethics  Commission 


From: 


Sunshine  Ordinance  Task  Force 


Subject: 


Ethics  Commission  Staffs  August  17,  2010  draft  "Regulations  for 
Complaints  Alleging  Violations  of  the  Sunshine  Ordinance." 


Introduction: 

The  Sunshine  Ordinance  Task  Force  (SOTF),  through  its  five  member  Comphance  and 
Amendments  Coromittee^  has  reviewed,  considered,  and  adopted  suggested  changes  to 
the  Commission  staffs  August  17,  2010  draft  "Regulations  for  Complaints  Alleging 
Violations  of  the  Sunshine  Ordinance"  (Staffs  Draft)  Developed  during  many  meetings 
of  the  Committee,  some  devoted  ahnost  exclusively  to  that  task,  the  suggested  changes 
also  reflect  extensive  public  comments  taken  at  those  meetings. 

A  paramount  consideration  for  the  SOTF  was  the  need  to  distinguish  between  the 
Commission's  two  distinct  roles  under  the  regulations.  One  is  its  role  with  respect  to 
SOTF  referrals  to  the  Commission  for  enforcement  of  non-complied  with  SOTF  Orders. 
The  other,  its  role  in  "handling"  specific  complaints  filed  directly  with  the  Commission 
for  willftil  violations  of  the  Sunshine  Ordinance  against  "elected  officials"  and 
"department  heads."  In  addition,  as  it  moved  through  the  process,  the  Committee 
concluded  that  editing  and  making  additions  or  other  major  changes  to  the  Staffs  Draft, 
such  as  deleting  and/or  moving  sentences  and  paragraphs,  would  likely  result  in  a 
document  difficult  to  follow  and  cumbersome  to  the  point  that  the  purpose  of  some  of  the 
changes  would  be  lost  to  the  reader.  As  a  result,  it  prepared  a  redraft  called  'Regulations 
for  Enforcement  of  the  Sunshine  Ordinance"  (SOTF  Draft),  which  is  submitted  with  this 
Memorandum  that  is  intended  to  explain  the  changes  and  the  reasons  for  those  changes. 


1     That  Committee's  members  were  the  SOTF  Chair,  its  Vice-Chair,  its  member  attorney,  a  former 
President  of  the  League  of  Women  Voters  of  San  Francisco,  and  an  experienced  paralegal. 
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Statutory  Background: 


The  Ethics  Commission's  authority  to  issue  rules  and  regulations  with  respect  to  open 
government  matters  is  found  in  Article  XV,  §15.02  of  the  City  Charter: 

"The  Commission  may  adopt,  amend  and  rescind  rules  and  regulations  consistent 
with  and  related  to  carrying  out  the  purposes  and  provisions  of  this  Charter  and 
ordinances  related  to  campaign  finances,  conflicts  of  interest,  lobbying,  campaign 
consultants  and  governmental  ethics  and  to  govern  procedures  of  the  Commission. 
In  addition,  the  Commission  may  adopt  rules  and  regulations  relating  to 
carrying  out  the  purposes  and  provisions  of  ordinances  regarding  open 
meetings  and  public  records."  (Emphasis  Added.) 

The  San  Francisco  Sunshme  Ordinance  (Sunshine  Ordinance)  is  only  City  "ordinance" 
that  deals  with  the  open  government  matters.  Accordingly,  any  Regulations  issued  by  the 
Ethics  Commission  (Commission)  must  implement  "the  purposes  and  provisions"  of  the 
Sunshine  Ordinance. 

The  Regulations  adopted  by  the  Conmiission  must  be  consistent  with  the  Sunshine 
Ordinance  for  two  reasons:  (1)  the  Commission,  in  its  By-laws,  has  undertaken  to  comply 
with  the  Sunshine  Ordinance^  and  (2)  by  virtue  of  Section  67.36,^  the  Sunshine  Ordinance 
has  primacy  over  any  other  inconsistent  local  laws  in  the  aspects  of  open  government  that 
it  covers. 

The  Commission's  Jurisdiction: 

In  its  covering  August  17,  2010  Memorandum  to  the  Commission,  the  Staff  noted  that  at 
"its  June  14,  2010  meeting,  the  Commission  ...  adopted  the  three  decision  points",  the 
first  of  which  was: 

"The  Commission's  jurisdiction  regarding  violations  and  alleged  violations  of  the 
Ordinance  includes:  a)  alleged  willful  violations  of  the  Ordinance  by  elected  officials 


Article  I,  Section  3:  Authority,  Statutory  Requirements,  other  Laws  and  Policies. 

"The  Commission  shall  comply  with  ail  applicable  laws,  including,  but  not  limited  to,  the  San 
Francisco  Charter,  San  Francisco  Sunshine  Ordinance  (Administrative  Code  sections  67.01  et  seq.), 
the  Ralph  M.  Brown  Act  (Government  Code  sections  54950  et  seq. )...'- 

SEC.  67.36.  SUNSHINE  ORDINANCE  SUPERSEDES  OTHER  LOCAL  LAWS. 

The  provisions  of  this  Sunshine  Ordinance  supersede  other  local  laws.  Whenever  a  conflict  in  local 
law  is  idcntil'icd,  tlic  requirement  that  would  result  in  greater  or  more  expedited  public  access  to 
public  information  shall  apply. 
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and  department  heads;  b)  referrals  of  violations  of  the  Ordinance  from  the  Sunshine 
Ordinance  Task  Force  ("Task  Force");  and  c)  complaints  brought  directly  to  the 
Commission  alleging  a  violation  of  the  Ordinance." 

For  that  reason,  the  Staffs  Draft  is  based  on  these  three  jurisdictional  grounds.  However, 
the  Commission's  jurisdiction  is  limited  only  to  the  first  two:  "a)  alleged  willful 
violations  of  the  Ordinance  by  elected  officials  and  department  heads;  and  "b)  referrals  of 
violations  of  the  Ordinance  from  the  Sunshine  Ordinance  Task  Force  ..."  The 
Commission  does  not  have  jurisdiction  for  "c)  complaints  brought  directly  to  the 
Commission  alleging  a  violation  of  the  Ordinance." 

Staffs  position  that  the  Commission  has  jurisdiction  over  complaints  alleging  non- willful 
violations  of  the  Ordinance  is  based  on  its  mistaken  reading  of  subdivision  (d)  of  Section 
67.35"^  of  the  Ordinance: 

"(d)  Any  person  may  institute  proceedings  for  enforcement  and  penalties 
under  this  act  in  any  court  of  competent  jurisdiction  or  before  the  Ethics 
Commission  if  enforcement  action  is  not  taken  by  a  city  official  or  state  official  40 
days  after  a  complaint  is  filed." 

While  Section  67.34  is  exphcit  that  "complaints  involving  allegations  of  willful 
violations  ...  by  elected  officials  or  department  heads  of  the  City  and  County  of  San 
Francisco  shall  be  handled  by  the  Ethics  Commission",  subdivision  (d)  of  Section  67.35 
refers  to  enforcement  "proceedings"  before  either  the  Commission  or  a  court  of 
competent  jurisdiction,  not  to  original  "complaints".^  (Emphasis  Added.)  If  subdivision 
(d)  authorizes  the  filing  of  complaints  with  the  Commission  or  a  "court  of  competent 
jurisdiction",  subdivision  (a)  of  the  same  Section  67.35  would  not  be  needed: 

"(a)  Any  person  may  institute  proceedings  ...  in  any  court  of  competent 
jurisdiction  to  enforce  his  or  her  right  to  inspect  or  to  receive  a  copy  of  any  public 
record  or  class  of  public  records  under  this  Ordinance  or  to  enforce  his  or  her 
right  to  attend  any  meeting  required  under  this  Ordinance  to  be  open,  or  to 
compel  such  meeting  to  be  open." 

Further,  the  SOTF  has  original  jurisdiction  to  hear  and  decide  complaints  alleging 
violations  of  the  Ordinance  under  provisions  of  Section  67.21  and  67.37,  to  wit: 


References  to  Sections  in  this  Memorandum  are  to  Sections  of  the  Sunshine  Ordinance. 
^  At  the  hearing  on  the  quoted  decision  points,  the  Ethics  Commission  discussed  how  to  implement 

subdivision  (d)  of  Section  67.34  and  what  "order"  or  "finding"  would  be  enforced  became  an  issue.  The 
SOTF  concluded  and  has  incorporated  in  its  draft,  that  it  is  either  an  SOTF  order  referred  by  SOTF  to  an 
official,  such  as  the  Attorney  General  who  declines  to  enforce  it,  or  an  order  issued  by  the  Supervisor  of 
Records  pursuant  to  §67.21(d). 
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§67.2 1(e)  "If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies 
with  a  request  described  in  (b)  above  or  if  a  petition  is  denied  or  not  acted  on  by  the 
superv  isor  of  pubhc  records,  the  person  making  the  request  may  petition  the  Sunshine 
Task  1  orcc  for  a  determination  whether  the  record  requested  is  public.  The  Sunshine 
Task  1  orcc  shall  inform  the  petitioner...  of  its  determination  whether  the  record 
requcMcu.  or  any  part  of  the  record  requested,  is  public.  ...  Upon  the  determination 
thai  ilie  record  is  public,  the  Sunshine  Task  Force  shall  immediately  order  the 
custodian  of  the  public  record  to  comply  with  the  person's  request..." 

§6". 37(c)  "...The  Task  Force  shall  make  referrals  to  a  municipal  office  with 
enforcement  power  under  this  ordinance  ...  whenever  it  concludes  that  any  person 
has  violated  any  provisions  of  this  ordinance..." 

As  a  matter  of  overall  policy,  the  SOTF  is  the  body  logically  suited  to  handle  simple 
'^'iolation'"  complaints;  it  is  designated  to  handle  these  complaints,  its  1 1  public  members 
representing  various  segments  of  the  open  government  "community";  and  a  ten-year 
historv-  of  experience,  knowledge  and  time-developed  procedures  for  doing  so.  On  the 
other  hand,  given  the  Commission's  extensive  substantive  responsibilities  for  enforcing 
and  monitoring  multiple  laws  under  the  Charter  and  under  its  own  Regulations,  the  use  of 
the  Commission's  limited  resources  to  determine,  for  example,  whether  or  not  a  particular 
public  record  is  exempt  would  not  seem  justified,  particularly  as  its  hearing  procedures 
are  formal  and  carefully  spelled  out. 

As  a  practical  matter,  if  the  Commission  had  concurrent  jurisdiction  with  the  SOTF  on 
simple  violation  complaints,  contrary  determinations  from  each  could  result  should  a 
complainant  file  with  both  the  SOTF  and  the  Commission,  with  obvious  undesirable 
implications,  particularly  in  the  event  of  the  SOTF's  referral  to  the  Commission  for 
enforcement  of  its  Order.  Moreover,  as  noted  below,  the  procedure  followed  by  the  SOTF 
and  that  proposed  by  your  Staff  (in  the  Staffs  Draft)  are  fundamentally  different,  both 
procedurally  and  substantively. 

Comparison  of  Non- Willful  Violation  Complaint  Procedures. 

The  procedure  proposed  in  the  Staffs  Draft  for  "handling"  non-willful  violation 
complaints  is  rigidly  structured,  detailed  and  proscribed.  The  Executive  Director  becomes 
the  real  party  or  de  facto  complainant  and  the  procedure  for  handling  them  is  much  the 
same  as  a  complaint  involving  the  other  laws  the  Commission  enforces.  The  Executive 
Director  conducts  a  full  investigation  (with  some  investigative  records  held 
"confidential"),  and  recommends  to  the  Commission  a  finding  of  either  "no  violation",  or 
"a  violation  and  proposed  penalties"  or  '"a  violation  with  an  agreed  stipulation"  by  the 
Respondent.  Ilie  recommendation  automatically  becomes  the  Commission's  official 
action  without  a  hearing  unless,  within  five  days  after  the  rcconinicndaiion  is  sent,  at  least 
two  Commissioners  request  that  the  matter  be  agendized  lor  its  next  meeting.  If  it  is 
heard,  tlic  oriuinal  coniplaiiumt  has  no  right  to  speak  at  the  hearing  (§V.A.l.b):  while  the 
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Respondent  is  allowed  to  be  represented  by  counsel  (§rV.C.)  -  undoubtedly  the  City 
Attorney,  directly  contrary  to  §67.2  l(i)  of  the  Sunshine  Ordinance. 

The  procedure  before  the  SOTF  is  quite  different.  While  structured  to  comply  with  the 
mandate  of  the  Ordinance  for  prompt  disposition  of  these  complaints,  the  procedure  is 
informal  and  conducted  with  complete  public  access  to  all  filings  and  records.  The  parties 
are  the  complainant  and  the  Respondent  official,  department  or  agency.  Each  files  wTitten 
support  for  its  positions.  Neither  the  SOTF  nor  its  Administrator  "investigates" 
complaints.  Unless  there  is  a  jurisdictional  issue,  the  complaint  is  promptly  scheduled  for 
hearing  before  the  full.  SOTF.  At  the  hearing,  the  parties  (and  any  supporters)  present 
their  respective  positions  and  answer  questions  posed  by  the  SOTF  members,  followed  by 
public  comment.  Motions  are  discussed  without  time  limit,  followed  by  public  comment. 
If  one  or  more  violations  are  found,  an  Order  of  Determination  is  issued  to  the 
Respondent  that  the  records  be  disclosed  (or  some  other  action  taken)  within  five  days. 
The  decision  on  the  complaint  is  resolved  at  this  single  hearing.  It  is  not  unusual  for  as 
many  as  10  complaints  be  heard  at  a  SOTF  meeting. 

Changes  to  Staffs  Draft  in  the  SOTF  Draft: 

First:  Given  that  the  Commission  does  not  (and  probably  should  not)  have 

concurrent  jurisdiction  over  non-willful  violation  complaints,  all  references  to  such 
complaints,  and  the  investigations,  hearings  and  other  provisions  that  would  relate  to 
them  are  eliminated  in  the  SOTF  Draft.  As  a  result,  the  SOTF  Draft  only  deals  two  kinds 
of  cases:  (1)  SOTF  references  to  the  Commission  for  enforcement  of  SOTF  Orders  and 
(2)  willful  violation  complaints  filed  with  the  Commission. 

Second:  Due  to  the  inherent  difference  between  these  two  types  of  cases,  the  SOTF 
Draft  creates  separate  paths,  one  for  SOTF  and  other  person  enforcement 
referrals/proceedings  and  the  other  for  willful  violation  complaints.  These  two  separate 
paths  are  reflected  throughout  the  SOTF  Draft.  For  example,  a  significant  difference  in 
the  drafts  respective  definitions,  e.g.  Ethics  Staff:  "Complaint"  compared  to  the  SOTF 
Draft:  "Enforcement  Action". 

Third:  The  SOTF  Draft  reflects  the  SOTF's  strong  conviction  that  because  these 

are  open  government  cases,  all  actions  taken  and  records  related  to  them,  including  the 
Staffs  investigatory  files,  are  to  be  fully  accessible  to  the  pubHc  at  all  times.  There  is 
neither  a  legal  basis  for  keeping  any  of  them  "confidential"  nor  any  policy  supporting 
"confidentiality"  in  an  open  government  setting,  as  these  cases  are.  The  only  exceptions 
are  pubhc  records  whose  disclosure  is  prohibited  by  the  California  Public  Records  Act  or 
some  other  state  law. 

Fourth:  Ethics  Staffs  proposal  to  simply  shift  the  'burden  of  proof  hi  enforcement 
hearings,  effectively  allowing  the  Respondent  to  retry  the  case,  has  been  eliminated.  The 
SOTF  Draft  limits  the  hearing  on  enforcement  cases  to  a  "penalty-"  phase  summary 
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hearing,  precluding  any  new  "evidence"  on  the  original  violation  or  on  the  Respondent's 
refusal  to  comply.  allov\dng  only  evidence  that  will  fully  remedy  the  original  violation  or 
provide  some  basis  not  to  penalize  the  Respondent  or  to  minimize  the  penalty.  An  added 
provision  prohibits  introduction  of  any  evidence  that  was  presented  to  the  SOTF  or  the 
Superv  isor  of  Records  prior  to  issuance  of  the  SOTF  or  the  Supervisor  of  Records  Order 
being  enforced. 

Fifth:  Ethics  Staffs  proposal  to  define  '^villfully"  and  to  provide  "outs"'  for 

willful  violations  through  definitions  of  "exculpatory  information"  and  "mitigating 
informadon"  have  been  eliminated  in  favor  of  the  California  Penal  Code's  statutory 
definition  of  "willfully."  ^  In  addition,  the  SOTF  draft  eliminates  the  provision  in  the 
Ethics  draft  that  sought  to  make  the  "confidentiality"  of  a  non-disclosed  public  record 
under  the  Charter  but  disclosable  under  the  Ordinance,  a  complete  defense  to  any  claimed 
violation.  .As  noted  above,  the  Regulations  have  to  be  consistent  with  the  San  Francisco 
Sunshine  Ordinance. 

Sixth:  All  other  provisions  in  the  Staffs  Draft  that  go  to  the  Commission's 

decision  making,  such  as  "circumstances  surrounding  the  case,"  have  been  eliminated. 
The  Commission  presently  has  five  members,  four  of  whom  are  lawyers.  They  are  well 
qualified  to  determine  on  their  own  what  the  "circumstances"  should  be. 

Seventh:  All  restrictions  on  persons  who  can  testify  or  provide  support  for  a 
Respondent  or  Complainant  at  a  hearing  have  been  eliminated  and  ample  time  for  public 
comment  added.  Any  restrictions  of  that  kind  are  unacceptable  as  a  matter  of  fairness  and 
in  maintaining  a  level  playing  field. 

Eighth:  The  provisions  relating  to  outside  "hearing  officers"  have  been  eliminated, 
given  the  importance  of  an  enforcement  or  willftil  violation  hearing,  the  need  for  the 
Commission  to  be  directly  involved,  and  the  potential  serious  adverse  consequences  for 
the  Respondent.  Rather,  the  SOTF  beheves  the  fall  Commission  or  a  panel  of  three 
Commissioners  should  hear  these  cases.  The  SOTF  enforcement  hearings  should  be 
relatively  short  since  little  new  evidence  (if  any)  will  be  introduced  -  the  hearing  will  be 
essentially  a  "sentencing"  one,  while  the  "willftil  violation"  hearing  carries  with  it 
penalties  and,  possibly,  an  official  misconduct  finding. 


^  "Willfully"  i.s  dclincd  in  section  7  df  the  Pona!  Code  as:  "tlie  word  'w illfully.'  when  applied  to  the 

intent  with  which  an  act  is  ilone  or  ^Hiihicil.  implies  siiupK'  a  piiipose  ov  w  illinencss  to  commit  the  act,  or 
make  the  omission  referred  to.  It  does  not  require  any  intent  to  injure  another,  or  to  acquire  any 
advantage." 
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Ninth:  Because  public  policy  is  to  provide  fast  and  efficient  access  to  public 

records,  under  the  SOTF  Draft,  where  appropriate,  time  periods  for  actions  have  been 
shortened  and  prompt  resolution  has  been  called  for. 

Tenth:  The  hivestigation  and  Hearing  provisions  in  Sections  IV  and  V  of  Staffs 

Draft  with  reference  to  willful  violation  "Complaints"  have  been  edited  to  improve  the 
flow  of  the  investigative,  reporting  and  hearing  procedures  involved  and  eliminating 
those  specific  provisions  identified  above. 


Attachment  A: 

SOTF  Proposed  Revised  Version  of  Staff  s  Draft. 
Attachment  B: 

Auto  Generated  Compared  Document  showing  changes  (in  blue)  in  the  SOTF  Draft  from 
the  Ethics  Staff  s  Draft,  with  itahcized  and  highlighted  (yellow)  comments. 


^  This  is  demonstrated  by  CPRA  §6258  ". . .  The  times  for  responsive  pleadings  and  for  hearings  in 

these  [injunctiye  or  declarative  relief  or  writ  of  mandate]  proceedings  shall  be  set  by  the  judge  of  the 
court  with  the  object  of  securing  a  decision  as  to  these  matters  at  the  earliest  possible  time."  C?KA 
§6259(c),  order  of  the  court,  either  directing  disclosure  by  a  public  official  or  supporting  the 

decision  of  the  public  official  refusing  disclosure  ...  shall  be  immediately  reviewable  by  petition  to  the 
appellate  court  for  the  issuance  of  an  extraordinary  writ."  Sunshine  Ordinance  §61. 21(c),  "...The  Sunshine 
Task  Force  shall  inform  the  petitioner,  as  soon  as  possible  and  within  2  days  after  its  next  meeting  but  in  no  case 
later  than  45  days  from  when  a  petition  in  writing  is  received,  of  its  determination  whether  the  record  requested,  or 
any  part  of  the  record  requested,  is  public." 
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1.         PRl  AMBl.F 


Pursuant  to  Sau  Francisco  Charter  §  5.102,  the  San  Francisco  Ethics  Commission  promulgates 
these  Regulations  in  order  to  carr\-  out  the  purposes  and  provisions  of  the  San  Francisco 
Sunshine  Ordinance,  S.F.  Admin.  Code  §§  67.1,  et  seq.  These  Regulations  apply  only  to 
CiMiiplaim-  allciiin^  willful  violations  of  the  Sunshine  Ordinance  and  actions  for  enforcement  of 
orders  is-ucJ  n\  the  Sunshine  Ordinance  Task  Force  and  the  Supervisor  of  Records.  All  matters 
m\olving  alleged  violations  of  conflict  of  interest,  campaign  finance,  lobbyist  campaign 
consultant  or  other  ethics  laws  shall  be  handled  under  the  Ethics  Comn^ssion's  Regulations  for 
Investigations  and  Enforcement  Proceedings.  "^"^ 


II.       DEFINITIONS  _ 

For  purposes  of  these  Regulations,  the  following  definitiort^-sbaD'-'apply: 

A.  "Business  day"  means  any  day  other  than  a  Saturday,  Sunday,  City  hohdayl^j^a  day  on 
which  the  Commission  office  is  closed  for  busine^iP§i|;>>^  %. 

B.  "City"  means  the  City  and  County  of  San  Francisc^;i# 


C.  "Cornniission'' means  the  Ethics 'iS'c^iu^ssion. 

D.  "Complaint"'  means  a  document  file'^i^th^lili^ommission  iiiany  form  of  media, 
including  any  electronic  format  alleging  one^or  morp-l^limt^v^^^^^^         of  the  Sunshine 
Ordinance  bv  an  elected  otYlcial  or  departmen™ea€'bf  the  Ci^;^d  Countv  of  San  Francisco. 

f  /' 

E.  "ComplamcUi  :  ipplicable,  a  person  or  entity  that  files  a  Complaint  or  who  was 
the  original  complaiiuu  ■ ;  ui  a  ^(a  I L  -  Referral  or  an  Enforcement  Petition. 

F.  "Day"' .means  calendar  d;r.  unless lOtlierwise  specifically  indicated.  If  a  deadline  falls  on 
a  weckand  .ir '  1 1\  1 1. al loar  .  the  deadline  shall'wextended  to  the  next  business  day. 

G^i%;"Enlbrccmcni  \ation  "  mcansra^SOTF  Referral  or  Enforcement  Petition,  as  appUcable. 

H.  "^fcixcement  Pciiriqn  ;  means  a  petition  filed  by  a  Complainant  pursuant  to  Section 
67.35  (d)  of  itii^^unshine  Ordinance  to  commence  a  proceeding  for  enforcement  of  (1)  a  SOTF 
Order  of  Deterimnation  thatp  not  the  subject  of  a  SOTF  Referral  or  (2)  a  Supervisor  of  Records 
Order  that  has  not^^eg  cpjmplied  with  by  the  Respondent  to  whom  issued. 

I.  "Executive  Director"  means  the  Executive  Director  of  the  Commission. 

J.  "Hearing  Panel"  means  a  panel  of  three  Commissioners  assigned  to  conduct  a  hearing  on 
a  Complaint. 

K .  "Order"  means  cither  a  SOIT  Order  of  Determination  or  a  Supervisor  of  Records  Order, 
as  applicable. 
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L.  "Respondent"  means  either  (1)  an  elected  official  or  department  head  who  is  alleged  in  a 
Complaint  to  have  willfully  violated  the  Sunshine  Ordinance  or  (2)  the  official,  department  head, 
or  other  person  who  has  failed  to  comply  with  an  Order. 


M.       "SOTF  Order  of  Determination"  means  an  Order  issued  by  the  Task  Force  to  a 
Respondent  finding  a  violation  of  the  Sunshine  Ordinance  and  requiring  the  Respondent  to 
correct  the  violation. 

N.       "SOTF  Referral"  means  a  referral  from  the  Task  Force  to  the  Cc^nmission  for  the 
enforcement  of  a  SOTF  Order  of  Determination  that  has  not  been  complied  with  by  the 
Respondent  to  whom  issued.  /?^^f#; ... 

-^^^ 

O.       "Sunshine  Ordinance"  means  San  Francisco  AdrninistraHve  Codfe?^|:^.7.1,  et  seq.,  as 
amended  from  time  to  time,  or  any  ordinance  replacing  it||§|4;..  \  '^^^ 

P.  "Supervisor  of  Records  Order"  means  an  ordi|if'issued  hy^ihs  Supervisor  d%^e:Cords  to  a 
Respondent  pursuant  to  Section  67.21(d)  of  the  S^^l^a  Ordinance. 

Q.  "Task  Force"  means  the  Sunshine  Ordinance  Task'^jce,  established  in  accordance  with 
the  Sunshine  Ordinance.  '"^^S^-f; 

m.      COMPLAINTS  /  SOTF  REFRI^p^^ORCE^IENf  ||pFrriONS 

A.       Any  person  or  entity  may  file  a  Com^aint  ^^^^^^mi^'^on.  Each  Complaint  shall 
be  administered  in  accordaEL6§?^th  Section  FV^^^ese  Re^Sjib'ns.  Upon  receipt  of  a 
Complaint,  the  Executi^i^E^^^^hall  immedi^ly  notify  an'&  forward  a  copy  thereof  to  the 
District  Attorney  anirfie  Califo^^Attomey  Ge^ral. 


B.       When  the 
Executive  Dj 
the  Co] 

ient  and  the 
ReM^^  the  Task  Forci 

shall  otherwi: 

applicati 


receives  a  SOTiP'Referral  or  an  Enforcement  Petition,  the 
^i^^^dulie'^  hearing  on  it  at  the  next  regular  meeting  of 
21  days^er  receipt  thereof  and  (2)  give  notice  to  the 
^^^Q  real  party  in  interest)  and,  in  the  case  of  a  SOTF 
le  datefjiiteefand  location  of  the  hearing.  Section  V  of  these 
pvem  th^^OTF  Referral  and  Enforcement  Petition,  to  the  extent 


C.       No  en^^^ent  act^Jfl  shall  be  taken  on  a  SOTF  Referral  or  an  Enforcement  Petition  nor 
any  action  taken  OJ^he  ^jimnission  with  respect  to  a  Complaint  unless  at  least  40  days  have 
elapsed  after  the  dat^^lDistrict  Attorney  and  the  California  Attorney  General  shall  have  been 
notified  by  the  Task  J'Orce  of  the  filing  of  the  complamt  resulting  in  the  SOTF  Referral  or  by  the 
Executive  Director  in  the  case  of  a  Complaint  or  Enforcement  Petition,  as  the  case  may  be. 


IV.      COMPLAINT  INVESTIGATIONS,  REPORT,  AND  RECOMMENDATION 


A.       The  Executive  Director  shall  thoroughly  investigate  each  Complaint.  The  investigation 
(a)  shall  be  completed  within  30  days  after  the  Complaint  is  filed,  (b)  shall  include  interviews  of 
the  Complainant  and  the  Respondent  and  a  review  of  all  documentary  and  other  evidence 
submitted  by  the  Complainant  and  Respondent,  or  by  other  persons  on  their  respective  behalves, 
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in  support  of  or  in  opposition  to  the  allegations  in  the  Complaint,  and  (c)  may  include  interviews 
of  any  other  persons  and  the  review  of  any  other  documentary  and  other  evidence  deemed 
relevant.  .AJl  interviews  shall  be  audio  recorded  and  maintained  as  part  of  the  investigative  files. 


B.  After  the  invesfigation  of  the  Complaint  is  completed,  the  Executive  Director  shall 
prepare  a  draft  report  with  proposed  factual  findings.  The  draft  report  shall  contain  a  summary 
of  (a)  the  evidence  gathered  through  the  investigation,  (b)  the  provisions  in  the  Sunshine 
Ordinance  relevant  to  the  Complaint  and  the  proposed  findings,  and  (c)  the  Executive  Director's 
recommendation,  which  shall  be  either:  (1)  a  finding  that  Respondent  valMjilly  violated  the 
Simshine  Ordinance  with  a  proposed  order  and  any  proposed  penalties|^(2)  a^'finding  that 
Respondent  willfully  violated  the  Sunshine  Ordinance  and  a  propose^jsettiement  (in  the  form  of 
a  stipulation  among  the  Complainant  and  Respondent)  satisfactory  t6^3|!£:JExecutive  Director,  or 
(3)  a  finding  that  the  Respondent  has  not  willfully  violated  the'^jmshine'-^^jnance  and  a 
recommendation  that  the  Complaint  be  dismissed.  ^^^^ 

C.  The  draft  report  shall  be  delivered  to  the  Cojji^lainant  anici  the  Respondent|y^each  o|" 
whom,  within  20  days  after  receipt  of  the  draft  rep'orl|i&;ay  subrmfecomments  and  pf^^p^ed 
changes  to  the  draft  report  to  the  Executive  Director  ani^|^^e^o^fe%>.Within  1 0  day-S' after 
receipt  of  any  such  comments  and  proposed  changes.  the  ExMitive  Director  shall  meet  and 
confer  with  the  submitting  party  regardin^^  them.  Following  S^^..meetings  the  Executive 
Director  mav  revise  and  shall  complete  tiie-feport  and  submit  itTOjjthe  Commission,  the 
Complainant,  and  the  Respondent.  The  Co^jpimti^t^and  Responaen|may  each  submit  to  the 
Commission  written  exceptions  to  the  repoi^t  le^^^^^avs  before ^^meeting  at  which  the 
report  is  scheduled  to  be  heard.  Copies  of  stJ^  exce]pitofif^^d-L,^so  be  sent  to  the  Executive 
Director  and  the  other  party-^.js-.v.  %  4^'  "^•^|^'^ 

■ : .  %■ 

D.  If  the  Execut|v.e  Director' 'Sileport  recomni^ds  a  finding  of  willful  violation(s)  and 
proposes  any  order^'ind/or  the  imjio'sition  of  any  pen^fss,  the  Executive  Director  shall  schedule 
a  hearing  by  the  full  Coriiniissi^  n  ai  us  next  regularjM'eeting  to  be  held  no  sooner  dian  20  days 

after  the  date  the  CiMiiri'-  :^ion  receiveS:'the:;feJ>D^# 

E.  the  1  -1   1  .etor's^'tepprt  reconimends  a  finding  of  willfiil  violation(s)  and 
app?;o^al  of  a  proposed  seulement  inllafeilorm  of  a  stipulation  signed  by  the  Complainant  and  the 
Rfespofi^dnt.  the  ExecutiveliD^rector  slml  schedule  a  hearing  by  the  full  Commission  at  its  next 
regular  me|.ting  to  be  held  ri;|;pSOoner  than  20  days  after  the  date  the  Commission  receives  the 
report.  Follol^j^  the  hearirj^>- the  Commission,  by  the  majority  vote,  shall  either:  (a)  approve 
the  proposed  setifement  andl^'hter  any  orders  and/or  impose  any  penalties  consistent  with  it;  (b) 
reject  the  prop()sca  .^scttlenieht  and  instruct  the  Executive  Director  to  seek  a  different  settlement; 
or  (c)  reject  the  proposed  selllement  and  instruct  the  Executive  Director  to  schedule  a  hearing  by 
the  full  Commission._;at  its  next  regular  meeting.  If  the  Commission  approves  tiie  settiement.  tlie 
stipulation  shall  be  and  become  fully  enlbrceable  and  the  order(s)  and  penalties  provided  for 
therein  shall  be  deemed  orders  issued  and  penalties  imposed  by  the  Commission,  effective  the 
date  of  such  approval  with  the  same  force  and  effect  as  an  order  issued  or  penalty  imposed  by  the 
Commission. 

F.  If  the  Executive  Director's  report  recommends  a  finding  that  the  Respondent  has  not 
willfully  violated  the  Sunshine  Ordinance  and  dismissal  of  the  Complaint,  the  Executive  Director 
shall  schedule  a  hearing  by  the  full  Commission  at  its  next  regular  meeting  to  be  held  no  sooner 
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than  20  days  after  the  date  the  Commission  receives  the  report.  Following  the  hearing  on  the 
report,  the  Commission,  by  a  majority  vote,  shall  either:  (a)  enter  an  order  dismissing  the 
Complaint;  (b)  reject  the  dismissal  recommendation  and  instruct  the  Executive  Director  to  seek  a 
settlement;  or  (c)  reject  the  dismissal  recommendation  and  instruct  the  Executive  Director  to 
schedule  a  hearing  on  the  Complaint  by  the  full  Commission  at  its  next  regular  meeting.  If  a 
hearing  is  scheduled,  the  Executive  Director  shall  notiiy  the  Respondent  and  Complainant  of  the 
date,  time,  and  location  of  the  hearing  at  least  28  days  in  advance  of  the  hearing  date. 


G.  At  any  time  after  the  Commission  receives  a  Complaint,  the  Exe^tive  Director  may 
enter  into  negotiations  with  Respondent  and  the  Complainant  for  th^^ppose^'of  settling  the 
allegations  in  a  Complaint,  the  terms  of  which,  including  a  propo^e^ppmrnission  order  and/or 
penalties,  would  be  incorporated  into  a  stipulation.  ^|^''  ''^Hs.^ 

1 .        Any  stipulation,  shall  expHcitly  state  that: 


(a) 

under  law  and  these  Regulations; 


The  Respondent  knowingly  and  volujafarily  waives  any  and  all  proe^^dural  rights 
^  and  these  Regulations;  .^-^^^^a.  '^W^' 

(b)  The  Respondent  understands  and  acknowle^||%.at  neither  the  settlement  nor 
any  terms  in  the  stipulation  are  bin^g  on  any  other  agia^^^r  body,  and  does  not  preclude 
the  Commission  or  its  staff  from  rere3^^,,the  matter  to,  coef^Eating  with,  or  assisting  any 
other  agency  or  body  with  regard  to  ^'^m^%,-,or  any  other  rtfa^.j.elated  to  it;  and 

%  ""^^^  "IF 

(c)  In  the  event  the  Commission  a^es  noit^pp%g^^ejf)roposed  settlement  and. 


accordingly,  a  heari^^j 
necessary,  no  CoradlSf 
stipulation. 

The  stipulation  1 


Respondent,^^|4^^y  ordeft| 
of  the  Suniifnl1®m 


Commig^l^'ir  a  Heafi^^p'anel  on  the  Complaint  becomes 
be  disquMfied  becausi^f  prior  consideration  of  the 


Ihe^pertinent  ^ffe  and  may  include  an  agreement  by 

JSed  by  the  Commission  for  a  willful  violation 


H^^^ll  written  subrmMkns  to  lE^^lfimission  or  any  Hearing  Panel  shall  be  on  one  side  of 
letter  si^^^ages  with  mar^mof  at  lejbsf  one  inch  at  the  left,  right,  top,  and  bottom  of  the  page, 
double-spa#^d  in  no  smalle^^an  12  point  type.  Each  page  and  any  attachments  shall  be 
consecutive^^umbered. 


V. 


A.       All  hearings  on  Complaints  and  Enforcement  Actions  shall  be  pubHc  hearings.  The 
Commission  shall  hold  the  hearing,  unless  the  hearing  is  on  a  Complaint,  in  which  case,  it  may 
assign  a  Hearing  Panel  to  hold  the  hearing. 


B.       Except  as  otherwise  provided  herein,  whenever  the  Commission  assigns  a  Hearing  Panel 
to  hear  a  Complaint,  the  assigned  Hearing  Panel  shall  have  the  same  authority,  subject  to  the 
same  restrictions,  as  the  Commission. 
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C.  A  Hearing  Panel  shall  submit  its  report  to  the  Commission,  no  later  than  30  days  after  the 
date  the  Complaint  hearing  is  concluded.  The  report  shall  include  proposed  findings  of  fact, 
proposed  conclusions  of  law.  and  any  proposed  orders  or  penalties.  Upon  receipt  of  the  report, 
the  ExecuiiN  e  Director  shall  (a)  deliver  copies  to  the  Complainant  and  each  Respondent  and  (b) 
schedule  a  hearing  on  the  report  at  the  next  regular  Commission  meeting  to  be  held  which  is 
more  than  1 5  days  after  the  date  tlie  report  is  received  by  the  Commission. 

D.  At  hearings  on  Enforcement  Actions,  the  Complainant  (as  the  real  party  in  interest)  and 
Respondent(s)  shall  have  the  right  to  appear  and  speak  on  his  or  her  ows;;i!ehalf.  In  addition, 
other  individuals  may  testify'  in  support  of  either  of  them.  At  the  conol'osion '"of  the  testimony, 
public  comment  shall  be  had  in  accordance  with  the  Coniniission.ppiip^. 

E.  At  hearings  on  Complaints,  the  Executive  Director,  the^liomplam^t^^and  the 
Respondont(  s)  shall  each  have  the  right  to  appear  and  speafeiQp^s  or  her  ov^i.^ehalf.  In 
addition,  other  individuals  may  testify  in  support  of  either  the  Complainant  or^esj).ondent(s).  At 
the  conclusion  of  the  testimony,  public  comment  shaif'be  had  with  a  maximum  di^e  niinutes 
per  speaker  and  otherwise  in  accordance  with  the;C'6in^ssion  P^PY-  '^^^^^ 

F.  For  the  purposes  of  these  Regulations,  a  hearing  c'o^lifdes  on  the  last  date  on  which  the 
Commission  or  the  Hearing  Panel  hears^gument  or  testimdiyliii.^the  proceeding  and  closes  the 
hearing. 

G.  At  or  prior  to  a  hearing  on  an  Enfor^ment-Action.  no  evidenee'presented,  heard,  or 
considered  in  connection  with  (1)  its  hearing^n  the  original  compiaint  or  subsequent 
proceedings  before  the  Task  Force  prior  to  the^^Tf  Referral,qr(2)  the  petition  to  the 
Supervisor  of  Records  -i\  mil:  rise  to  its  Order,  as^e  case  may  be,  shall  be  admissible  or 
considered  by  the  Comnii.  -ini.  alT  of  which  Orders  shall  be  deemed  final  and  conclusive  for  all 
purposes  hereunder'  "I  he  \  >  >mirission's  sole  detei^^^^tions  shall  be  the  nature  and  scope  of  the 
penalties  or  other  enfor . vnieiu  iciions^ainst  the  Rjespondent(s). 


H.  ^  '  r  ^  -i  ;!r  !k  .       J.e IK- e  shall  appTy%  testimony  given  at  a  hearing  or  to  documents 
or  recoi\:     i  1 1 :  .  .cJ  a.-,  c \ h  \  r  i  i; .  butiihe  Commission  or  a  Hearing  Panel  may  require  that  all 
testiiiHuny  taken  m  a  hcaring.be  giver^ider  oath  and  any  exhibits  presented  be  properly 
aiith^Sfated.  'WTien  hearin'g-;a  Compfaint.  the  Commission  or  a  Hearing  Panel  may  examine  in 
camera  afw^jjblic  record  tfiatia  Respondent  asserts  is  wholly  exempt  firom  disclosure  under  a 
specifically'l^Qlified  exemfkon  available  under  the  Sunshine  Ordmance. 

'^^^>  )f 

I.  A  Respona6£;tvwho;vJails  to  appear  at  a  hearing  on  a  Complaint  shall  be  deemed  to  have 
willfully  violated  thelSuiishi^  Ordinance  as  alleged  in  such  Complaint. 

VI.      DETERMINATION  OF  WILLFUL  VIOLATIONS 

A.       When  determining  whether  a  Respondent's  actions  constitute  a  "willful  violation"  of  the 
Sunshine  Ordinance,  the  Commission  shall  apply  the  definition  of  "willfally"  in  Penal  Code 
section  7.  [Note:  "Willfully"  is  defined  in  section  7  of  the  Penal  Code  as:  "the  word  'willfully,' 
when  applied  to  the  intent  with  which  an  act  is  done  or  omitted,  implies  simply  a  purpose  or 
willingness  to  commit  the  act,  or  make  the  omission  referred  to.  It  does  not  require  any  intent  to 
injure  another,  or  to  acquire  any  advantage."] 
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B.       The  Commission  shall  determine,  no  later  than  30  days  after  (a)  the  dale  a  hearing  on  a 
Complaint  conducted  by  it  is  concluded  or  (b)  the  date  it  receives  the  report  and  recommendation 
of  the  Hearing  Panel  that  conducted  a  hearing  on  a  Complaint,  whether  the  Respondent(s)  has 
committed  a  wHlfiil  violation  of  the  Sunshine  Ordinance. 


C.       The  vote  of  at  least  three  Commissioners  shall  be  required  to  fmd  that  a  Respondent  has 
willfully  violated  the  Sunshine  Ordinance.  A  finding  of  a  willful  violation  of  the  Sunshine 
Ordinance  shall  be  supported  by  findings  of  fact  and  conclusions  of  law,jj^nor  to  taking  the  vote, 
a  Commissioner  who  did  not  attend  the  hearing  held  by  the  Commission  or  by  the  Hearing  Panel 
shall  certify  that  he  or  she  reviewed  the  entire  record  of  the  proce^^jffigs,  including  an  audio 
recording  of  the  hearing. 


vn.    ADMENISTRATIVE  ORDERS  AND  PENALM^S  \ 

A.  The  majority  vote  of  at  least  three  Commissi©hers  shall  be  required  to  (aj'msmiss^.a 
Complaint  or  (b)  issue  any  order  or  impose  any  pj^^^s^(l)  for^^wiUfLil  violation  Q^e^ 
Sunshine  Ordinance  or  (2)  enforcing  a  SOTF  Order  of©||eimipMrbh;pr  an  Order  o|-&e 
Supervisor  of  Records.  ''^tt^ 

B.  The  Commission  may  issue  an  o^p^p^and/or  impose  pe^ties  on  a  Respondent  who 
willfully  violated  the  Sunshine  Ordinance^^^^i|j.lhe  subject  oT^^r^orcement  Action 
requiring  such  Respondent  to  (a)  immediat^^  ceas^^^esist  the  wilHul  violation  or  comply 
with  the  order,  (b)  cure  and  correct  the  willfJl^iolation^S^igh,  whatever  action  is  necessary,  (c) 
immediately  comply  with^^^^j^  Complainant^i,r.eqtiest  thaf-waf%e  subject  of  the  Complaint  or 
(2)  the  SOTF  Order  o^#M^p|or  of  Record^Order  that  was  the  subject  of  the  SOTF 
Referral  or  the  Enf^^nent  PeM^  as  the  case  may  be,  and/or  (d)  as  a  penalty,  pay  (out  of  non- 
City  funds)  to  thef^^^^^md  o:fee  City  within  3%^ays  from  the  date  of  imposition  an  amount 
not  less  than  five  hundr^^^piO^^^^ore  than  fivliihousand  dollars  (S5,000)  for  each  willful 
violation  or ^^urf  to  comp/l^^fir^'''S85t^r,de^of  Determination  or  Supervisor  of  Records 
Order.  hi^^lSl^^e^^on    ^"  -*«--*=--'-^ 
Ordm^S  to  the  S^f 


C.     '^^the  Commissio^^ds  that  ^^spondent  who  is  an  elected  official  or  a  department 
head  wilfig^ violated  the  ^gshine  Ordinance,  the  Commission  may  find  official  misconduct  by 
such  Respoi^^nt  and  proce^b  accordance  with  the  appHcable  provisions  of  Article       of  the 
City  Charter. 


1  may  refera^Respondent  who  willfully  violated  the  Sunshine 
eict  Attorney  for  possible  criminal  action. 


vm.  mscELLi 


?OUS  PROVISIONS 


A.       Once  a  Complaint  is  filed  with  the  Commission  or  an  Enforcement  Action  is  received 
by  the  Commission,  no  Commissioner  shall  engage  in  communications  of  any  kind  outside  of  a 
Commission  meeting  or  Hearing  Panel  hearing  regarding  the  merits  of  the  Complaint  or  the 
Enforcement  except  for  procedural  communications. 


B.       All  Complaints,  investigative  records  of  whatever  nature  or  description,  as  well  as  all 
records  relating  to  Enforcement  Actions,  in  whatever  form,  and  all  information  contained 
therein,  including  any  work  product  (as  defined  in  Code  of  Civil  Procedure  §201 8.030),  in  the 
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custody  of  the  Commission  and  its  staff,  including  internal  notes  taken  by  the  Executive  Director 
or  any  staff  member,  constitute  public  information  and  are  fully  disclosable  non-exempt  public 
records,  except  and  solely  to  the  extent  disclosure  thereof  is  specifically  prohibited  pursuant  to 
any  provision  of  the  California  Public  Records  Act  or  of  any  other  State  lav/,  provided  thai -[he 
specific  statutory  authority  for  such  withholding  is  cited  in  writing  in  accordance  with 
subdivision  (b)  of  Section  67.27  of  the  Simshine  Ordinance. 

C.  The  Commission  and  individual  Commissioners  assigned  to  conduct  hearings  may 
administer  oaths  and  affirmations. 

D.  The  Executive  Director,  the  Complainant  or  any  Respondenifnay  request  the  continuance 
of  the  date  of  a  scheduled  hearing  on  a  Complaint.  The  Respopdint  or^e.Complainant  in  an 
Enforcement  Action  may  request  the  continuance  of  the  date  df  -a  schediire'd::hearing  on  the 
Enlbrcement  Action.  The  request  shall  be  submitted  to  thgt-.g-xecUtive  Directop.and  copies 
provided  to  all  other  parties  no  later  than  14  days  before'^tiie  date  of  the  sc he dflie^;; hearing.  The 
Commission  Chair  or  the  Chair  of  the  Hearing  Panel;/(as  the  case  may  be,  shall  approj^e  or.  deny  a 
timely  request  within  seven  days  of  the  subniission  b'|;|ie  request;and,  in  addition,  siMMave  the 
discretion  to  consider  and  rule  on  untimelv  requests  for's'eohtinualili'es. . 

E.  Every  hearing  on  a  Complaint  and^Enforcement  Act^op^;|hail  be  electronically  audio 
recorded  and  made  available  on  the  Conii^ission's  website  witMiai^S  hours  after  the  hearing 
ends.  1'^%%-*., 

F.  All  notices  and  other  conimumcations'^ereimdiCT^^5||il^^    is  a  "notice  ')  to  be 
;five  shall  be  in  writingv.  rKptice  shall  be  diliv^ed  by  ohi^?eJiP''more  of  the  i 


effecfive  shall  be  in  writingv.  rKptice  shall  be  deii^^ed  by  oii"e|0''more  of  the  following  means: 
(a)  personally,  includiiii:  dcli\  cry  by  a  recogniz^ national  overnight  courier  with  a  signed 
acknowledgement  of  rcccipi.  (h  i  ifinailed,  by  priox^ty  fiist  class  certified  mail,  return  receipt 
requested,  postage'-prc:  b\  confinncd  facsimile,  electronic,  or  digital  means  other  than 

email  (any  of  which  ^  •  i  a  ■  .\  ruing  "  for.furposes  hereof),  in  each  case  as  follows: 

'    ■  '  -  I  ,  '[1  C  IS  cm.  an>  o f  the  Conmiissioners,  or  the  Executive  Director  at  the 


2.  To  a  Respolxdfe.nt,  (a)  if^iihe  Respondent  is  then  a  City  Official  or  other  City 
employee,  to  such  R^|)ondent's  City  office  address,  if  any,  and  if  none,  to  the  address 
hste(i:|^th  the  Contrm|t;r/  Payroll  as  such  Respondent's  current  address  or  (b)  if  the 
Respondeyit  .is  a  fornaSi:  City  official  or  other  employee,  to  the  address  hsted  for  such 
Responden^an;the;.|2ity's  retirement  system  or  (c)  if  the  Respondent  is  neither  a  current 
nor  former  Cvt'^'iofficial  or  other  City  employee,  to  such  Respondent's  last  known 
residence  addrtss  or  an  address  that  is  reasonably  believed  to  reach  the  Respondent. 

3.  To  a  Complainant  in  a  Complaint,  to  the  address  given  in  the  Complaint  for 
receipt  of  notices  and  other  communications  relating  to  the  Complaint. 

4.  To  a  Complainant  in  an  Enforcement  Action,  to  the  address  given  in  the  original 
complaint  filed  with  the  Task  Force  or  in  the  Petition  filed  with  the  Supervisor  of 
Records,  as  the  case  may  be. 
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G.  At  the  time  a  Complaint  or  Enforcement  Action  is  filed  with  or  received  by  the  Executive 
Director,  the  address  for  receipt  of  notices  of  each  of  the  affected  parties  shall  be  confirmed  by 
the  Executive  Director.  Any  affected  party  to  any  Complaint  or  Enforcement  Action  may 
supplement  or  change  the  address  for  notice  by  giving  notice  conforming  to  the  above  to  the 
other  affected  parties. 

H.  All  notices  shall  be  deemed  dehvered  on  the  business  day  received  or  on  the  business  day 
received  when  received  by  confirmed  facsimile.  Any  notice  received  after  5:00  P.M.  on  a 
business  day  shall  be  deemed  received  the  next  business  day.  4-1^?- 
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I  1.  PREAMBLE 


Pursuant  to  San  Francisco  Charter  section — }r§  5.102,  the  San  Francisco  Ethics 
Commission  promulgates  these  Regulations  in  order  to  ensure  compliance  withcairv  out 
the  purposes  and  provisions  of  the  Sari  Francisco  Sunshine  Ordinance,  S.F.  Admin.  Code 
§§  67.1,  et  seq.  These  Regulations  ahall  apply  only  to  complaints  alleging  willful 
violations  of  the  Sunshine  Ordinance  and  referrals  tiomactions  for  enforcement  of  orders 
issued  bv  the  Sunshine  Ordinance  Task  Forcer  and  the  Super^^isor  of  Records.  All 
matters  involving  alleged  violations  of  conflict  of  interest,  campafgn'-fmance,  lobbyist, 
campaign  consultant  or  other  ethics  laws  shall  be  handled  under  tlie  Ediics  Commission's 
Regulations  for  Investigations  and  Enforcement  Proceedings. 

Comment:  See  $111  (pages  3-4)  explaining  why  non-willful  complaints  are  not  subject 
to  the  Commission 's  jurisdiction  and  the  inclusion  of  Supervisor  of  Records  Orders. 

n.  DEFINITIONS 

For  purposes  of  these  Regulations,  the  following  deB^pnsi-fhali 'apply: 

A.       "Business  day"  means  any  da^^er  than  a  Saturda^^unday,  City  hoHday,  or  a 
dav  on  which  the  Commission  office  W^Q%Md.  for  business,  ^^t. 


B.  "Citv"  means  the  City  and  Count^of  S^m  Francisco.  ^ 

C.  "Commission ''-nieahs. the  EtMcs  Commission. 

y     %  \ 

D.  "Com^laiiif '..means  a  ^tten  document|illogmg  a  \nolation  of  the  Sunshme 
Ordinance  filed  wi^Kij^  CommissionT  in  anv  form-6f  media,  including  anv  electronic 
format,  alleging  one  (li^'Qre^'^^Ml^melations.o''f  ^  Sunshine  Ordinance  bv  an  elected 
on'cjal  or'dcparimcnt  heM-of  the  Citv"^"an'#<56untv  of  San  Francisco. 

Comment:  Makes  clear  that  a  ''complaint"  can  be  only  for  a  willful  violation.  See 

E.  '"■^i^VvjSpmplainant"  niigans,  as  applicable,  a  person  or  entity  that  files  a 
complairit'Cb'mplaint  or  who  was  the  original  complainant  in  a  SOTF  Referral  or  an 
Enforcem eht'gjetiti on. 

Comment:  Because  the  orisinal  complainant  in  a  referral  is  the  real  party  in  interest, 
the  definition  has  been  broadened. 

]■ .        "Day"  means  calendar  day  imless  otherwise  specifically  indicated.  If  a  deadline 
falls  on  a  weekend  or  City  holiday,  the  deadline  shall  be  extended  to  the  next  business 
day. 

G.       "Deliver"  fneaRS-tfaasmit  by  U.S.  moil  or  personal  delivery  to  q  per5( 
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The  Commission,  the  Executive  Director,  tbe  Task  Force  or  a  Respondent  receiving 
material  may  consent  to  any  other  means  of  dehvery,  including  deHvery  by  e-mail  or  fax. 
In  any  proceeding,  the  Commission  Chairperson,  designated  CommisGioner  or  hearing 
officer  may  order  that  dehvery  of  briefs  or  other  materials  be  accomphshed  by  e  mail. 

"Enforcement  Action"  means  a  SOTF  Referral  or  Enforcement  Petition,  as  applicable. 

Comment:  Using  a  defined  term  to  distinguish  a  referred  enforcement  case  and  a 
"Comylaint"  filed  with  the  Commission.  See  SV,  pages  9-11}^ 

H.       "Enforcement  Petition"  means  a  petition  filed  by  a  Co^^^aant  pursuant  to 
Section  67.35  (d)  of  the  Sunshine  Ordinance  to  commencej^|3roce^^g.for  enforcement 
of  (1)  an  SOTF  Order  of  Determination  that  is  not  the  .sublet  of  a  S^E^rReferral  or  (2 ) 
a  Supervisor  of  Records  Order  that  has  not  been  cona^e^^vith  by  the  Ret|^dent  to 
whom  issued. 


Same  comment. 


L  "Executive  Director"  means  the  Executive  Diie< 
Executive  Director's  designee. 


if  the  Commission  or  the 


Comment:  Given  the  responsibilities  involved  in  these  cases,  only  the  ED  should  be 


allowed  to  make  the  decisions  assigned  to  the  EDMa^.  .^  ,i 

J.  "Hearing  Pan^f^^feis  a  panel  of  A^^ommissiters  assigned  to  conduct  a 
hearing  on  a  Comj^^t. 


Comment:  Using  outside  Hearing  Officers  has  been  eliminated  as  the  SOTF  believes 
the  nature  of  these  cases  requires  the  direct  involvement  of  the  Commissioners  at 
hearings.^ 


"OrtMljneans  either  a€yF  Orter  of  Determination  or  a  Supervisor  of  Records  Order- 
as  ap^^^Me. 


L.       "Pvefa^p'^.  mc;igi|^a  reference  for  enforcement  and^or  penalties  from  the  Task 


Force  to  the  Ci 


iron,  after  the  Task  Force  has  issued  an  Order  of  Deten 


finding  a  violatio^tff  the  Sunshine  Ordinance.  "Respondent"  means  either  f  ll  an  elected 
official  or  department  head  who  is  alleged  in  a  ComplaiDt  to  have  willfuUv  violated  the 
Sunshhie  Ordinance  or  (2)  the  official,  department  head  or  other  person  who  has  failed  to 
complv  with  an  Order. 

Comment:  Another  clarification  of  the  difference  between  the  Respondent  in  an 
enforcement  case  and  one  who  is  subject  to  a  willful  violation  claim. 
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M.  "RespondcDt"  means  a  person  who  is  alleged  or  identified  in  a  complaint  to  have 
commined  a  violation  of  the  Sunshine  Ordinance.  "SQTF  Order  of  Determination"  means 
an  Order  issued  bv  the  Task  Force  to  a  Respondent  finding  a  violation  of  the  Sunshine 


Ordinance  and  requiring  the  Respondent  to  correct  the  violation. 


N.       "Stipulated  order"  means  an  order  regarding  a  complaint  the  terms  of  which  have 
been  agreed  to  bv  both  the  Executive  Director  and  the  Pv.espondcnt."SOTF  Referral" 
means  a  referral  from  the  Task  Force  to  the  Commission,  for  the  enforcement  of  an  SOTF 
Order  of  Determination  that  has  not  been  complied  with  by  the  Respoii'Sent  to  whom 
issued.  ,0^' 

O.  "Sunshine  Ordinance"  means  San  Francisco  Adm i Tij|frati ve ^^gde  section  §§67.1, 
et  seq..  as  amended  from  time  to  time,  or  anv  ordinancesiepl'acing  it. 

P.        "Supervisor  of  Records  Order"  means  an  otder  issued  by  the  Supervl^aof 
Records"  to  a  Respondent  pursuant  to  Section  6j|pWd)  of  the':Sunshine  Oidinmi^^f 

Comment:  See  footnote  5.  pase  3  of  the  Memorandunu^^^  ^ 

0.       "Task  Force"  means  the  Sunshine  Ordinance  Tas^^ee,  established  by  San 
Francisco  Administrative  Code  scctioCgfe.Q..  '^^^ 

 "Willful  violation"  means  a  \iolat^pn  w^h"e^i|:M;m,di\aduarintentionally  violated 

the  Sunshine  Ordinance  and  acted  or  failel|to  a(;f'^itfi"%e^]ijJowled    that  such  act  or 
failuie  to  act  wai--a  violation  of  the  Sunshin^prdinance.  '0' 

m.    co\iP4^.AtM^  -\m.f:(.4m^  molAttons  of  the  sl^shine 

QRDINANCF.COM  r I  M  M  S  S(  )T1  RI  FFRRALS/ENFORCEMENT 
PRTinONS. 

A.  ^''''\i\   i  crv  n.  +f^-Hit.L+iiii  Cn-Tii mission  staff  or  entity  may  file  a  complaintComplaint 
^v^lM  the  C  LMiinussioiver.  ihe-TddxT>orce  alleging  .  Each  Complaint  shall  be  administered 
•'^Ife'aciGordance  with  Section  I  V  of  these  Regulations.  Upon  receipt  of  a  violation  of  the 

Sunsfifrie  Ordinance.  Wh'enComplaint.  the  Executive  Director  reccivcsshall  immediately 
noti  f\'  'MiE' forward  a  eorn|jiiaini  tliat  the  Task  Force  has  not  yet  considered  or  tliat  is  still 
pending  at  (llG.  l  ask  Foro^' tlie  Executive  Director  may  handle  the  complaint 
pufSHantcop'v-iitlicreo f  tcViSection  IV  of  these  Regulations  or  may.  in  his  or  her  discretion, 
4-ask  Force  has  issued  an  Order  of  Determination  or  a  final 
ing  the  complaint.the  District  .A.ttomev  and  the  California 
Attorney  General 

Comment:  This  paragraph  A  and  the  next  parasrap/i  H  establish  the  tH^o  separate 
paths  that  are  followed  dcpendin'^  on  whether  there  is  a  "Cotnplaint"  filed  for  a  willful 
violation  (^\A)  or  an  "enforcement  "  referral  (^\Ji)  See  i^l'  (pa^es,  9-1 

B.  When  the  i^!xecutive  Director  receives  a  refen'al  fi-om  the  Task  Force,  SOTF 
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Referral  or  an  Enforcement  PetitioiL  the  Executive  Director  shall  immediately  ( 1 ) 
schedule  a  hearing  on  it  at  the  next  regular  meeting  of  the  CommissiorL  provided  that:  1) 
the  Executive  Director  issue  a  vvTitten  notice  to  eaete-be  held  more  than  2 1  davs  after 
receipt  thereof  and  (2)  give  notice  to  the  Respondent  and  the  original  Complainant  (as  the 
real  party  in  mterest)  and,  in  the  case  of  a  SOTF  Referral,  the  Task  Force,  of  the  date, 
time  and  location  of  the  hearing,  at  least  15  days  in  advance  of  the  hearing  date.  The 
Executive  Director  shall  also  provide  a  courtesy  notice  to  the  Task  Force.  Such  hearings 
shall  othervise  bo  governed  by  the  provisions  of  Section  V  of  these  Regulations..  Section 
V  of  these  Regulations  shall  otherwise  govern  the  SOTF  Referral  ahd'^-BifQrcement 
Petition,  to  the  extent  apphcable.  ^j^' 

See  prior  comment.  In  addition,  this  paragraph  removes  the  ED  as  a  party,  limitins  his 
or  her  role  to  that  of  an  administrator.  ,->tc    %  "^^^ 

■ 

C.       If  fbe  Task  Force  or  a  Complainant  notifio.ffithe  District  .Vttomey  or^fe^lifomia 
Attomey  General  of  a  violation  or  alleged  viokj^^g^pf  the  Sunshine  Ordinance?-:thej-:-->-' 
Executive  Director  shall  not  tolcc  action  on  the  ]  ro^I.orc  omplaint  regarding  zhar 
violation  or  alleged  violation  until  at  least  40  days  aft^T:yhg^n6tinchtion  datc.Xo''' 
enforcement  action  shall  be  taken  on  a  SOTF  Referral  o^li^Enfor cement  Petition  nor  anv 
action  taken  bv  the  Commission  wi-feEe^pect  to  a  Complam^iailess  at  least  40  davs  have 
elapsed  after  the  date  the  District  Attoi^j^ad  the  Califomia'^^lorney  General  shall  have 
been  notified  bv  the  Task  Force  of  the  ^in^^tevcomplaint  re""^^g  in  the  SOTF 
Referral  or  bv  the  Executive  Director.  ui%Le  ca^^fe^omplainl^'r  Enforcement  Petition, 
as  die  case  may  be.  \  ""^^^^^ 


Comment:  Reyhrasins  of  the  parasraph  Staff  included  to  satisfy  the  40-dav  threshold 
in  Section  67.35(d),  as  explained  in  Staffs  Memorandum,  pase  4,  re  this  Section  III.C. 

TV.      CO]VIPLAEvAj;\^¥liMtONS;J^PQRT  AND  RECOMMEXDATION 


Comment:  litis  Section  TV  deals  solely  with  Complaints  for  willful  violations. 


hall  thoroughly 

investigaWS%:h  ComplaS.  The  investigation  (d^  shall  be  completed  within  30  davs  after 
the  Compla^ls.'.iiled...^  shall  include  interviev\'S  of  the  Complainant  and  die 
Respondent  anS^l.€g^^  of  all  documentary  and  other  evidence  submitted  bv  the 
Complainant  and^^spondent.  or  by  other  persons  on  their  respective  behalves,  in  support 
of  or  in  oppositi(^n  to  the  allegations  in  the  Complaint  and  Cc^i  mav  include  interviews  of 
anv  other  persons  and  the  review  of  anv  other  documentary  and  other  evidence  deemed 
relevant.  All  interviews  shall  be  audio  recorded  and  maintained  as  pan  of  the 
investigative  files. 

Comment:  This  section  has  been  reworked  to  emphasize  the  need  for  prompt 
completion  of  the  investigation,  its  completeness  and  ensure  the  information  obtained 
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L\  avaihihlL'  to  ihe  parties  and  the  public. 


shall  be  conducted  in  a  confidential  i 


!r,  pursuant  to  San  Francisi 


Charter.  Appendix  C,  aection  C3.699  13. 


Report  of  Investigation. 

After  the 


4^  A^r  the  Executive  Director  hasinvestigatiop  of  the  Complaint  is  completed-te 

or  her  investigation,  the  Executive  Director  shall  prepare  a  written..c^M-rej)ort 
summarizing  his  or  her  with  proposed  factual  and  legal  fmdings>;,-^:t'he  draft  report  shall 
contain  a  summary-  of  the  legal  provisions  cited  by  the  complg^'tanjdU)  the  evidence 
gathered  through  the  Ethics  Commission's  investigation,  ir;c|uding  iig.|;:.exculpator>^  and 
mitigatiDg  information.  In  investigation,  (h)  the  provisims'ik  the  SuiMme  Ordinance 
relevant  to  the  report  Complaint  and  the  Executive.E^recf"Qt  inay  presenf'sfatemcnts 
gators  oj^-^'thers  relating  to  the  stat'^gnts  of 


including  hei 


.  declarations  of  b 


.  or  the  g 


1  of  any  other  evi)d:affce.  The  report  shall  not  exce@^Qc:<-^ 


eluding 


cbments. 


proposed  findings  and  (  c)  the  Executive  Director's  recdm|^.dation,  which  shall  be 
comprised  of  one  of  the  follov>ing:  afei^ther:  d)  a  finding  tn^^espondent  willfullv 
violated  the  Sunshine  Ordinance  with'-a^irQ^posed  order  and  ali^pipposed  penalties;  b(2) 
a  fmding  that  Respondent  willfullv  violate1i'lii"||gtinshine  Ordh^i^e'and  a  proposed 
settlement  ( in  the  form  of  a  stipulation.  d|cisiori'^^^g^the  Com|lfainant  and  order; 
Respondent )  satisfactory^  to  the  Executive%[irec^f  or^^^|^pmHing  of  no  \iolation  of  that 
the  Respondent  has  nQg-y^lfullv  violated  t^^'SSnshine  Ordinance  and  dismissal.  Thea 
recommendation  ^|3fli  the  C^&jm|Maint  be  dismilsed.  ^ 

Comment:  WTiile  some  members  of  Staff  may  be  lawyers,  the  SOTF  believes  that  the 
staff  s  investisation  and  factual  findinss  should  be  the  extent  of  their  report  to  the 
Commissiotu  If  an  attorney's  explanation  of  applicable  law  is  needed,  the  DCA 
assigned  to  the  Commission  can  provide  it,  much  as  the  DCA  assisned  to  the  SOTF 
does  with  respect  to  each  complaint  filed  with  it.  Since  the  report  will  be  short  or  long 
^"^dependin^i  on  the  extent  and  complexity  of  the  investisation,  a  page  limit  seems 
inappropriate.  ;'. 

report  sM^l  be  delivered  to  the  Commission. 


nComplainant  and  the  Respondent,  each  of  whom. 
withm'^O  davs  after  receipt  of  Sunshine  Ordinance  and  Penalties.  If  the 
report  recommends  a  finding  of  violation  and  penalties,  the  Executive 


Director  shall  schedule  c 
Rcgulationa. 


ng  pursuant  to  Section  IV.C.  of  tliese 


Order.  If  the  report  i 


ends  a  finding  of  violation  and  settlement,  the  Executive 


Thereafter,  any  two  or  more  Commissioners 
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may  cause  the  draft  report,  may  submit  comments  and  proposed  changes  to  the  draft 
report  to  the  matter  to  be  calendared  for  consideration  by  the  fall  Commission  in  open 
session  at  the  next  Commission  meeting  held  no  sooner  than  ten  days  after  the  date  the 
Executive  Director  informs  the  Commission  of  the  proposed  stipulation,  decision  and 
order.  During  the  meeting  at  which  the  Commission  considers  the  proposed  stipulation. 


Commissioners  may  ask  staff  questions  and  shall  talce  c 


of  the  folio 


of  which  requires  the  vote  of  three  Con 


:  1)  accept  the  proposed  stipulation;  2) 


reject  the  proposed  stipulation  and  instruct  staff  to  seek  a  different  settlement  amount; 
3)  reject  the  proposed  stipulation  and  instruct  staff  to  schedule  a  he|aang^pursuant  to 
Section  IV.C.  of  these  Regulations-Executive  Director  and  to  thegother.  Within  10  davs 
after  receipt  of  any  such  comments  and  proposed  changes.  thg^lExilutive  Director  shall 
meet  and  confer  with  the  submitting  party  regarding' them.i^^llo wij^fe^iiiLch  meetings  the 
Executive  Director  may  revise  and  shall  complete  the  repoi^-^d  submliTfe^to  the 
Commission,  the  Complainant  and  the  Respondent.  ^t%6mplainant  anl^^espondent 
may  each  submit  to  the  Commission  written  exceptions  to  the  report  at  leasf  ^E^avs 


before  the  meeting  at  which  the  report  is  sched^feto  be  he^<i.  Copies  of  such  ^ 
exceptions  shall  also  be  sent  to  the  Executiveuirf^lF^-and  tk^other  party. 


Comment:  The  chanses  to  this  varasravh  are  intended  to  sive  the  parties  an 
opportunity  to  review  the  draft  report  for  errors  and  convince  the  ED  to  modify  it 
before  it  soes  to  the  CommissionersSM^^^^,  <r;-'' 


D .       If  the  Executive  Director '  s  reporffeecon 


§^-avj5nding.6ff  willful  violationfs) 


and  proposes  any  order  and/or  the  imposi&n  oj^y'pllM^^rfhe  Executive  Director 
shall  schedule  a  hearial^Il^^e  fall  Commisli^  at  its  nexSfegular  meeting  to  be  held  no 
sooner  than  20  da^^^fter  ^^^te  the  Comm^ion  receives  the  report. 


If  two 


decommission  do  nyfequest  the  matter  to  be  calendared, 


iidjiyion;  2)  have  the  Commission  Chairpers* 


^ign  the  stipulation;  and  '\)  iiafej 


Kfee 


^^^ding't)^^|)jation  and  stipulated  order. 

^Comment:  This  paragraph  ensures  that  there  will  be  a  hearing  whenever  the  ED 
recommends  a  finding  of  willful  violation  and  penalties.  The  Respondent  is  entitled  to 
a  hearing,  as  the  consequences  are  potentially  too  severe  not  to  have  the  Commission 
itself  make  the  final  decision. 

E.       If  the  Exi^iiiM^  Director's  report  recommends  a  finding  of  willfiil  violationi's') 
and  approval  of  ^pbposed  settlement  in  the  form  of  a  stipulation  signed  bv  the 
Complainant  and'the  Respondent,  the  Executive  Director  shall  schedule  a  hearing  bv  the 
full  Commission  at  its  next  regular  meeting  to  be  held  no  sooner  than  20  days  after  the 
date  the  Commission  receives  the  report.  Following  the  hearing,  the  Commission,  bv  the 
vote  of  at  least  three  Commissioners,  shall  either:  (a)  approve  the  proposed  settlement 
and  enter  any  orders  and/or  impose  any  penalties  consistent  with  it:  Qo)  reject  the 
proposed  settlement  and  instruct  the  Executive  Director  to  seek  a  different  settlement:  or 
(c)  reject  the  proposed  settlement  and  instruct  the  Executive  Director  to  schedule  a 
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heaiipg  in  bv  the  fuU  Commission  at  its  next  regular  meeting.  If  the  Commission 
approves  the  settlement,  the  stipulation  shall  be  and  become  fullv  enforceable  and  the 
order(s1  and  penalties  provided  for  therein  shall  be  deemed  orders  issued  and  penalties 
imposed  bv  the  Commission,  effective  tlie  dale  of  such  approval  with  the  same  force  and 
effect  as  an  order  issued  or  penalty  imposed  bv  the  Commission. 


Comment:  This  paragraph  senerally  follows  the  Staff's,  with  some  further  specifics 
re^ardin<i  the  heariri'^  since  the  fact  of  a  '^willful  violation"  by  an  Official  or 
deparimeni  head  requires  the  Commission 's  attention,  although  a  complaint  may  be 
satisfied.  ^{ 

J- 

h-. — Finding  of  No  \  lolation  of  Sunshine  Ordiixiiiicc  andr:.pjsmissat^^If  the 

Executive  Director's  report  recommends  a-ifinSIng  of  no'-^^^iation  and  that 
the  Respondent  has  not  willfully  violated-%&''Simshine  Ordin^ee  and 
dismissal  of  the  Complaint,  the  ExeGufive  Director  shall  oo  infol^-fee 
Commission.  Thereafter,  any  twa^|.gnore  Coi^missioners  may  cauije:|he 
matter  to  be  calendared  for  conG'iderd%%:;Schediffe$a  hearing  by  the  ml 
Commission  in  open  session  at  thefts  next^jS^pm^  gular  meeting  to  be 

held  no  sooner  than  t€B20  davs  after  the  da^the  Executive  Director 
mformsCommission  reegdiV'es  the  Commissidii^'.^feeport.  Following  the 
dismissal  recommendation:'  Durmghearing  on  m^^eeting  at  w^hichreport. 
the  Commission  considersihe''di^misgal  recommeri^!iMo"n,  Commissioners 


isk  staff  queg 


r-aad:l--bv  the  mafOrity  vote.  §hall  talce  one  ofeither:  (a) 


enter  an  order  of  dismissing  Ilje  foUowiiig  agllgn'sf  each  of  which  requires 
the  votc-of|!ireey^  accept  tfit'dismissal  recommendation; 

SConiplaint:  (Miieject  the  dismissal  recommendation  and  instruct  the 
E^fe'diitive  DirectoFto  seek  a  settMinent:  or  (c)  reject  the  dismissal 
r'ecornmendation  and  mstruct  staff tof seek  a  settlement;  or  3)  reject  the 
dismisst^  .'#commenSatiQn.  and  m^truct  staff  the  Executive  Director  to 
l^schedulo  a  hearinii  pur!3uant-tD -Section  FV.C.  of  these  Regulations. 


■^-^^m^f..-i*>^ler  ^-stf  equcst  to  calcndargn  the  matter  for 
: d e ratljp^C o mp  1  aint  by  the  full  Commission  must  be 


ved  bv  the 


Executive^ljee^ 

that  the  Executive  Director 


comply  witli  tlie  applicable 


.  reqMements. 


atSfja'ifagxf  regular  meeting.  If  two  or  more  members  of  tlie  Conmiission  do 
not  p|quest  the  matter  to  be  calendared.a  hearing  is  scheduled  the  Executive 
Director  shall  takt 


^  furtlier  action  except  that  he  or  she  shall  inform  the 
notify  the  Respondent  and  Complainant  and  the  Respondent  of  the  findiag 
of  no  violation  imd  dismissal. 


Comment:  This  paragraph  ensures  thai  there  will  be  a  hear  ins  whenever  the  ED 
recommends  a  findinii  of  no  willful  violation.  The  complainant  is  entitled  to  a  day  in 
court  and  the  maintaining  of  a  level  playing  field  is  too  important  not  to  have  the 

■P- 
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Commission  itself  make  the  final  decision. 


 Delivery  of  Report  and  Notice  of  Hearing.  If  a  hearing  is  scheduled  pursuaaf-^ 

section  IV.B.,  the  Executive  Director  shall  deliver  to  each  Respondent  and  the 
Complainant  a  copy  of  the  report  summarizing  the  Ethics  Commission's  investigation, 
with  written  notice  of  the  date,  time  and  location  of  the  hearing,  at  least  4428  days  in 
advance  of  the  hearing  date.  The  notice  shall  inform  each  Responden|,that  he  or  she  has 
the  right  to  be  present  and  represented  by  counsel  at  the  hcaiing.  ^^0^'^'^^^ 

Comment:  As  noted  in  the  Memorandum,  under  the  Sunshine  Ordinance,  the  City 
Attorney  may  be  disqualified  from  representing  the  respondent 

G.       At  any  time  after  the  Commission  receives  mt^ompl'aipt.  the  Executive-Director 
may  enter  into  negotiations  with  Respondent  and^e  Complainant  for  the  purpose  of 
settling  the  allegations  in  a  Complaint,  the  teEE^^fewhich.  iri&iuding  a  proposed  , 
Commission  order  and/or  penalties,  would  be  incorpS^ated  i^%»stipulation.  .y 
 Response  to  the  Report. 

1.        If  a  hearing  is  scheduled,  cac]^^|sgondent  may  subrMf^wTitten  response  to  the 
report.  The  response  may  contain  leg^^^^^ts,  a  summarflj^^dence,  and  any 
mitigating  information.  The  response  s^l  nSf?^:e^(i^lQ  pages  ^^uding 
attachments.Any  stipulation,  shall  explicHly  state;tlmffi|i«;ix.^  -"^ 


L^^^.,The  Executive'^feector  mai^'^'submit  a  written  rebuttal  t 


?ap(tei|&.^If  the  Exccut^|Dircctor  chooses  to  do  so,  the  Executive 
Du-octo"]^^  dehvcr  th^buttal  to  the  Commission  and  each 
Respondcn^^icd  in  ^^-eport  no  later  than  seven  days  prior  to  the  date 
of  the  hcarin^^ic  rgpittal  shall  not  exceed  five  pages  excluding 
attachmen  ''^^0^' 

(a)  Thl' Respondent  knowingly  and  voluntarily  waives  anv  and  all  procedural 

rights  under  law  and  these  Regulations; 

(b)  The  Respondent  understands  and  acknowledges  that  neither  the  settlement 

nor  any  terms  in  the  stipulation  are  binding  on  anv  other  agency  or  bodv.  and  does 
not  preclude  the  Commission  or  its  staff  from  referring  the  matter  to.  cooperating 
with,  or  assisting  any  other  agency  or  body  with  regard  to  the  matter,  or  anv  other 
matter  related  to  it;  and 
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(c)  Id  the  event  the  Commission  does  not  approve  the  proposed  settlement 

and,  accordingly,  a  hearing  before  the  Commission  or  a  Hearing  Panel  on  the 
Complaint  becomes  necessary,  no  Commissioner  shall  be  disqualified  because  of 
prior  consideration  of  the  stipulation. 

2.        The  stipulation  shall  set  forth  the  pertinent  facts  and  may  include  an  agreement  by 
Respondent  as  to  anv  order  issued  or  penalty  imposed  that  anything  by.  the  Commission 
for  a  v^llful  violation  of  the  Sunshine  Ordinance.  ^  / 

H.       All  written  submissions  to  the  Commission  or  anv  He^pin"g?i?:anel  shall  be  on  one 
side  of  letter  size  pages  with  margins  of  at  least  one  inch  afijtKe  left:%gfat.  top  and  bottom 
of  the  page,  double-spaced  in  no  smaller  than  12  point  tvpe?''-:Each  page-^yid  any 
attachments  shall  be  consecutively  numbered.         -^'^  "^^^^^ 

Comment:  These  ''stipu/ation  "  provisions  were  moved  to  this  part  of  Section  Varnt 
generaJIv  follow  the  Staff's  Draft 

V.       HEARINGS:  GENERAL 

A.       General  Rules 


Public  Hearing 


The  hearing  shall  be  .Qpemlo.lhe  public. All  iieafings  on  Cdmplaints  and  Enforcement 
Actions  shall  be  public  hearings.  The  Commission  mavshall  hold  the  hearing,  or  the 
Commission  unless  the  hearings  on  a  Compl^t.  in  which  case,  it  may  assign  one  of  its 
members  or  a  heanng  jjtlicera'fleanng  Panel  to-ihoT^  the  hearing  and  submit  a  report  and 
recommendatwn  lo  tlie  (    \  tnTissntti-  Vi-^e  Coriimiasion  holds  the  hearing,  the 
Coini^tjg^^6jnc.'may.  a:.yigh"'un.-out5ide  heiirii^g"'pfficer  as  the  presiding  officer  at  the  hearing, 
as  qj^if  orth  in-^eu  \ 

''•'Fbr::.Tai3k  Force  reterrals..ihe  tollov\[mg  partiea  have  the  right  to  appear  and  spealc  on  his 
or  h6r?0Vi'n  bchalt'  rft 

I'  I  'C;.ri  (Mhcrwise  provided  herein,  whenever  the  Commission  assigns  a 
!  ^  iiMaint.  the  assigned  Hearing  Panel  shall  have  the  same 

.11.     I  .      .:..:[•    1.  rcstnctions.  as  the  Commission. 


C.       A  Heannt  Panel  shall  submit  its  report  to  the  Commission,  no  later  than  30  davs 
after  the  date  the  Complaint  hearing  is  concluded.  The  report  shall  include  proposed 
findings  of  fact,  proposed  conclusions  of  law  and  anv  proposed  orders  or  penalties.  Upon 
receipt  of  the  report,  the  Executive  Director  shall  (a)  deliver  copies  to  the  Complainant 
(and  each  Respondent  and  fb)  schedule  a  hearing  on  the  report  at  the  next  regular 
Commission  meeting  to  be  held  which  is  more  than  1 5  davs  after  the  date  the  report  is 
received  by  the  Commission. 
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ir        D.       At  hearings  on  Enforcement  Actions,  the  Complainant  ('as  the  real  party  in 
mterest)7  and  Respondent(s)  shall  have  the  right  to  appear  and  spealc  on  his  or  her  own 
behalf.  In  addition,  other  uidividuals  may  testify  in  support  of  either  of  them.  At  the 
conclusion  of  the  testimony,  public  comment  shall  be  had  in  accordance  with  the 
Commission  policy. 

E.       At  hearings  on  Complaints,  the  Executive  Director,  the  Complamant  and  the 
Respondent(s)T  .if^-"'^. 
ifc  No  other  live  testinaeny  shall  be  pemuttody: 


For  complaints  alleging  a  violation  of  the  Sunshine  Ordinance,  the'ljoJIo'VMng  parties-each 
have  the  right  to  appear  and  speak  on  his  or  her  own  behalfj-^tn  additioay;other 
individuals  may  testify  in  support  of  either  the  Compl^^^  or  Respondent(s^  At  the 
conclusion  of  the  testimony,  pubhc  comment  shaJlijie  had  with  a  maxunum  of  five 
minutes  per  speaker  and  otherwise  in  accordan^^th  the  C'^mmission  poIic\ 

"^^^^  Si 

Comment:  The  forsoins  yarasrayhs  open  up  the  hearing  to  the  public  and  the  parties 
so  that  the  concept  of  an  open  and  full  hearins,  as  is  the  practice  of  the  SOTF,  is 
emulated.  The  restrictions  on  speaker^^clMm^ihe  public  ^^^^^  consistent  with  that 

Executive  Director;  and  "  ^^'^^^^.^'x  / 

ir        R  For  the  ]3iug:poses  of  these  ^gul3€t)ns"^stiMrMt  concludes  on  the  last 

r  the  HearM^^anel  hear^^gument  or  testunonv  in  the 


crf^nsidered  in  c"^ 
^^fieedings  before 


testimony  s^^ifbe  permitted.- 


an  Enforcement  Action,  no  evidence  presented,  heard 


.^^its- hearings  on  the  original  complaint  or  subsequent 
'or  to  the  SOTF  Referral  or  {2-.  Standard  or 


he  petition  to  t 


i^dr  of  Records  giving  rise  to  its  Order,  as  the  case  mav 


be,  shdWe. admissible  (^^onsidered  bv  the  Commission,  all  of  which  Orders  shall  be 
deemed  ^^md  conclupve  for  aU  purposes  hereunder.  The  Commission's  sole 
determinati^^fefaall  bej^e  nature  and  scope  of  the  penalties  or  other  enforcement 
actions  againsFi^^^pondentCsV 


Comment:  This  new  section  reflects  theyrinciple  that  an  "enforcement''  hearins 
cannot  be  used  to  retry  the  underlying  facts  that  lead  to  the  Enforcement  Order  that 
has  not  been  complied  with.  Staffs  proposal  to  simply  shift  the  burden  of  proof-  see 
parasraph  3  below  —  reopens  the  entire  process  when  the  complaint  was  one  for  a 
non-willful  violation.  It  is  because  of  the  respondent's  inaction,  after  several  hearings 
before  the  SOTF,  that  the  case  is  beins  heard  by  the  Commission. 
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Thn  rnrnmiflsion  may  dotGrmmo  that  a  Respondent  has  commitred  a  violation  of  the 
STiDishiDe  Ordinonce  only  if  a  person  of  ordinary  caution  and  prudence  would  conclude. 
ba^r.cd  on  a  prcpondoronce  of  rho  evidence,  that  the  Respondent  has  committed  the 

Comment:  This  provision  was  eliminated,  as  the  SOTF  believes  the  Commissioners 
can  determine  for  themselves  what  level  of  proof  or  standard  is  suitable. 

H.       No  formal  rules  of  evidence  shall  apply  to  testimony  given  at  ahearing  or  to 
documents  or  records  submitted  as  exhibits,  but  the  Commission  or-a'  Hearing  Panel  may 
require  that  all  testimony  taken  in  a  hearing  be  given  imder  oath.:^d  anv  exhibits 
presented  properly  authenticated.  "When  hearing  a  Complaink?me.t@Qrnmission  or  a 
Hearing  Panel  mav  examine  in  camera  anv  public  record  th'il  a  Re^:ojident  asserts  is 
wholly  exempt  from  disclosure  under  a  specifically  iderttiiiM  exemptiBntavailable  under 
the  Simshine  Ordinance.  n         ,  '  ""^'^lli^:. 

Comment:  The  provision  to  apply  th e  Administrative  Procedure  Act  to  hearinss  has 
been  dropped.  (See  paragraph  4  below.)  Since  complainants  are  not  expected  to  know 
those  rules  and  the  evidence  is  senerally  simple  and  not  controverted.,  sivins  the 
Commission  the  ri^ht  to  decide  how  much  of  it  should  meet  some  evidentiary  standard 
seemed  sufficient.  '^%;%;^>  "'^^yf^-: 

^.  Burden  of  Proofl.       A  Responde^ife'llGiails  to  appeaPt'tfa^earing  on  a 

Complaint  shall  be  deemed  to  have  willMlv  vi cA aicd  the  !^unshirie  Ordinance  as  alleged 
in  such  Complaint. 

Comment:  This  provision  was  moved  from  Section  VI^.  7  below. 

If  the  maner  is  a  Taslc.il'oB: e -f-eferral.  the  RespoMent  will  bear  the 
burden  of  proof  to  shdw-fchTH4^e,  oj^he.:.did.  not _^\'i"6 late  the  Simshine 
Ordmancer  Jrr  siKb  Laseij-t^^e  Re'iroii4eht  must  refute  or  rebut  the 
e^■  ldt^nce  to  shovy'that  he  of '^j:^e:, did  not  violate  the  Simshine  Ordinance. 
Vi:      DETER^iil^ATTON       \\1LLFUL  VIOLATIQNS. 



If  tHg^mattor  is  not  a  TaVI  1  v_c  .ciefral,  the  Executive  Director  bears  the  burden  of  proof 
and  mvM  um^-^-i  ■  l~e  -^KHWarua^e^^^^rth  m  Section  V.A.2.  of  these  Regulations  in  order  for 
the  C>:-r.  d  i^hi  the  Respondent  has  committed  a  violation  of  the  Sunshine 

Ordinal 

A.  When  dcici  l  .cr  a  Respondent's  actions  constitute  a  "willfiil  violation"  of 

the  Sunshine  (  i'  '  i^mmission  shall  apply  the  California  Penal  Code  definition 

of ''willfully"  cui  rc 1 1 1 1\  Calilornia  Penal  Code  section  7. 

Comment:  See  Memorandum. 

4  Rules  of  Eyidence 


All  evidence  admigsible  in  on  administrative  proceeding  governed  by  the  California 
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Administrative  Proceduie  Act  shall  be  admiGGible  in  the  hearing.  The  Executive  Director 
or  the  original  Complainant  (for  Task  Force  refeKals)  and  each  Pvespondent  and  shall 
have  the  right  to  introduce  e}diibits  and  to  rebut  any  evidence  presented. 


Gommetit:  See  Comment  to  Section  V.H.  above. 


 Exhibits 

Where  the  Executive  Director  or  the  original  Complainant  (for  Tasl^brcg,  referrals)  and 
the  Respondent  stipulate  to  the  admissibility  of  an  exhibit,  they^^giall  so  advise  the 


Cos 


1  adva 


;  of  the  hearing.  For  all  other  exhibits^feitl^f  Ae  Executiv 


Director  or  the  original  Complainant  (for  Task  Force  referms)  or  tK^pg.spondent  r 
move  to  admit  a  particular  exhibit  at  the  hearing,  and  tl^.nonrmoving  p^gfty  shall  ha'v  e  an 
opportunity- to  object  prior  to  the  Commission  rulin^iatt'-fe 

 Oral  Argument 


At  the  hearing,  the  Executive  Director  or  original  Co^^ 
and  each  Respondent  shall  be  allowed  oral  argument. 


isioner,  or  hearing  officer  s 


Task  Force  referrals) 
gned 

length  f 


arguments.  ^^^^p^-r^.  "''■^^fe. 

Comment:  The  rules  for  the  conduct  of  the  hearins  can  be  adopted  ad  hoc  by  the 
Commission  or  in  its  By-laws,  rather  than  being  spelled  out  m  detail  in  the 
Resulations,  based  on  its  experience  hearins  these  cases,^ 


the  Sunshine  Orc^^ce.  If  the  Commission  assigns  one  of  its  members  or  an  outside 
hearing  officer  to''  conduct  the  hearing,  the  assigned  member  or  hearing  officer  shall 
submit  a  report  and  recommendation  to  the  Commission  no  later  than  30  days  after  the 
date  the  hearing  on  a  Complaint  conducted  by  it  is  concluded,  as  described  in  section 
VI.E  of  these  R.egulationG.  Thereafter,  the  Commission  shall  determine,  no  later  than  15 
days  after  or  (b)  the  date  it  receives  the  date-report  and  recommendation  of  the  report  and 
reconmiendation  is  deliveredHearing  Panel  that  conducted  a  hearing  on  a  Complaint 
whether  the  Respondent(s)  has  committed  a  willfal  violation  of  the  Sunshine  Ordinance. 


Macintosh  HD:Uoers:HomeFolder:Deslctop:SOTF  Submittal/Ethrcs  Rsgg/Grosg 
W02-WEST:5DASI\403055029.1  zl2- 


lahine.  Complaints  AjgusL  1 "  JIO 10.  dec 

45 


C  The  votea  vote  of  at  least  three  Commissioners  afeshall  be  required  to  find  that  a 

Respondent  has  comminod  a  violation  ofv\allfullv  violated  the  Sunshine  Ordinance. 
TheA  tinding  of  a  willfu]  violation  of  the  Sunshine  Ordinance  shall  be  supported  by 
findings  of  fact  and  conclusions  of  law  and  shall  bo  based  on.  Prior  to  taking  the  entire 
record  of  the  procoedingii.  Each-vote,  a  Commissioner  who  participates  in  did  not  attend 
the  hearing  held  bv  the  decision  shall  cenifv  onCommission  or  bv  the  record  Hearing 
Panel  shall  cenifv  that  he  or  she  personally  heard  the  testimony  (either^ in  person  or  by 
listening  to  a  tape  or  recording  of  the  proceeding)  and  reviewed  th^^i'dence,  or 
otherwise  reviewed  the  entire  record  of  the  proceedingsr.  includig^E 
the  hearing. 

 Administrative  Orders  and  Penalties;  W"a 

MI.     ADVUNTSTRXTrV E  ORDERS  AND  PFNALtlES 

^A.     The  vetesmaioritv  vote  of  at  least  three  GpmmissioneK  areshall  be  reqtu|ed;>fo'(a} 
dismiss  a  Complaint  or  (h)  issue  anv  order  or  impoaf-jQTdersj^iapy  penalties  (T^CS'r  a 
willful  violation  of  the  Sunshine  Ordinancer  '^^^^^^ 

or  (2.  To  determine  whether  a  violafion}  enforcing  a  SOTFAlprder  of  Determination  or 
an  Order  of  the  Sunshine  Ordinance  isHvitlLiiL  the  Commission-shall  consider  all  the 
relevant  circumstances  surrounding  the  case,  including  but  not  iimrt'edSupervisor  of 
Records.  ' 


(g)  whethej:!i^x-and/'or  ii^ose  penalties  dfl^a  Respondent  compUed  with  all  aspects 
of  the  Sunshinc^0rdinance;'  but  failed  who  wMfullv  violated  the  Sunshine  Ordinance 
or  who  is  the  subject:  of  ah- fM^z>rcement  A^ion  requiring  such  Respondent  to  (a) 
inime"diatelv, cease  and.desist  the  wiUfiiKviolation  or  complv  with  the  order,  (h)  cure 

con^ccf'tlie-.willful  violation  through  whatever  action  is  necessarv,  (c) 
immediately  cdjnplv  witmD;:)fee  appropriate  time  frame  for  good  cause; 

'^^^^^  volume  of  ^.^rds  ret^estcd,  and  the  extent  to  which  they  w'ere  practically 
a^^$^\Q\  and/ov  T|| 
||' 

(c)  whcmetyith  ( Jgl^the  Complainant's  request  that  was  the  subject  of  the  Complaint 
or  (2)  the  'Sf)^-E<^rder  or  the  Supervisor  of  Records  Order  that  was  the  Respondent 
consulted  wi^^ounscl  prior  to  committing  subject  of  the  alleged  \iolation. 

2r.  If  the  CommisGion  finds  that  Respondent  committed  a  vvilltiil  violation  of  SOTF 

Referral  or  the  Enforcement  Petition,  as  the  Sunshine  Ordmancc,  the  Commission  may 
issue  orders  and  penaltieo  requiring  the  Respondent  to: 

(q)  cease  and  desist  the  violation; 
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(b)  disclose  any  documents  or  records  required  by  law;  and^or 

(e3  case  may  be  and/or  (d)  as  a  penalty,  pay  a  monetary^  penalty-  (out  of  non-  Citv 

funds)  to  the  general  fond  of  fbe  City  iawithin  30  days  from  the  date  of  imposition  an 
amount  B^4e-not  less  than  five  hundred  ($500.00)  nor  more  than  five  thousand  dollars 
($5,000)  for  each  \^olation.  The  Respondent  may  not  use  Cit>^  monies  to  pay  such 
penalties-wiUfal  violation  or  failure  to  comply  with  an  SOTF  Order  of  Determination  or 
Supervisor  of  Records  Order.  In  addition,  the  Commission  may  refer  a.  Respondent  who 
willfully  violated  the  Sunshine  Ordinance  to  the  San  Francisco  Distfi"CT-t4ttomev  for 
possible  criminal  action.  r  -;  '  ' 

4C.     If  the  Commission  finds  fbat  a  Respondent  who  is  ^  elected-official  or  a 
department  head  committed  a  vvillful  violation  ofwillfuMy  vi^plated  the'-^S^nshine 
Ordinance,  the  Commission  may  also  issue  a  finding^'fr^d.  official  misconduct  bv  such 
Respondent  and  so  inform  the  Mayor  or  appointing! uthorit>^ 


When  deciding  penaltie 


-proceed  in  accoM^ee  wr 


Article  XV  of  fbe  Commission  shall  consider  all  the  i 
the  case,  iacludiag  but  not  hmited  to:Citv  Charter. 


applicable  provMons  of 
:tliiLStances  surroundiDg 


Comment:  Most  of  these  parasrayhs  have  been  edited  for  better  understandins,  with 
no  sisnificant  changes  in  their  substantive  effect.  The  exception  is  the  requirement  in 
parasraph  5  to  "consider  all  the  relevant  circumstances"  which,  with  its 
subparagraphs,  has  been  eliminated.  See  _§V}J^ 


-fee-s 


vm. 


QVISIONS 


(b)  t^^^g^^p^^gbsc&^^my  i^f]^^^  deceive,  or  mislead; 

Once  a  Com^Snt  is  fillfcgflth^the  Commission  or  an  Enforcement  Action  is 


^ed  by  the  Comraisg-ion,  no 


^ssioner  shall  engage  ia  communications  of  anv 


kinS^liside  of  a  ComiB|^on  m^ing  or  Hearuig  Panel  hearing  regarding  the  merits  of 
the  Co'^^t  or  the  Enfflcement  except  for  procedural  communications. 

(c)  whcti^^e  vifflafion  was  an  isolated  incident 


(d)  whether  l5ie  R.CGpondcnt  has  a  prior  record  of  violations;,  and 

(o)  the  degree  to  which  the  R-espondcnt  cooperated  -with  the  uivestigation  and 
demonstrated  a  vvillitignesG  to  remedy  any  violations. 


If  the  Co 


1  finds  that  R^espondent  has  \iolated  the  Sunshine  Ordinance  but 


has  not 


fctted-B.  AU  Complaints,  kLvestigative  records  of  whatever  nature  or 
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description.  35  well  as  al  1  records  relating  to  Enforcement  Actions,  in  whatever  form,  all 
infonnation  contained  iherem.  including  anv  work  product  Cas  defined  in  Code  of  Civil 
Procedure  ^2018.030).  in  the  custody  of  the  Commission  and  its  staft\  including  internal 


notes  taken  bv  the  Executive  Director  or  anv  ^ 
warning  letters  urging  the  Respondent  to: 


.illful  \iolation,  the  Co 


(a)  ceosestaff  member  constimte  pubUc  information  and  desist  the  violation:  .  fullv 
disclosable  non-exempt  public  records,  except  andror  j.^ 


fb)  disclose  solelv  to  the  extent  disclosure  thereof  is  specificalLy.'^ohibited  pursuant  to 
any  documentsprovision  of  the  California  Public  Records  AcCjof'^prds  required  bv  of 
anv  other  State  lav/-,  provided  that  the  specific  stamtory  aut^ritv  foMlich  withholding  is 
cited  in  writing  in  accordance  with  subdivision  (h)  of  Seetidn  67  27  oflhe: .Sunshine 
Ordinance.  '•' 


Comment:  See      (5)  of  the  Memorandunu  The  confidentiality  provisions  of  the  City 
Charter  relied  on  bv  Staff  in  the  draft  -  see  the  last  deleted  paragraph  in  deleteS' 
Section  \  7  below  -  do  not  apply  to  open  sovernment  cases  "investisaied'"  bv  the 
Commission  or  to  anv  individual  Respondent,  who  is  required  to  be  familiar  with  the 
Sunshine  Ordinance  provisions  that  broaden  the  public's  access  to  public  records  and 
meetings. 


Unless  otherv."ise  ordered  by  the  "^on 


^:^^^cnali^Ws  miposed  b; 
t  be  paid  in  fall  by  the  Re^o^-ht  wi't&M^|):'dayG  of  the  Con 


Commisi 


C.  The  Conalrii  s 
mav  administer  oari 


i Ti'dividual  Comnfffesioners  assigned  to  conduct  hearings 


D .  r  ^  ■  "  ,  ^ .  !  CI ,  n '  n  - 1  he'E>te^u"ti've  Director,  the  Complainant  or  anv 
Rc>,_  -quel  ilic:coniinuance  of  the  date  of  a  scheduled  hearing  on  a 

6oir! ,   I    : .        I' o>pondcn[  or::the-Complainant  in  an  Enforcement  Action  mav  request 
'^^^mMconiinuance  of  thg-date  of  a  s'cMduled  hearing  on  the  Enforcement  Action.  The 
reqUesifcshall  be  submitf^oi-lo  the -Executive  Director  and  copies  provided  to  all  other 
parties'nQ''.iater  than  14  ^ys  before  the  date  of  die  scheduled  hearing.  The  Commission 
Chair  or  Qi^lShair  of  themearing  Panel,  as  the  case  may  be,  shall  approve  or  denv  a 
timely  requcs^jiwiihin  sel/en  davs  of  the  submission  of  the  request  and,  in  addition,  shall 
have  the  discre^^-^c-t^fconsider  and  rule  on  untimely  requests  for  continuances- 


mission  slmll  tcike  noTufther  action 
oomploint.  The  Executive  Director  shall  infoi-m-eaeh  Respondenf^ 
original  ComplQinont  (for  Task  Force  referrals)  of  the  Commission's  determinatieftr 
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The  application  of  any  of  the  coniidentiaiit>^  provisions  of  the  Son  Francisco  Charter, 
including  but  not  limited  to  sections  Appendix  C,  section  C3.699  13,  and  Appendix  F, 


sections  F1.1Q7,F1. no,  and  Fl .111,  unless  suchprovi; 


onflicts  with  an  expre' 


onfidentiaht}^  provi; 


1  California  Government  Code  section  6250  et  seq.  (Cahfon 


Pubhc  R.ecordG  Act)  or  section  5^950  ct  scq.  (Tlalph  M.  Brown  Act), 


1  defenst 


1  alleged  violation  of  the  Sunshine  Ordinance. 


Comment:  See  above  Comment  and  Memorandum. 


 ]VnSCELL.\NEOUS  PRO^^SIONS 

A-.  Es  Parte  Communications. 

Once  a  complaint  is  filed  with  the  Commis! 


by  the  Task  Ft)rj::e.  i 


refgnred 

Commissioner  shall  engage  in  oral  or  written  coraniumcations  outside  of  a  Commission 
meeting  regarding  the  merits  of  an  cnforcementJaction  with  the  Commission  s  stafr.  ihe 
■  Respondent,  the  Complainant,  original  Compfainaftt.:(tor  Task-.Eorce  referrals),  any 
member  of  the  Task  Force  or  any  person  commumcatmg..on:'behalf  of  the  P^■eGpofldent■ 
Complainant,  original  Complainant  (for  Task  Force  ref^mila}  or  any  member  of  the  Task 
Force  except  for  cormnunications,  s^L;^  achedulmg  matfers;:generally  commuted 
betwe 


1  court  and  a  part}^  appeaimg 


that  court.       "'^-^^^v-  ' 


Access  to  Complaints  and  Rclafcd  Docun^l^tsi^nd  DeKbcratio] 


following  the  hearing. 


The  Co] 


ision,  and  individual  C^ 


and  hearing  officers  assigned  to  conduct 


hearings,  may  administer  oaths  and  affirmations^ 


 Selection  of  Designee  by  tbc  Executive  Director. 

Mnboncvcr  the  Executive  Director  designates  an  individual  other  than  a  member  of  the 
Commission  staff  to  perform  a  dut^^  arising  firom  the  Charter  or  these  P^.cgulations,  tbc 
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Executive  Diret 
business  day. 


ihall  nodfv-  the  Commi! 


of  the  designation  no  later  than  the  next 


Powers  and  Duties  of  Individual  Commissu 


nd  Hearing 


UnJesG-othef^vtse-f^fevidedr- 


^  ihe  Con 


r  hearing  office] 


r  under  die 


1  indi\idual 
j  RegxJatiqns.  the  assigned 


Commisi 


officer  shall  have  the 


istrictions,  as  the  CommissieBr 


^authorlty■  anid  be  subiect  to  the 


1  individual  Commis! 


1  heanng,Qffice.r  i 


conduct  a 


bearing  under  these  Regulations,  he  or  she  shall  subpiird 'report  and  recomjpendation  for 
decision  by  the  Commission.  The  report  and  recornlnendation  shall  contain'-prbposed 
findings  of  fact  and  conclusions  of  law.  Copigsi|)|.t^e  report':and  recommendaiion-^shall 
delivered  to  the  Commission.  Executive  I)irec'fefit'^ach  Re|i)Qndent  and  the  oiiginal 


Complainant  (for  Task  F( 


ferrals)  no  later  than  3.Q.;.day5- after 'the  date  the  hearmg 


oncluded.  The: 


.  the  Executive  Director  Ghall  caffefxdtir  the 


r  for  consideration 


at  ihe  next  Commission  meetmg  not  less  than  1::  davs  after -the.. date  the  report  and 
recommendation  is  dehvcrod  to  the  CopmnssteftT 


Wlien  the  Co 


3thc-hc 


y  panel  i 


Eside 


hearmg  otncer  presiding,  ihe  hearmg  otficer  shajf  rule  &r  procedural  matters  and  on  the 
admission  and  exclusTon^y.ydence  onlv.  aiid'shall  have  ncHFole  m  the  deci 


3-tfee 


Extcnsi 


j  of  1  mio  and  (^t 


fvn  ^mal  Comp-la 


t  (for  Task  Force  referrals)  c 


■'as-. 

rh 


l^e-e&nimuance  ot  a  hearing  date.  The  requester  must  dehver 
■^-I'^n'Chajr  or  the  mdividuol  Commissioner  or  hearing  officer 
e-^i       ffld  pro\ide  a  copv  ot  ilie  request  to  all  other  parties  no  later 

on  Chair  or  the 


V-''  leir  ie  the  date-ot  -the  hearmg.  The  Ct> 
ffldividuai    otBffiissitMier.  or  heanng  officer  assigned  to  hold  the  heaj 
discretiori'tQ;^cpnsider  uirf|mely  requests. 


;  shall  have  the 


The  CominissiOTj^feHr  or  the  -i n 
submissi 


deny  tlic  request  within  five  busi 


3  davs  of  the 


f  the  request.  1  he  Commission  Chair  or  the  individual  Commissioner  c 


bearing  officer  c 
good  c 


jigncd  to  hold  the  hearing  may  grant  the  requcot  only  upon  a  shoeing  of 


inop  son-  ^ 
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G-.  Recordings. 

Every  hearing  shall  be  electronically  recorded. 


Place  of  Delivery. 

Whenever  these  Regulations  require  dehver}^  to  the  ComrQ^^ic-'^ 


3  members. 


the  Executive  Director,  dehvery  shall  be  effected  at  the  Commi^^n  office. 

Or.  Whenever  these  regulations  require  deliver/  to  a  R..^|fondGri^dciivGry'  shaU-be 

effective  and  sufficient  if  made  by  U.S.  mail,  personal  jielive]^'  or  am%|her  means  of 
dehvery  agreed  upon  by  the  parties  under  section  IL.;SUTOe'etioii  G.  to : 


If  the  Respondent  is  a  City  s 


^e,  to  the  ernployee's  Cit>-  ofSo.e;; 


address  or  to  the  address  hsted  with  the  (ControHarj.'^ajTol^ng.^hG  employ  c 

-Git^ 


calculated  to  give  notice  to  and  reach  the  E^espoi;Qent.""' 


Dehvery^  i 
Page  fin 


date  of%eliver>%  not  the  date  of  ri 


eipt 


i  and&l^ormat  Rcquiri^jMits. 


When^^j^^^^jj ' 
incrfyTl  inc^p 

gula^^^^^papose'a^ag^^imitation,  a  "page"  means  one  side  of  an  8 '4 

^^^ttachmcnts  shalP 

^  doupf^^^ccd  in  no  smaller  than  12  point  t^-pe.  Each  page  and 
l^^onsecufemy  numbered. 

For  the  purpdi 


gulations,  a  hearing  concludes  on  the  last  date  on  which  the 


Commission  hlr^^gument  or  testimony  in  the  proceeding 
¥Sr. — STIPUL!\TED  ORDERS 


A-.  At  any  time  after  the  Commission  talccs  jurisdiction  over  a  complaint,  the 

Executive  Director  may  enter  mto  negotiations  v.dth  Rospondcnt  for  the  purpose  of 
resolving  the  factual  and  legal  allegations  in  a  complaint  by  way  of  a  stipulation,  decision 
and  order.  .\ny  proposed  stipulation,  decision  and  order  shall  exphcitly  state  that: 
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( 1 )  the  proposed  stipiilation,  decision  and  order  is  subject  to  approval  by  the 
Geflimission; 

(2)  the  Respondent  knowingly  and  voluntarily  waives  any  and  all  procedural  rights 
under  the  law  and  these  Regulationa; 

(3)  the  Respondent  understands  and  aclcnowledges  that  the  stipulation  is  not  binding 
on  any  other  agencv-.  and  does  not  preclude  the  Commission  or  its. stall  from 
referring  the  matter  to.  cooperatmg  with,  or  assisting  anv  odie^/^gency  v/ith  regard  to 
the  matter,  or  anv  other  maner  related  to  it: 

(4)  the  Respondent  agrees  that  m  the  event  the  CommrfiSion  reftipj^a  to  approve  the 
proposed  stipulation,  it  shall  become  null  and  void;:.and\ 

(5)  in  the  event  the  Commission  rejects  the  proposed  stipulation  and  a  fiiil'liearing 
before  the  Commission  becomes  necessarv:  no  member  ol  the  Cornjnission''sjfiajI-'be 
disqualified  because  ol  prior  consideration  ofihe. stipulation.  W' 

&  The  stipulation  shall  set  forth  the  penment  facts'^^.mav  mcludc  an  agreement  as 

to  an>lhing  that  could  be  ordered  bvthe  .C  ommission  under. Section  V.  subsection  C  of 
these  Regulations.  ,  , 

 Once  the  hxecuti-ve  Director  enteKi^mto  a  stipulation  vvith  a  Respondent,  the 

Executive  Duector  shall  mlorm  die  Coirin3|^siontof'mrs';^;^^ation  and  shall  place  the 
matter  on  the  agenda  a1  t^^e  nc\-^  Conimis5iop;5iieetmg  occVrmg  no  sooner  than  ten  days 
from  the  date  the-i- xt- c  \  i  -^-Director  miormsithe  Commission  of  the  stipulated 


E.  Every  hearing  on  a  Complaint  and  Enforcement  Action  shall  be  elcctronicallv 
audio  recorded  and  made  available  on  the  Commission's  website  within  48  hours  after 
the  hearing  ends. 

F.  All  notices  and  other  communications  hereunder  (any  of  which  is  a  "notice'^  to 
be  effective  shall  be  in  writing.  Notice  shall  be  delivered  by  one  or  more  of  the  following 
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means:  (a)  personally,  mcluding  delivery  by  a  recognized  national  overnight  courier  with 
a  signed  acknowledgement  of  receipt.,  (b)  if  mailed,  by  priority  first  class  certitled  mail, 
return  receipt  requested,  postage  prepaid  or  fc)  by  confirmed  facsimile,  electronic  or 
digital  means  other  than  email  (any  of  which  shall  be  deemed  a  "writing"  for  purposes 
hereof),  in  each  case  as  follows: 


1.  To  the  Commission,  any  of  the  Commissioners  or  the  Executive  Director. 

at  the  Commission  office. 


2.  To  a  Respondent  fa)  if  the  Respondent  is  then  a.g^  Official  or  other  Citv 
employee,  to  the  such  Respondent's  City  office  addregifirl^y.  and  if  none,  to  the 
address  listed  with  the  (Controller/  Payroll)  as  sucl^^esporiclen^^  current  address 
or  (h)  if  the  Respondent  is  a  former  City  official::£)r  other  employee,  to  the  address 
listed  for  such  Respondent  in  the  City's  retirei]^^t%ysfem  or  (c)  illife.Respondent 
is  neither  a  current  or  former  City  official, -Mother  City  employee,  td^Seh 
Respondent's  last  known  residence  adda^^or  an  ad&ess  that  is  reasonaMy-;^^:^ 
believed  to  reach  the  Respondent.  "^^gj.. 


3.  To  a  Complainant  in  a  Complaint,  to  the^lxess  given  in  the  Complaint 
for  receipt  of  notices  and  otl^^ommunications  reMiilg  to  the  Complaint. 


To  a  Complainant  in  anifen 


'Mmt  Action,  to  tl^-^ddress  given  in  the 


original  complaint  filed  with  the  task  For^M^^^e  Petigon  filed  with  the 
Supervisor  of  Records,  as  the  case%iay  i 


C.       At  the  tunemt^ompfa^.or  Enforcem"%t  Action  is%led  with  or  received  bv  the 
Executive  Dire^^^the  addrefpfor  receipt  of  ^tices  of  each  of  the  affected  parties  shall 
be  confirmed  Sy  tS^HkecutivJ^irector.  Any  aSe^ld  party  to  anv  Complaint  or 
Enforcement  Action- ^teg^^^^feQj-.chfflgi^e  address  for  notice  bv  giving  notice 
confon: 


,be  delmlBl...delivered  on  the  business  day  received,  or  on  the 
-„„„ess  day  receive^^en  rece^^^y  confirmed  facsimile.  Anv  notice  received  after 
5:0^^^^^.  on  a  busuiesi|iay  shall^^e  deemed  received  the  next  business  dav. 
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ARTICLE  XV: 
ETHICS 


Sec. 

15 

100. 

Ethics  Commission. 

Sec. 

15 

101. 

Executive  Director  and  Commission  Staff. 

Sec. 

15 

102. 

Rules  and  Regulations. 

Sec. 

15 

103. 

Conflict  of  Interest. 

Sec. 

15 

105. 

Suspension  and  Removal. 

Sec.  15 

107. 

Reporting  of  Campaign  Financing. 

SEC.  15.100.  ETHICS  COMMISSION. 


The  Ethics  Commission  shall  consist  of  five  members  who  shall  serve  six-year  terms;  provided  that  the  first  five  commissioners 
to  be  appointed  to  take  office  on  the  first  day  of  February,  2002  shall  by  lot  classify  their  terms  so  that  the  term  of  one 
commissioner  shall  expire  at  12:00  o'clock  noon  on  each  of  the  second,  third,  fourth,  fifth  and  sixth  anniversaries  of  such  date, 
respectively;  and,  on  the  expiration  of  these  and  successive  terms  of  office,  the  appointments  shall  be  made  for  six-year  terms. 

The  Mayor,  the  Board  of  Supervisors,  the  City  Attorney,  the  District  Attorney  and  the  Assessor  each  shall  appoint  one  member 
of  the  Commission.  The  member  appointed  by  the  Mayor  shall  have  a  background  in  public  information  and  public  meetings.  The 
member  appointed  by  the  City  Attorney  shall  have  a  background  in  law  as  it  relates  to  government  ethics.  The  member  appointed 
by  the  Assessor  shall  have  a  background  in  campaign  fmance.  The  members  appointed  by  the  District  Attorney  and  Board  of 
Supervisors  shall  be  broadly  representative  of  the  general  public. 

In  the  event  a  vacancy  occurs,  the  officer  who  appointed  the  member  vacating  the  office  shall  appoint  a  qualified  person  to 
complete  the  remainder  of  the  term.  Members  of  the  Commission  shall  serve  without  compensation.  Members  of  the  Commission 
shall  be  officers  of  the  City  and  County,  and  may  be  removed  by  the  appointing  authority  only  pursuant  to  Section  1 5. 1 05. 

No  person  may  serve  more  than  one  six-year  term  as  a  member  of  the  Commission,  provided  that  persons  appointed  to  fill  a 
vacancy  for  an  unexpired  term  with  less  than  three  years  remaining  or  appointed  to  an  initial  term  of  three  or  fewer  years  shall  be 
eligible  to  be  appointed  to  one  additional  six-year  term.  Any  term  served  before  the  effective  date  of  this  Section  shall  not  count 
toward  a  member's  term  limit.  Any  person  who  completes  a  term  as  a  Commissioner  shall  be  eligible  for  reappointment  six  years 
after  the  expiration  of  his  or  her  term.  Notwithstanding  any  provisions  of  this  Section  or  any  other  section  of  the  Charter  to  the 
contrary,  the  respective  terms  of  office  of  the  members  of  the  Commission  who  shall  hold  office  on  the  first  day  of  Februar>-,  2002, 
shall  expire  at  12  o'clock  noon  on  said  date,  and  the  five  persons  appointed  as  members  of  the  Commission  as  provided  in  this 
Section  shall  succeed  to  said  offices  on  said  first  day  of  February,  2002,  at  12  o'clock  noon;  provided  that  if  any  appointing 
authority  has  not  made  a  new  appointment  by  such  date,  the  sitting  member  shall  continue  to  serve  until  replaced  the  new 
appointee. 

During  his  or  her  tenure,  members  and  employees  of  the  Ethics  Commission  are  subject  to  the  following  restrictions: 

(a)  Restrictions  on  Holding  Office.  No  member  or  employee  of  the  Ethics  Commission  may  hold  any  other  City  or  County 
office  or  be  an  officer  of  a  political  party. 

(b)  Restrictions  on  Employment.  No  member  or  employee  of  the  Ethics  Commission  may  be  a  registered  lobbyist  or  campaign 
consultant,  or  be  employed  by  or  receive  gifts  or  other  compensation  from  a  registered  lobbyist  or  campaign  consultant.  No  member 
of  the  Ethics  Commission  may  hold  employment  with  the  City  and  County  and  no  employee  of  the  Commission  may  hold  any  other 
employment  with  the  City  and  County. 

(c)  Restrictions  on  Political  Activities.  No  member  or  employee  of  the  Ethics  Commission  may  participate  in  any  campaign 
supporting  or  opposing  a  candidate  for  City  elective  office,  a  City  ballot  measure,  or  a  City  officer  running  for  any  elective  office. 
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I  .  r  \hc  piir;\>^CN  of  this  section,  participation  in  a  campaign  includes  but  is  not  limited  to  making  contributions  or  soliciting 
.\  :.;i  ;in.iuM  .--  U'  an)  committee  within  the  Ethics  Commission's  jurisdiction,  publicly  endorsing  or  urging  endorsement  of  a 
v.\indidatc  or  ballot  measure,  or  participating  in  decisions  by  organizations  to  participate  in  a  campaign. 

The  Commission  may  subpoena  witnesses,  compel  their  attendance  and  testimony,  administer  oaths  and  affirmations,  take 
evidence  and  require  by  subpoena  the  production  of  any  books,  papers,  records  or  other  items  material  to  the  performance  of  the 
Commission's  duties  or  exercise  of  its  powers. 

•  -WnJcJ  N\n  ember  200 1,  November  :00:.  November  200?) 

SI  C  .  15.101.  EXFXUTIVE  DIRECTOR  AND  COMMISSION  STAFF. 

The  Commission  shall  appoint  and  may  remove  an  Executive  Director.  The  Executive  Director  shall  have  a  background  in 
campaign  finance,  public  information  and  public  meetings  and  the  law  as  it  relates  to  governmental  ethics.  The  Executive  Director 
shall  be  the  ehiefexecutlN  e  of  the  department  and  shall  have  all  the  powers  provided  for  department  heads.  Subject  to  the  civil 
ser\  i^e  pr\'\  imoiis  of  this  Charter,  the  l-\eoutive  Director  shall  have  the  power  to  appoint  and  remove  other  employees  of  the 
C\Mnmi>^ion  In  addition  to  aii>  other  conflict  of  interest  provisions  applicable  to  City  employees,  the  Executive  Director  and  all 
other  eniploNces  ot  the  C  oiiimission  shall  be  subject  to  the  conflict  of  interest  provisions  in  Section  15.100,  except  that  the 
post-emplo\  iiient  restrictions  contained  therein  shall  apply  only  to  the  E.xecutive  Director  and  management-level  employees. 


SEC.  15.102.  RI  LES  AND  REGULATIONS. 

The  Commission  may  adopt,  amend  and  rescind  rules  and  regulations  consistent  with  and  related  to  carrying  out  the  purposes 
and  provisions  of  this  Charter  and  ordinances  related  to  campaign  finances,  conflicts  of  interest,  lobbying,  campaign  consultants 
and  governmental  ethics  and  to  govern  procedures  of  the  Commission.  In  addition,  the  Commission  may  adopt  rules  and  regulations 
relating  to  carr>  ing  out  the  purposes  and  provisions  of  ordinances  regarding  open  meetings  and  pubhc  records.  The  Commission 
shall  transmit  to  the  Board  of  Supervisors  rules  and  regulations  adopted  by  the  Commission  within  24  hours  of  their  adoption.  A 
rule  or  regulation  adopted  by  the  Commission  shall  become  effective  60  days  after  the  date  of  its  adoption  unless  before  the 
expiration  of  this  60-  day  period  two-thirds  of  all  members  of  the  Board  of  Supervisors  vote  to  veto  the  rule  or  regulation. 

The  City  Attorney  shall  be  the  legal  advisor  of  the  Commission. 

Any  ordinance  which  the  Supervisors  are  empowered  to  pass  relating  to  conflicts  of  interest,  campaign  finance,  lobbying, 
campaign  consultants  or  governmental  ethics  may  be  submitted  to  the  electors  at  the  next  succeeding  general  election  by  the  Ethics 
Commission  by  a  four-fifths  vote  of  all  its  members. 

(Amended  November  2001) 


SEC.  15.103.  CONFLICT  OF  INTEREST. 

Public  office  is  a  public  trust  and  all  officers  and  employees  of  the  City  and  County  shall  exercise  their  public  duties  in  a  manner 
consistent  with  this  trust.  The  City  may  adopt  conflict  of  interest  and  governmental  ethics  laws  to  implement  this  provision  and  to 
prescribe  penahies  in  addition  to  discipline  and  removal  authorized  in  this  Charter.  All  officers  and  employees  of  the  City  and 
(  ounty  shall  be  subject  to  such  conflict  of  interest  and  governmental  ethics  laws  and  the  penalties  prescribed  by  such  laws. 

(Amended  November  2003) 


SEC.  15.104. 

(Repealed  November  2003) 


SEC.  15.105.  SUSPENSION  AND  REMOVAL. 

(a)     ELECTIVE  AND  CERTAIN  APPOINTI-.n  OI-l'ICl- RS.  Any  elective  ofllcci.  and  an\  member  oflhe  Airport  Commission, 
\sian  Art  Commission.  Civil  Service  (  onmnssion.  (■(^nllniss|on  on  the  Siaiu  .  >>l  W  .Mucn,  ( loldcn  C.aic  C\Micoursc  Aiitliorit.v  Board 
..f  Directors,  Health  Commission,  Human  Scr\  ices  ConimisMon,  .luvemlc  I'u-halion  l  .Miimission,  Municipal  I  rans|iortation  Agency 
Board  of  Directors,  Port  Commission.  Public  I  ililities  ( 'ommi.ssion.  RecrealuMi  and  Park  (  oni-niission.  I  inc  Arts  Museums  Board  of 
Trustees,  Taxi  Commi.ssion,  War  Memorial  and  Perfonning  Art  Center  Board  of  I  nistccs.  Hoard  of  1  ducat  ion  or  Coiiinninity 
College  Board  i.s  subject  to  suspension  and  removal  for  official  mi.sconduct  as  prov  uicd  m  this  section  Such  otficcr  may  be 
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suspended  by  the  Mayor  and  the  Mayor  shall  appoint  a  qualified  person  to  discharge  the  duties  of  the  office  during  the  period  of 
suspension.  Upon  such  suspension,  the  Mayor  shall  immediately  notify  the  Ethics  Commission  and  Board  of  Supervisors  thereof  in 
writing  and  the  cause  thereof,  and  shall  present  written  charges  against  such  suspended  officer  to  the  Ethics  Commission  and  Board 
of  Supervisors  at  or  prior  to  their  next  regular  meetings  following  such  suspension,  and  shall  immediately  furnish  a  copy  of  the  same 
to  such  officer,  who  shall  have  the  right  to  appear  with  counsel  before  the  Ethics  Commission  in  his  or  her  defense.  The  Ethics 
Commission  shall  hold  a  hearing  not  less  than  five  days  after  the  filing  of  written  charges.  After  the  hearing,  the  Ethics  Commission 
shall  transmit  the  fiill  record  of  the  hearing  to  the  Board  of  Supervisors  with  a  recommendation  as  to  whether  the  charges  should  be 
sustained.  If,  after  reviewing  the  complete  record,  the  charges  are  sustained  by  not  less  than  a  three-fourths  vote  of  all  members  of 
the  Board  of  Supervisors,  the  suspended  officer  shall  be  removed  from  office;  if  not  so  sustained,  or  if  not  acted  on  by  the  Board  of 
Supervisors  within  30  days  after  the  receipt  of  the  record  from  the  Ethics  Commission,  the  suspended  officer  shall  thereby  be 
reinstated. 

(b)  BUILDING  INSPECTION  COMMISSION,  PLANNING  COMMISSION,  BOARD  OF  APPEALS,  ELECTIONS 
COMMISSION,  ETHICS  COMMISSION,  AND  ENTERTAINMENT  COMMISSION.  Members  of  the  Building  Inspection 
Commission,  the  Planning  Commission,  the  Board  of  Appeals,  the  Elections  Commission,  the  Ethics  Commission,  and  the 
Entertainment  Commission  may  be  suspended  and  removed  pursuant  to  the  provisions  of  subsection  (a)  of  this  section  except  that 
the  Mayor  may  initiate  removal  only  of  the  Mayor's  appointees  and  the  appointing  authority  shall  act  in  place  of  the  Mayor  for  all 
other  appointees. 

(c)  REMOVAL  FOR  CONVICTION  OF  A  FELONY  CRIME  INVOLVING  MORAL  TURPITLDE. 

(1)  Officers  Enumerated  in  Subsections  (a)  and  (b). 

(A)  An  appointing  authority  must  immediately  remove  from  office  any  official  enumerated  in  subsections  (a)  or  (b) 

upon: 

(i)  a  court's  final  conviction  of  that  official  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for  which  the  official  was 
convicted  warrants  removal. 

(B)  For  the  purposes  of  this  subsection,  the  Mayor  shall  act  as  the  appointing  authority  for  any  elective  official. 

(C)  Removal  under  this  subsection  is  not  subject  to  the  procedures  in  subsections  (a)  and  (b)  of  this  section. 

(2)  Other  Officers  and  Employees. 

(A)  At  will  appointees.  Officers  and  employees  who  hold  their  positions  at  the  pleasure  of  their  appointing  authorir\- 
must  be  removed  upon: 

(i)  a  final  conviction  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for  which  the  appointee  was 
convicted  warrants  removal. 

(B)  For  cause  appointees.  Officers  and  employees  who  by  law  may  be  removed  only  for  cause  must  be  removed  upon: 

(i)  a  final  conviction  of  a  felony  crime  involving  moral  turpitude;  and 

(ii)  a  determination  made  by  the  Ethics  Commission,  after  a  hearing,  that  the  crime  for  which  the  appointee  was 
convicted  warrants  removal. 

(3)  Penalty  for  Failure  to  Remove.  Failure  to  remove  an  appointee  as  required  under  this  subsection  shall  be  official 
misconduct. 

(d)  DISQUALIFICATION. 

(1)  (A)    Any  person  who  has  been  removed  from  any  federal,  state.  County  or  City  office  or  employment  upon  a  final 
conviction  of  a  felony  crime  involving  moral  turpitude  shall  be  ineligible  for  election  or  appointment  to  Cit>-  office  or  employment 
for  a  period  of  ten  years  after  removal. 

(B)  Any  person  removed  fi-om  any  federal,  state,  County  or  City  office  or  employment  for  official  misconduct  shaU  be 
ineligible  for  election  or  appointment  to  City  office  or  employment  for  a  period  of  five  years  after  removal. 

(2)  (A)     Any  City  department  head,  board,  commission  or  other  appointing  authority  that  removes  a  Cit>^  officer  or 
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employee  from  office  or  employment  on  the  grounds  of  official  misconduct  must  invoke  the  disqualification  provision  in  subsection 
(dXl)(B)  and  provide  notice  of  such  disqualification  in  writing  to  the  City  officer  or  employee. 

(B)     Upon  the  request  of  aii\  former  Cit\  officer  or  employee,  the  Ethics  Commission  may,  after  a  public  hearing, 
overturn  the  application  of  the  di>quaHneation  pro\  ision  of  subsection  (d)(1)(B)  if:  (i)  the  decision  that  the  former  officer  or 
employee  engaged  in  official  misconduct  was  not  made  after  a  hearing  by  a  court,  the  Board  of  Supervisors,  the  Ethics  Commission, 
an  administrative  body,  an  administrative  hearing  officer,  or  a  labor  arbitrator;  and  (ii)  if  the  officer  or  employee  does  not  have  the 
right  to  appeal  his  or  her  restriction  on  holding  fiiture  office  or  employment  to  the  San  Francisco  Civil  Serv  ice  Commission. 

(e)     OFFICIAL  MISCONDUCT.  Official  misconduct  means  any  wrongful  behavior  by  a  public  officer  in  relation  to  the  duties 
of  his  or  her  office,  willful  in  its  character,  including  any  failure,  refusal  or  neglect  of  an  officer  to  perform  any  duty  enjoined  on 
him  or  her  by  law,  or  conduct  that  falls  below  the  standard  of  decency,  good  faith  and  right  action  impliedly  required  of  all  public 
otTicers  and  including  any  violation  of  a  specific  conflict  of  interest  or  governmental  ethics  law.  When  any  City  law  provides  that  a 
\  iolation  of  the  law  constitutes  or  is  deemed  official  misconduct,  the  conduct  is  covered  by  this  definition  and  may  subject  the 
person  to  discipline  and/or  removal  from  office. 

{AnwaKled  November  2001 ;  March  2002;  November  2003) 


SEC.  15.106. 

SIX  .  15.107.  RKPORTING  OF  CAMPAIGN  FINANCING. 

The  Board  of  Supervisors  shall,  by  ordinance,  prescribe  requirements  for  campaign  contributions  and  expenditures  and  any 
limitations  thereon  with  respect  to  candidates  for  elective  office  and  ballot  measures  in  the  City  and  County. 


SEC.  15.108. 

(Repealed  November  2003) 
Disclaimer 

This  Code  of  Ordinances  and/or  any  other  documents  that  appear  on  this  site  may  not  reflect  the  most  current  legislation  adopted  by  the  Municipality.  American  Legal  Publishing 
Corporation  provides  these  documents  for  infonmational  purposes  only.  These  documents  should  not  be  relied  upon  as  the  definitive  authority  for  local  legislation.  Additionally,  the 
tormatling  and  pagination  of  the  posted  documents  varies  from  the  formatting  and  pagination  of  the  official  copy.  The  official  printed  copy  of  a  Code  of  Ordinances  should  be  consulted 
pnor  to  any  action  being  taken 

For  firtwr  Information  regarding  the  official  version  of  any  of  this  Code  of  Ordinances  or  other  documents  posted  on  this  site,  please  contact  the  l^unicipality  dinecUy  or  contact 
Amencan  Legal  Publishing  toll-tree  at  800-445-5588 

©  201 1  American  Legal  Publishing  Corporation 
techsupport@amlegaLcom 
1.800.445.5588. 
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APPENDIX  C: 
ETHICS  PROVISIONS 


C3.699-10 

Administration  and  Implementation 

C3.699-11 

Duties 

C3.699-12 

Requests  for  and  Issuance  of  Options;  Advice 

C3.699-13 

Investigations  and  Enforcement  Proceedings 

C3.699-14 

Commission  Funding 

C3.699-15 

[Repealed] 

C3.699-16 

Transfer  of  Position 

C8.105 
C3.699 

[Repealed] 

C3.699-10  ADMINISTRATION  AND  IMPLEMENTATION 

The  Commission  shall  have  responsibility  for  the  impartial  and  effective  administration  and  implementation  of  the  provisions  of 
this  charter,  statutes  and  ordinances  concerning  campaign  finance,  lobbying,  conflicts  of  interest  and  governmental  ethics. 


C3.699-11  DUTIES 

The  ethics  commission  shall  have  the  following  duties  and  responsibilities: 

1.  To  administer  the  provisions  of  the  San  Francisco  Municipal  Elections  Campaign  Contribution  Control  Ordinance,  and 
Proposition  F,  adopted  by  voters  at  the  June  1986  election,  which  appears  as  Appendix  K  to  this  charter  or  any  successors  to  these 
ordinances. 

2.  To  receive  documents  required  to  be  filed  pursuant  to,  and  to  otherwise  administer,  the  provisions  of  the  Cit\  's  lobbyist 
registration  ordinance. 

3.  To  act  as  the  filing  officer  and  to  otherwise  receive  documents  in  any  instance  where  the  clerk  of  the  board  of 
supervisors,  the  registrar  of  voters  and,  with  respect  to  members  of  the  boards  and  commissions,  department  heads  would  othenvise 
be  authorized  to  do  so  pursuant  to  Chapters  4  and  7  of  the  California  Political  Reform  Act  of  1974  (Government  Code  sections 

8 1 000,  et  seq.),  as  amended. 

4.  To  audit  campaign  statements  and  other  relevant  documents  and  investigate  alleged  violations  of  state  law,  this  charter 
and  City  ordinances  relating  to  campaign  finance,  governmental  ethics  and  conflicts  of  interest  and  to  report  the  findings  to  the 
district  attorney.  City  attorney  and  other  appropriate  enforcement  authorities.  Commission  investigation  of  alleged  violations  of 
state  law  shall  be  conducted  only  after  the  commission  has  provided  to  the  district  attorney  and  City  attorney  the  information  set 
forth  in  Section  3.699-12  and  the  district  attorney  and  City  attorney  notify  the  commission  that  no  investigation  will  be  pursued. 

5.  To  provide  assistance  to  agencies,  public  officials  and  candidates  in  administering  the  provisions  of  this  charter  and 
other  laws  relating  to  campaign  finance,  conflicts  of  interest  and  governmental  ethics. 

6.  To  make  recommendations  to  the  mayor  and  the  board  of  supervisors  concerning  (a)  campaign  finance  reform,  (b) 
adoption  of  and  revisions  to  City  ordinances  laws  related  to  conflict  of  interest  and  lobbying  laws  and  governmental  ethics  and  (c) 
the  submission  to  the  voters  of  charter  amendments  relating  to  campaign  finance,  conflicts  of  interest  and  governmental  ethics.  The 
commission  shall  report  to  the  board  of  supervisors  and  mayor  annually  concerning  the  effectiveness  of  such  laws.  The  commission 
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shall  transmit  its  first  set  of  recommendations  to  the  board  of  supervisors  and  mayor  no  later  than  July  1,  1995. 

7.  To  maintain  a  whistleblower  hot  line  and  administer  the  provisions  of  the  City's  improper  government  activities 
ordinance. 

8.  To  annually  adjust  any  limitation  and  disclosure  thresholds  imposed  by  City  law  to  reflect  any  increases  or  decreases  in 
the  Consumer  Price  Index.  Such  adjustments  shall  be  rounded  off  to  the  nearest  hundred  dollars  for  the  limitations  on  contributions. 

9.  To  assist  departments  in  developing  and  maintaining  their  conflict  of  interest  codes  as  required  by  state  law. 

10.  To  advocate  understanding  of  the  charter  and  City  ordinances  related  to  campaign  finance,  conflicts  of  interest, 
lobbying,  governmental  ethics  and  open  meetings  and  public  records,  and  the  roles  of  elected  and  other  public  officials.  City 
institutions  and  the  City  electoral  process. 

11.  To  have  full  charge  and  control  of  its  office,  to  be  responsible  for  its  proper  administration,  subject  to  the  budgetary 
and  fiscal  provisions  of  the  charter. 

12.  To  prescribe  forms  for  reports,  statements,  notices  and  other  documents  required  by  this  charter  or  by  ordinances  now 
in  effect  or  hereafter  adopted  relating  to  campaign  finance,  conflicts  of  interest,  lobbying  and  governmental  ethics. 

13.  To  prepare  and  publish  manuals  and  instructions  setting  forth  methods  of  bookkeeping,  preservation  of  records  to 
facilitate  compliance  with  and  enforcement  of  the  laws  relating  to  campaign  finance,  conflicts  of  interest,  lobbying  and 
governmental  ethics,  and  explaining  applicable  duties  of  persons  and  committees. 

14.  To  develop  an  educational  program,  including  but  not  limited  to  the  following  components: 

(a)  Seminars,  when  deemed  appropriate,  to  familiarize  newly  elected  and  appointed  officers  and  employees,  candidates 
for  elective  office  and  their  campaign  treasurers,  and  lobbyists  with  City,  state  and  federal  ethics  laws  and  the  importance  of  ethics 
to  the  public's  confidence  in  municipal  government. 

(b)  Annual  seminars  for  top-level  officials,  including  elected  officers  and  commissioners,  to  reinforce  the  importance  of 
compliance  with,  and  to  inform  them  of  any  changes  in,  the  law  relating  to  conflicts  of  interest,  lobbying,  governmental  ethics  and 
open  meetings  and  public  records. 

(c)  A  manual  which  will  include  summaries,  in  simple,  non-technical  language,  of  ethics  laws  and  reporting 
requirements  applicable  to  City  officers  and  employees,  instructions  for  completing  required  forms,  questions  and  answers 
regarding  common  problems  and  situations,  and  information  regarding  sources  of  assistance  in  resolving  questions.  The  manual  shall 
be  updated  when  necessary  to  reflect  changes  in  applicable  City,  state  and  federal  laws  governing  the  ethical  conduct  of  City 
employees. 

(d)  A  manual  which  will  include  summaries,  in  simple,  non-technical  language,  of  City  ordinances  related  to  open 
meetings  and  public  records,  questions  and  answers  regarding  common  problems  and  situations,  and  information  regarding  sources 
of  assistance  in  resolving  questions.  The  manual  shall  be  updated  when  necessary  to  reflect  changes  in  applicable  Cit>'  ordinances 
related  to  open  iiicciinus  and  public  records. 

C3.699-12  REQUESTS  FOR  AND  ISSUANCES  OF  OPEVIONS;  ADVICE 

(a)  Any  person  may  request  the  commission  to  issue  a  written  opinion  with  respect  to  that  person's  duties  under  provisions  of 
this  charter  or  any  ordinance  relating  to  campaign  finance,  conflicts  of  interest,  lobbying  or  governmental  ethics.  Tlie  commission 

hall,  within  21  days,  transmit  its  proposed  opinion  to  the  City  attorney  and  district  attorney,  provided  that  the  commission,  or  its 
executive  director,  can  extend  this  time  for  good  cause.  Within  ten  working  days  of  receipt  of  the  proposed  opinion,  the  City 
attorney  and  district  attorney  shall  advise  the  commission  whether  they  concur  in  the  proposed  opinion.  If  ciilicr  ihc  Cit)'  attorney 
or  district  attorney  do  not  concur  with  the  proposed  opinion,  he  or  she  shall  infomi  the  commission  in  \\i  iinii:  nMK  crning  the  basis 
for  disagreement.  No  person  who  acts  in  good  faith  on  an  opinion  issued  by  the  commission  and  concuncd  in  by  liic  City  attorney 
and  district  attorney  shall  be  subject  to  criminal  or  civil  penalties  for  so  acting,  provided  that  the  material  facts  arc  as  stated  in  the 
opinion  request.  The  commission's  opinions  shall  be  public  records  and  may  from  time  to  time  be  published. 

(b)  The  commission  may  authorize  its  sialTto  issue  inlormal  iMal  aii\  ice  to  an>'  person  witii  respect  to  that  person's  duties 
under  provisions  of  this  charter  or  an>  .  i.lin.nK  e  rel.nm::  lo  e.nnpairn  linanee.  eonllieis  ormicrcsl.  lobbying  or  governmental 
ethics.  Reliance  on  such  oral  advice  sliali  not  he  a  ilelense  m  an\  cnloiveinenl  iiroeeedini;. 

(c)  Subject  to  the  civil  service  provisions  of  this  charter,  the  commission  may  employ  individuals  who  have  graduated  froin  a 
late  accredited  law  school  for  the  purpose  of  assisting  the  commission  prepare  opinions  and  providing  advice  under  this  section. 
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These  employees  shall  have  no  authority  to  provide  advice  to  or  represent  the  City  and  County  or  any  of  its  officers  or  employees. 

(d)  Nothing  in  this  section  shall  be  construed  to  prevent  City  and  County  officers  and  employees  from  seeking  advice  from  the 
City  attorney  concerning  conflict  of  interest  and  governmental  ethics  laws. 

C3.699-13  E^^VESTIGATIONS  AND  ENFORCEMENT  PROCEEDINGS 

The  commission  shall  conduct  investigations  in  accordance  with  this  subdivision  of  alleged  violations  of  this  charter  and  City 
ordinances  relating  to  campaign  finance,  lobbying,  conflicts  of  interest  and  governmental  ethics. 

(a)  Investigations. 

If  the  commission,  upon  the  receipt  of  a  sworn  compliant  of  any  person  or  its  own  initiative,  has  reason  to  believe  that  a 
violation  of  this  charter  or  City  ordinances  relating  to  campaign  fmance,  lobbying,  conflicts  of  interest  or  governmental  ethics  has 
occurred,  the  commission  immediately  shall  forward  the  complaint  or  information  in  its  possession  regarding  the  alleged  violation  to 
the  district  attorney  and  City  attorney.  Within  ten  working  days,  after  receipt  of  the  complaint  or  information,  the  district  attorney 
and  City  attorney  shall  inform  the  commission  in  writing  regarding  whether  the  district  attorney  or  City  attorney  has  initiated  or 
iatends  to  pursue  an  kivestigation  of  the  matter 

If  the  commission,  upon  the  sworn  complaint  or  on  its  own  initiative,  determines  that  there  is  sufficient  cause  to  conduct  an 
investigation,  it  shall  investigate  alleged  violations  of  this  charter  or  City  ordinances  relating  to  campaign  finance,  lobbying, 
conflicts  of  interest  and  governmental  ethics.  A  complaint  filed  with  the  commission  shall  be  investigated  only  if  it  identifies  the 
specific  alleged  violations  which  form  the  basis  for  the  complaint  and  the  commission  determines  that  the  complaint  contains 
sufficient  facts  to  warrant  an  investigation. 

Within  14  days  after  receiving  notification  that  neither  the  district  attorney  nor  City  attorney  intends  to  pursue  an 
investigation,  the  commission  shall  notify  in  writing  the  person  who  made  the  complaint  of  the  action,  if  any,  the  commission  has 
taken  or  plans  to  take  on  the  complaint,  together  with  the  reasons  for  such  action  or  non-action.  If  no  decision  has  been  made 
within  14  days,  the  person  who  made  the  complaint  shall  be  notified  of  the  reasons  for  the  delay  and  shall  subsequently  receive 
notification  as  provided  above. 

The  investigation  shall  be  conducted  in  a  confidential  manner.  Records  of  any  investigation  shall  be  considered  confidential 
information  to  the  extent  permitted  by  state  law.  Any  member  or  employee  of  the  commission  or  other  person  who,  prior  to  a 
determination  concemiag  probable  cause,  discloses  information  about  any  preliminary  investigation,  except  as  necessary  to  conduct 
the  investigation,  shall  be  deemed  guilty  of  official  misconduct.  The  unauthorized  release  of  confidential  information  shall  be 
sufficient  grounds  for  the  termination  of  the  employee  or  removal  of  the  commissioner  responsible  for  such  release. 

(b)  Findings  of  Probable  Cause. 

No  fmding  of  probable  cause  to  believe  that  a  provision  of  this  charter  or  City  ordinances  relating  to  campaign  fmance, 
lobbying,  conflicts  of  interest  or  governmental  ethics  has  been  violated  shall  be  made  by  the  commission  unless,  at  least  2 1  days 
prior  to  the  commission's  consideration  of  the  alleged  violation,  the  person  alleged  to  have  committed  the  violation  is  notified  of  the 
alleged  violation  by  service  of  process  or  registered  mail  with  return  receipt  requested,  is  provided  with  a  summar\-  of  the  evidence, 
and  is  informed  of  his  or  her  right  to  be  present  in  person  and  to  be  represented  by  counsel  at  any  proceeding  of  the  commission 
held  for  the  purpose  of  considering  whether  probable  cause  exists  for  believing  the  person  committed  the  violation.  Notice  to  the 
alleged  violator  shall  be  deemed  made  on  the  date  of  service,  the  date  the  registered  mail  receipt  is  signed,  or,  if  the  registered  mail 
receipt  is  not  signed,  the  date  returned  by  the  post  office.  A  proceeding  held  for  the  purpose  of  considering  probable  cause  shall  be 
private  to  the  extent  permitted  by  state  law  unless  the  alleged  violator  files  with  the  commission  a  wxitten  request  that  the 
proceeding  be  pubUc. 

(c)  Administrative  Orders  and  Penalties. 

(i)     When  the  commission  determines  there  is  probable  cause  for  believing  a  provision  of  this  charter  or  City  ordinance  has 
been  violated,  it  may  hold  a  public  hearing  to  determine  if  such  a  violation  has  occurred.  When  the  commission  determines  on  the 
basis  of  substantial  evidence  presented  at  the  hearing  that  a  violation  has  occurred,  it  shall  issue  an  order  which  may  require  the 
violator  to: 

(1)  Cease  and  desist  the  violation; 

(2)  File  any  reports,  statements  or  other  documents  or  information  required  by  law;  and/or 

(3)  Pay  a  monetary  penalty  to  the  general  fund  of  the  City  of  up  to  five  thousand  dollars  (55,000)  for  each  violation  or 
three  times  the  amount  which  the  person  failed  to  report  properly  or  unlawfiilly  contributed,  expended,  gave  or  received,  whichever 
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is  greater.  Penalties  that  are  assessed  but  uncollected  after  60  days  shall  be  referred  to  the  bureau  of  delinquent  revenues  for 
collection. 

In  addition,  with  respect  to  Cit\  otTieers  other  than  those  identified  in  Section  8.107  of  this  charter,  when  the  commission 
.ieiermines  on  the  buMs  of  subsiantial  e\  idencc  presented  at  the  hearing  that  a  violation  has  occurred,  the  commission  may 
reeommend  to  the  appointing  otllcer  that  the  officer  be  removed  from  office. 

W  hen  the  commission  determines  that  no  violation  has  occurred,  it  shall  publish  a  declaration  so  stating. 

(d)     In  addition  to  any  other  penalty  that  may  be  imposed  by  law,  any  person  who  violates  any  provision  of  this  charter  or  of  a 
City  ordinance  relating  to  campaign  finance,  lobbying,  conflicts  of  interest  or  governmental  ethics,  or  who  causes  any  other  person 
to  violate  any  such  provision,  or  who  aids  and  abets  any  other  person  in  such  violation,  shall  be  liable  under  the  provisions  of  this 
section. 

(Amended  November  2001) 


C3.699-14  COMMISSION  FUNDING 

The  ethics  commission  may  impose  fees  related  to  the  administration  and  enforcement  of  ordinances  and  provisions  of  this 
charter  related  to  campaign  finance,  lobbying,  campaign  consuhants  and  governmental  ethics.  The  fees  shall  become  effective  30 
days  after  their  approval  by  the  commission  unless  the  board  of  supervisors,  by  a  vote  of  two-thirds  of  all  of  its  members, 
disapproves  the  fees  within  this  30  day  period. 

(Amended  November  2001) 

C3.699-15 


C  3.699-16  TRANSFER  OF  POSITION 

Upon  the  effective  date  of  this  section,  the  civil  service  commission  immediately  shall  conduct  a  study  to  classify  a  position  and 
determine  the  proper  salary  for  the  ethics  commission  employee  who  will  be  primarily  responsible  for  administering  and  enforcing 
the  City's  Improper  Government  Activities  Ordinance.  Effective  July  1,  1994,  the  mayor  and  board  of  supervisors  shall  transfer 
from  the  mayor's  office  to  the  ethics  commission  one  position.  This  transfer  will  be  effected  as  follows.  The  mayor  and  board  of 
superv  isors  will  adopt  an  ordinance  eliminating  one  position  in  the  mayor's  office.  The  position  eliminated  shall  be  the  position  with 
the  salary  that  most  closely  approximates  the  salary  determined  by  the  civil  ser\'ice  commission  for  the  employee  who  will  be 
primarily  responsible  for  administering  and  enforcing  the  City's  Improper  Government  Activities  Ordinance.  At  the  same  time,  the 
ma\ or  and  board  of  superv  isors  shall  adopt  an  ordinance  creating  and  funding  the  position  of  the  ethics  commission  employee  who 
w  ill  he  priniaril>  responsible  for  administering  and  enforcing  the  City's  Improper  Government  Activities  Ordinance. 

C8.105 

(Repealed  November  2003) 
Dl»cl«lm>r 
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San  Francisco  Administrative  Code 

CHAPTER  67: 

THE  SAN  FRANCISCO  SUNSHINE  ORDINANCE  OF  1999 

Article 

I.  IN  GENERAL 

n.  PUBLIC  ACCESS  TO  MEETINGS 

m.  PUBLIC  INFORMATION  AND  PUBLIC  RECORDS 

rV.  POLICY  IMPLEMENTATION 

ARTICLE  I: 
IN  GENERAL 


Sec.  67. 1 .  Findings  and  Purpose. 
Sec.  67.2.  Citation. 


SEC.  67.1.  FINDEVGS  AND  PURPOSE. 

The  Board  of  Supervisors  and  the  People  of  the  City  and  County  of  San  Francisco  find  and  declare: 

(a)  Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  fuU  view  of  the  public. 

(b)  Elected  officials,  commissions,  boards,  councils  and  other  agencies  of  the  City  and  County  exist  to  conduct  the  people's 
business.  The  people  do  not  cede  to  these  entities  the  right  to  decide  what  the  people  should  know  about  the  operations  of  local 
government. 

(c)  Although  California  has  a  long  tradition  of  laws  designed  to  protect  the  public's  access  to  the  workings  of  government, 
every  generation  of  governmental  leaders  includes  officials  who  feel  more  comfortable  conducting  public  business  awa}-  from  the 
scrutiny  of  those  who  elect  and  employ  them.  New  approaches  to  government  constantly  offer  public  officials  additional  ways  to 
hide  the  making  of  public  policy  from  the  public.  As  government  evolves,  so  must  the  laws  designed  to  ensure  that  the  process 
remains  visible. 

(d)  The  right  of  the  people  to  know  what  their  government  and  those  acting  on  behalf  of  their  government  are  doing  is 
fundamental  to  democracy,  and  with  very  few  exceptions,  that  right  supersedes  any  other  policy  interest  gov  emment  officials  may 
use  to  prevent  pubHc  access  to  information.  Only  in  rare  and  unusual  circumstances  does  the  public  benefit  from  allowing  the 
business  of  government  to  be  conducted  in  secret,  and  those  circumstances  should  be  carefuUy  and  narrowly  defined  to  prevent 
public  officials  from  abusing  their  authority. 

(e)  Public  officials  who  attempt  to  conduct  the  pubHc's  business  in  secret  should  be  held  accountable  for  their  actions.  Only  a 
strong  Open  Government  and  Sunshine  Ordinance,  enforced  by  a  strong  Sunshine  Ordinance  Task  Force,  can  protect  the  pubUc's 
interest  in  open  government. 

(f)  The  people  of  San  Francisco  enact  these  amendments  to  assure  that  the  people  of  the  City  remain  in  control  of  the 
government  they  have  created. 

(g)  Private  entities  and  individuals  and  employees  and  officials  of  the  City  and  County  of  San  Francisco  have  rights  to  privacy 
that  must  be  respected.  However,  when  a  person  or  entity  is  before  a  policy  body  or  passive  meeting  body,  that  person,  and  the 
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public,  has  the  right  to  an  open  and  public  process. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.  67.2.  CITATION. 

This  Chapter  may  be  cited  as  the  San  Francisco  Sunshine  Ordinance. 

(/ydcd  by  Ord  265-93.  App  8/18/93.  amended  by  Proposition  G.  1 1/2/99) 

ARTICLE  II: 
PUBLIC  ACCESS  TO  MEETINGS 


Sec. 

67.3. 

Definitions. 

Sec. 

67.4. 

Passive  Meetings. 

Sec. 

67.5. 

Meetings  To  Be  Open  and  Public;  Application  of  Brown  Act. 

Sec. 

67.6. 

Conduct  of  Business;  Time  and  Place  For  Meetings. 

Sec. 

67.7. 

Agenda  Requirements;  Regular  Meetings. 

Sec. 

67.7-1. 

Public  Notice  Requirements. 

Sec. 

67.8. 

Agenda  Disclosures:  Closed  Sessions. 

Sec. 

Additional  Requirements  for  Closed  Sessions. 

Sec. 

67.9. 

Agendas  and  Related  Materials:  Public  Records. 

Sec. 

67.10. 

Closed  Sessions:  Permitted  Topics. 

Sec. 

67.11. 

Statement  of  Reasons  For  Closed  Sessions. 

Sec. 

67.12. 

Disclosure  of  Closed  Session  Discussions  and  Actions. 

Sec. 

67.13. 

Barriers  to  Attendance  Prohibited. 

Sec. 

67.14. 

Video  and  Audio  Recording,  Fihning  and  Still  Photography. 

Sec. 

67.15. 

Public  Testimony. 

Sec. 

67.16. 

Minutes. 

Sec. 

67.17. 

Public  Comment  By  Members  of  Policy  Bodies. 

SEC.  67.3.  DEFEVmONS. 

Whenever  in  this  Article  the  following  words  or  phrases  are  used,  they  shall  have  the  following  meanings: 

(a)  "City"  shall  mean  the  City  and  County  of  San  Francisco. 

(b)  "Meeting"  shall  mean  any  of  the  following: 

(!)    A  congregation  of  a  majority  of  the  members  of  a  policy  body  at  the  same  lime  and  place; 
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(2)  A  series  of  gatherings,  each  of  which  involves  less  than  a  majority  of  a  policy  body,  to  hear,  discuss  or  deliberate  upon 
any  item  that  is  within  the  subject  matter  jurisdiction  of  the  City,  if  the  cumulative  result  is  that  a  majority  of  members  has  become 
involved,  in  such  gatherings;  or 

(3)  Any  other  use  of  personal  intermediaries  or  communications  media  that  could  permit  a  majority  of  the  members  of  a 
policy  body  to  become  aware  of  an  item  of  business  and  of  the  views  or  positions  of  other  members  with  respect  thereto,  and  to 
negotiate  consensus  thereupon. 

(4)  "Meeting"  shall  not  include  any  of  the  following: 

(A)  Individual  contacts  or  conversations  between  a  member  of  a  policy  body  and  another  person  that  do  not  convey  to 
the  member  the  views  or  positions  of  other  members  upon  the  subject  matter  of  the  contact  or  conversation  and  in  which  the 
member  does  not  solicit  or  encourage  the  restatement  of  the  views  of  the  other  members; 

(B)  The  attendance  of  a  majority  of  the  members  of  a  policy  body  at  a  regional,  statewide  or  national  conference,  or  at 
a  meeting  organized  to  address  a  topic  of  local  community  concern  and  open  to  the  public,  provided  that  a  majority  of  the  members 
refrains  from  using  the  occasion  to  collectively  discuss  the  topic  of  the  gathering  or  any  other  business  within  the  subject  matter 
jurisdiction  of  the  City;  or 

(C)  The  attendance  of  a  majority  of  the  members  of  a  poUcy  body  at  a  purely  social,  recreational  or  ceremonial 
occasion  other  than  one  sponsored  or  organized  by  or  for  the  policy  body  itself,  provided  that  a  majority  of  the  members  refrains 
from  using  the  occasion  to  discuss  any  business  within  the  subject  matter  jurisdiction  of  this  body.  A  meal  gathering  of  a  policy 
body  before,  during  or  after  a  business  meeting  of  the  body  is  part  of  that  meeting  and  shall  be  conducted  only  under  circumstances 
that  permit  pubhc  access  to  hear  and  observe  the  discussion  of  members.  Such  meetings  shall  not  be  conducted  in  restaurants  or 
other  accommodations  where  pubHc  access  is  possible  only  in  consideration  of  making  a  purchase  or  some  other  payment  of  value. 

(C-1)*     The  attendance  of  a  majority  of  the  members  of  a  policy  body  at  an  open  and  noticed  meeting  of  a  standing 
committee  of  that  body,  provided  that  the  members  of  the  policy  body  who  are  not  members  of  the  standing  committee  attend  only 
as  observers. 

(D)  Proceedings  of  the  Department  of  Social  Services  Child  Welfare  Placement  and  Review  Committee  or  similar 
committees  which  exist  to  consider  confidential  information  and  make  decisions  regarding  Department  of  Social  Services  clients. 

(c)  "Passive  meeting  body"  shall  mean: 

(1)  Advisory  committees  created  by  the  initiative  of  a  member  of  a  policy  body,  the  Mayor,  or  a  department  head; 

(2)  Any  group  that  meets  to  discuss  with  or  advise  the  Mayor  or  any  Department  Head  on  fiscal,  economic,  or  policy 
issues; 

(3)  Social,  recreational  or  ceremonial  occasions  sponsored  or  organized  by  or  for  a  policy  body  to  which  a  majoritv'  of  the 
body  has  been  invited. 

(4)  "Passive  meeting  body"  shall  not  include  a  committee  that  consists  solely  of  employees  of  the  City  and  Count\'  of  San 
Francisco  created  by  the  initiative  of  a  member  of  a  policy  body,  the  Mayor,  or  a  department  head; 

(5)  Notwithstanding  the  provisions  of  paragraph  (4)  above,  "Passive  meeting  body"  shall  include  a  committee  that  consists 
solely  of  employees  of  the  City  and  County  of  San  Francisco  when  such  committee  is  reviewing,  developing,  modifying,  or  creating 
City  policies  or  procedures  relating  to  the  public  health,  safety,  or  welfare  or  relating  to  services  for  the  homeless; 

(d)  "Policy  Body"  shall  mean: 

(1)  The  Board  of  Supervisors; 

(2)  Any  other  board  or  commission  enumerated  in  the  Charter; 

(3)  Any  board,  commission,  committee,  or  other  body  created  by  ordinance  or  resolution  of  the  Board  of  Supervisors; 

(4)  Any  advisory  board,  commission,  committee  or  body,  created  by  the  initiative  of  a  policy  body; 

(5)  Any  standing  committee  of  a  policy  body  irrespective  of  its  composition. 

(6)  "Policy  Body"  shall  not  include  a  committee  which  consists  solely  of  employees  of  the  City  and  Count>-  of  San 
Francisco,  unless  such  committee  was  established  by  Charter  or  by  ordinance  or  resolution  of  the  Board  of  Supervisors. 
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(7)  Any  advisory  board,  commission,  committee,  or  council  created  by  a  federal,  State,  or  local  grant  whose  members  are 
appointed  by  City  officials,  employees  or  agents. 

(.Added  by  Ord  265-93.  App  8/18/^3;  amended  by  Ord.  129-98.  App.  4/17/98.  Proposition  G.  1 1/2/99) 

Editor's  note 

*The  drafters  of  Proposition  G  (November  2,  1999)  inadvertently  omitted  section  67. 3(b)  (4)  (C-1).  formerly  section  67.3(b) 
(4)(D),from  the  text  of  the  ordinance  submitted  to  the  voters. 


SEC.  67.4.  PASSIVE  MEETINGS. 

(a)  All  gatherings  of  passive  meeting  bodies  shall  be  accessible  to  individuals  upon  inquiry  and  to  the  extent  possible 
consistent  with  the  facilities  in  which  they  occur. 

(1)  Such  gatherings  need  not  be  formally  noticed,  except  on  the  City's  website  whenever  possible,  although  the  time,  place 
and  nature  of  the  gathering  shall  be  disclosed  upon  inquiry  by  a  member  of  the  public,  and  any  agenda  actually  prepared  for  the 
gathering  shall  be  accessible  to  such  inquirers  as  a  public  record. 

(2)  Such  gatherings  need  not  be  conducted  in  any  particular  space  for  the  accommodation  of  members  of  the  public, 
although  members  of  the  public  shall  be  permitted  to  observe  on  a  space  available  basis  consistent  with  legal  and  practical 
restrictions  on  occupancy. 

(3)  Such  gatherings  of  a  business  nature  need  not  provide  opportunities  for  comment  by  members  of  the  public,  although 
the  person  presiding  may,  in  his  or  her  discretion,  entertain  such  questions  or  comments  from  spectators  as  may  be  relevant  to  the 
business  of  the  gathering. 

(4)  Such  gatherings  of  a  social  or  ceremonial  nature  need  not  provide  refreshments  to  spectators. 

(5)  Gatherings  subject  to  this  subsection  include  the  following:  advisory  committees  or  other  multimember  bodies  created 
in  writing  or  by  the  initiative  of,  or  otherwise  primarily  formed  or  existing  to  serve  as  a  non-governmental  advisor  to,  a  member  of  a 
policy  body,  the  Mayor,  the  City  Administrator,  a  department  head,  or  any  elective  officer,  and  social,  recreational  or  ceremonial 
occasions  sponsored  or  organized  by  or  for  a  policy  body  to  which  a  majority  of  the  body  has  been  invited.  This  subsection  shall  not 
apply  to  a  committee  which  consists  solely  of  employees  of  the  City  and  County  of  San  Francisco. 

(6)  Gatherings  defined  in  subdivision  (5)  may  hold  closed  sessions  under  circumstances  allowed  by  this  Article. 

(b)  To  the  extent  not  inconsistent  with  State  or  federal  law,  a  policy  body  shall  include  in  any  contract  with  an  entity  that 
owns,  operates  or  manages  any  property  in  which  the  City  has  or  will  have  an  ownership  interest,  including  a  mortgage,  and  on 
which  the  entity  performs  a  government  function  related  to  the  furtherance  of  health,  safety  or  welfare,  a  requirement  that  any 
meeting  of  the  governing  board  of  the  entity  to  address  any  matter  relating  to  the  property  or  its  government  related  activities  on  the 
property,  or  performance  under  the  contract  or  grant,  be  conducted  as  provided  in  Subdivision  (a)  of  this  section.  Records  made 
available  to  the  governing  board  relating  to  such  matters  shall  be  likew^ise  available  to  the  public,  at  a  cost  not  to  exceed  the  actual 
cost  up  to  10  cents  per  page,  or  at  a  higher  actual  cost  as  demonstrated  in  writing  to  such  governing  board. 

  "  !    ■■         'Vnp  7-12/%.  Proposition  G.  ll.'2'99) 

SIX  .  ()7.5.  Ml  1  1 1.N(.S  ro  Bi:  OPEN  AND  PUBLIC;  APPLICATION  OF  BROWN 
ACT. 

All  meetings  of  any  policy  body  shall  be  open  and  public,  and  governed  by  the  provisions  of  the  Ralph  M.  Brown  Act 
(Government  Code  Sections  54950  et.  seq.)  and  of  this  Article.  In  case  of  inconsistent  requirements  under  the  Brown  Act  and  this 
Article,  the  requirement  which  would  result  in  greater  or  more  expedited  public  access  shall  apply. 

(Added  by  Ord  265-93.  App.  8/18/93;  Bmended  by  Prop.,  ui.m  ( .  11  ;  "  M 

SEC.  67.6.  CONDUCT  OF  BUSINESS;  TIME  AND  PLACE  FOR  MEETINGS. 

(a)  Hach  policy  body,  except  for  advi.sory  bodies,  shall  establish  by  resolution  or  motion  the  time  and  place  for  holding  regular 
meetings. 
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(b)  Unless  otherwise  required  by  state  or  federal  law  or  necessary  to  inspect  real  property  or  personal  property  which  cannot 
be  conveniently  brought  within  the  territory  of  the  City  and  County  of  San  Francisco  or  to  meet  with  residents  residing  on  property 
owned  by  the  City,  or  to  meet  with  residents  of  another  jurisdiction  to  discuss  actions  of  the  policy  body  that  affect  those  residents, 
all  meetings  of  its  policy  bodies  shall  be  held  within  the  City  and  County  of  San  Francisco. 

(c)  If  a  regular  meeting  would  otherwise  fall  on  a  holiday,  it  shall  instead  be  held  on  the  next  business  day,  unless  otherwise 
rescheduled  in  advance. 

(d)  If,  because  of  fire,  flood,  earthquake  or  other  emergency,  it  would  be  unsafe  to  meet  at  the  regular  meeting  place, 
meetings  may  be  held  for  the  duration  of  the  emergency  at  some  other  place  specified  by  the  policy  body.  The  change  of  meeting 
site  shall  be  announced,  by  the  most  rapid  means  of  communication  available  at  the  time,  in  a  notice  to  the  local  media  who  have 
requested  written  notice  of  special  meetings  pursuant  to  Government  Code  Section  54956.  Reasonable  attempts  shall  be  made  to 
contact  others  regarding  the  change  in  meeting  location. 

(e)  Meetings  of  passive  meeting  bodies  as  specified  in  Section  67.6(d)(4)  of  this  article  shall  be  preceded  by  notice  delivered 
personally  or  by  mail,  e-mail,  or  facsimile  as  reasonably  requested  at  least  72  hours  before  the  time  of  such  meeting  to  each  person 
who  has  requested,  in  writing,  notice  of  such  meeting.  If  the  advisory  body  elects  to  hold  regular  meetings,  it  shall  provide  by 
bylaws,  or  whatever  other  rule  is  utilized  by  that  advisory  body  for  the  conduct  of  its  business,  for  the  time  and  place  for  holding 
such  regular  meetings.  In  such  case,  no  notice  of  regular  meetings,  other  than  the  posting  of  an  agenda  pursuant  to  Section  67.7  of 
this  article  in  the  place  used  by  the  policy  body  which  it  advises,  is  required. 

(f)  Special  meetings  of  any  policy  body,  including  advisory  bodies  that  choose  to  establish  regular  meeting  times,  may  be 
called  at  any  time  by  the  presiding  officer  thereof  or  by  a  majority  of  the  members  thereof,  by  delivering  personally  or  by  mail 
written  notice  to  each  member  of  such  poUcy  body  and  the  local  media  who  have  requested  written  notice  of  special  meetings  in 
writing.  Such  notice  of  a  special  meeting  shall  be  delivered  as  described  in  (e)  at  least  72  hours  before  the  time  of  such  meeting  as 
specified  in  the  notice.  The  notice  shall  specify  the  time  and  place  of  the  special  meeting  and  the  business  to  be  transacted.  No 
other  business  shall  be  considered  at  such  meetings.  Such  written  notice  may  be  dispensed  with  as  to  any  member  who  at  or  prior  to 
the  time  the  meeting  convenes  files  with  the  presiding  officer  or  secretary  of  the  body  or  commission  a  written  waiver  of  notice. 
Such  waiver  may  be  given  by  telegram.  Such  written  notice  may  also  be  dispensed  with  as  to  any  member  who  is  actually  present  at 
the  meeting  at  the  time  it  convenes.  Each  special  meeting  shall  be  held  at  the  regular  meeting  place  of  the  policy  body  except  that 
the  policy  body  may  designate  an  alternate  meeting  place  provided  that  such  ahemate  location  is  specified  in  the  notice  of  the 
special  meeting;  further  provided  that  the  notice  of  the  special  meeting  shall  be  given  at  least  1 5  days  prior  to  said  special  meeting 
being  held  at  an  alternate  location.  This  provision  shall  not  apply  where  the  ahemative  meeting  location  is  located  within  the  same 
building  as  the  regular  meeting  place. 

(g)  If  a  meeting  must  be  canceled,  continued  or  rescheduled  for  any  reason,  notice  of  such  change  shall  be  provided  to  the 
public  as  soon  as  is  reasonably  possible,  including  posting  of  a  cancellation  notice  in  the  same  manner  as  described  in  Section 
67.7(c),  and  mailed  notice  if  sufficient  time  permits. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  11/2/99) 

SEC.  67.7.  AGENDA  REQUIREMENTS;  REGULAR  MEETEVGS. 

(a)  At  least  72  hours  before  a  regular  meeting,  a  policy  body  shall  post  an  agenda  containing  a  meaningful  description  of  each 
item  of  business  to  be  transacted  or  discussed  at  the  meeting.  Agendas  shall  specify  for  each  item  of  business  the  proposed  action  or 
a  statement  the  item  is  for  discussion  only.  In  addition,  a  policy  body  shall  post  a  current  agenda  on  its  Internet  site  at  least  72  hours 
before  a  regular  meeting. 

(b)  A  description  is  meaningful  if  it  is  sufficiently  clear  and  specific  to  alert  a  person  of  average  intelligence  and  education 
whose  interests  are  affected  by  the  item  that  he  or  she  may  have  reason  to  attend  the  meeting  or  seek  more  information  on  the  item. 
The  description  should  be  brief,  concise  and  written  in  plain,  easily  understood  English.  It  shall  refer  to  any  explanatory  documents 
that  have  been  provided  to  the  policy  body  in  connection  with  an  agenda  item,  such  as  correspondence  or  reports,  and  such 
documents  shall  be  posted  adjacent  to  the  agenda  or,  if  such  documents  are  of  more  than  one  page  in  length,  made  available  for 
public  inspection  and  copying  at  a  location  indicated  on  the  agenda  during  normal  office  hours. 

(c)  The  agenda  shall  specify  the  time  and  location  of  the  regular  meeting  and  shall  be  posted  in  a  location  that  is  fi-eely 
accessible  to  members  of  the  public. 

(d)  No  action  or  discussion  shall  be  undertaken  on  any  item  not  appearing  on  the  posted  agenda,  except  that  members  of  a 
policy  body  may  respond  to  statements  made  or  questions  posed  by  persons  exercising  their  pubhc  testimony  rights,  to  the  extent  of 
asking  a  question  for  clarification,  providing  a  reference  to  staff  or  other  resources  for  factual  informafion,  or  requesting  staff  to 
report  back  to  the  body  at  a  subsequent  meeting  concerning  the  matter  raised  by  such  testimony. 
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(e)  Notwithstanding  Subdivision  (d),  the  policy  body  may  take  action  on  items  of  business  not  appearing  on  the  posted  agenda 
under  any  of  the  following  conditions: 

( 1 )  Upon  a  determination  by  a  majority  vote  of  the  body  that  an  accident,  natural  disaster  or  work,  force  disruption  poses  a 
threat  to  public  health  and  safety. 

(2)  Upon  a  good  faith,  reasonable  determination  by  a  two-thirds  vote  of  the  body,  or,  if  less  than  two-thirds  of  the  members 
are  present,  a  unanimous  vote  of  those  members  present,  that  (A)  the  need  to  take  immediate  action  on  the  item  is  so  imperative  as 
to  threaten  serious  injury  to  the  public  interest  if  action  were  deferred  to  a  subsequent  special  or  regular  meeting,  or  relates  to  a 
purely  commendatory  action,  and  (B)  that  the  need  for  such  action  came  to  the  anention  of  the  body  subsequent  to  the  agenda 
being  posted  as  specified  in  subdivision  (a). 

(3)  The  item  was  on  an  agenda  posted  pursuant  to  subdivision  (a)  for  a  prior  meeting  of  the  body  occurring  not  more  than 
five  calendar  days  prior  to  the  date  action  is  taken  on  the  item,  and  at  the  prior  meeting  the  item  was  continued  to  the  meeting  at 
which  action  is  being  taken. 

(f)  Each  board  and  commission  enumerated  in  the  Charter  shall  ensure  that  agendas  for  regular  and  special  meetings  are  made 
available  to  speech  and  hearing  impaired  persons  through  telecommunications  devices  for  the  deaf,  telecommunications  relay 
services  or  equivalent  systems,  and,  upon  request,  to  sight  impaired  persons  through  Braille  or  enlarged  type. 

(g)  Each  policy  body  shall  ensure  that  notices  and  agendas  for  regular  and  special  meetings  shall  include  the  following  notice: 

KNOW  YOUR  RIGHTS  UNDER 
THE  SUNSHINE  ORDINANCE 
(Chapter  67  of  the 
San  Francisco  Administrative  Code) 

Government's  duty  is  to  serve  the  public,  reaching  its  decisions  in  full  view  of  the  public. 

Commissions,  boards,  councils  and  other  agencies  of  the  City  and  County  exist  to  conduct  the  people's  business.  This  ordinance 
assures  that  deliberations  are  conducted  before  the  people  and  that  City  operations  are  open  to  the  people's  review. 

FOR  MORE  INFORMATION 
ON  YOUR  RIGHTS  UNDER  THE  SUNSHINE 
ORDINANCE  OR  TO  REPORT  A  VIOLATION 
OF  THE  ORDINANCE,  CONTACT  THE 
SUNSHINE  ORDINANCE  TASK  FORCE. 

(h)  Each  agenda  of  a  policy  body  covered  by  this  Sunshine  Ordinance  shall  include  the  address,  area  code  and  phone  number, 
fax  number,  e-mail  address,  and  a  contact  person's  name  for  the  Sunshine  Ordinance  Task  Force.  Information  on  how  to  obtain  a 
free  copy  of  the  Sunshine  Ordinance  shall  be  included  on  each  agenda. 

(  b\  Old  :6';-<r,,  App  S  1  S  4?.  amended  by  Ord  292-95,  App.  9/8/95.  Ord.  185-96.  App  5/8/96,  Proposition  G,  1 1/2/99) 

.SI  (  .  67.7-1.  PL  BLIC  NOTICK  REQUIREMENTS. 

(a)  Any  public  notice  that  is  mailed,  posted  or  published  by  a  City  department,  board,  agency  or  commission  to  residents 
residing  within  a  specific  area  to  inform  those  residents  of  a  matter  that  may  impact  their  property  or  that  neighborhood  area,  shall 
be  brief,  concise  and  written  in  plain,  easily  understood  English. 

(b)  The  notice  should  inform  the  residents  of  the  proposal  or  planned  activity,  the  length  of  time  planned  for  the  activity,  the 
effect  of  the  proposal  or  activity,  and  a  telephone  contact  for  residents  who  have  questions. 

(c)  If  the  notice  informs  the  public  of  a  public  meeting  or  hearing,  then  the  notice  shall  state  that  persons  who  are  unable  to 
attend  the  public  meeting  or  hearing  may  submii  \o  ihc  (     .  by  the  time  the  proceeding  begins,  written  ccMnments  regarding  the 
subject  of  the  meeting  or  hearing,  that  these  ccninicnis  w  lil  be  made  a  part  of  the  official  publie  reeord,  and  that  the  comments  will 
be  brought  to  the  attention  of  the  person  or  persiMi.s  conducting  the  public  meeting  or  hearing,  iiie  notice  should  also  state  the  name 
and  address  of  the  person  or  persons  to  whom  those  written  comments  should  be  submitted. 

(AJdcd  by  Ord  1 85-96.  App  5'K/Oft.  amended  bv  Proposition  G,  1 1/2/99) 
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(a)     In  addition  to  the  brief  general  description  of  items  to  be  discussed  or  acted  upon  in  open  and  public  session,  the  agenda 
posted  pursuant  to  Government  Code  Section  54954.2,  any  mailed  notice  given  pursuant  to  Government  Code  Section  54954.1,  and 
any  call  and  notice  delivered  to  the  local  media  and  posted  pursuant  to  Government  Code  Section  54956  shall  specify  and  disclose 
the  nature  of  any  closed  sessions  by  providing  all  of  the  following  information: 

(1)  With  respect  to  a  closed  session  held  pursuant  to  Government  Code  Section  54956.7: 
LICENSE/PERMIT  DETERMINATION: 

 applicant(s) 

The  space  shall  be  used  to  specify  the  number  of  persons  whose  applications  are  to  be  reviewed. 

(2)  With  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section  54956.8: 

CONiFERENCE  WITH  REAL  PROPERTY 

NEGOTEATOR 

Property: 

Person(s)  negotiating: 

Under  negotiation: 

Price:  Terms  of  payment:  Both:  

The  space  under  "Property"  shall  be  used  to  list  an  address,  including  cross  streets  where  applicable,  or  other  description  or 
name  which  permits  a  reasonably  ready  identification  of  each  parcel  or  structure  subject  to  negotiation.  The  space  under  "Person(s) 
negotiating"  shall  be  used  to  identify  the  person  or  persons  with  whom  negotiations  concerning  that  property  are  in  progress.  The 
spaces  under  "Under  negotiation"  shall  be  checked  off  as  applicable  to  indicate  which  issues  are  to  be  discussed. 

(3)  With  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section  54956.9, 

either: 

CONFERENCE  WITH  LEGAL  COUNSEL 
Existing  litigation: 

 Unspecified  to  protect  service  of  process 

 Unspecified  to  protect  settlement  posture 

or: 

CONFERENCE  WITH  LEGAL  COUNSEL 

Anticipated  litigation:  As  defendant  As  plaintiff 

The  space  under  "Existing  litigation"  shall  be  used  to  specifically  identify  a  case  under  discussion  pursuant  to  subdivision  (a)  of 
Government  Code  Section  54956.9,  including  the  case  name,  court,  and  case  number,  unless  the  identification  would  jeopardize  the 
City's  ability  to  effectuate  service  of  process  upon  one  or  more  unserved  parties,  in  which  instance  the  space  in  the  next  succeeding 
line  shall  be  checked,  or  unless  the  identification  would  jeopardize  the  City's  ability  to  conclude  existing  settlement  negotiations  to 
its  advantage,  in  which  instance  the  space  in  the  next  succeeding  line  shall  be  checked.  If  the  closed  session  is  called  pursuant  to 
subdivision  (b)  or  (c)  of  Section  54956.9,  the  appropriate  space  shall  be  checked  under  "Anticipated  litigation"  to  indicate  the  City's 
anticipated  position  as  defendant  or  plaintiff  respectively.  If  more  than  one  instance  of  anticipated  litigation  is  to  be  reviewed,  space 
may  be  saved  by  entering  the  number  of  separate  instances  in  the  "As  defendant"  or  "As  plaintiff'  spaces  or  both  as  appropriate. 

(4)  With  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section  54957, 

either: 

THREAT  TO  PUBLIC  SERVICES  OR  FACILITIES 

Name,  title  and  agency  of  law  enforcement  officer(s)  to  be  conferred  with: 

or: 

PUBLIC  EMPLOYEE  APPOINTMENT/HIRING 
Title/description  of  position(s)  to  be  filled: 

PUBLIC  EMPLOYEE  PERFORMANCE 
EVALUATION 
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Position  and,  in  the  case  of  a  routine  evaluation,  name  of  employee(s)  being  evaluated: 
or: 

PL  BLIC  EMPLO^^E  DISMISSAL 
Number  of  employees  affected: 

or: 

(.5)     With  respect  to  every  item  of  business  to  be  discussed  in  closed  session  pursuant  to  Government  Code  Section  54957.6, 

cither: 

CONFERENCE  WITH  NEGOTIATOR 
COLLECTU'E  B.ARGAINING 
Name  and  title  of  City's  negotiator: 

Organization(s)  representing: 

 Police  officers,  firefighters  and  airport  police 

 Transit  Workers 

 Nurses 

 Miscellaneous  Employees 

Anticipated  issue(s)  under  negotiation: 

 Wages 

 Hours 

 Benefits 

 Working  Conditions 

 Other  (specify  if  known) 

 All 

Where  renegotiating  a  memorandum  of  understanding  or  negotiating  a  successor  memorandum  of  understanding,  the  name  of  the 
memorandum  of  understanding: 

In  case  of  multiple  items  of  business  under  the  same  category,  lines  may  be  added  and  the  location  of  information  may  be 
reformaned  to  eliminate  unnecessary  duplication  and  space,  so  long  as  the  relationship  of  information  concerning  the  same  item  is 
reasonably  clear  to  the  reader.  As  an  alternative  to  the  inclusion  of  lengthy  lists  of  names  or  other  information  in  the  agenda,  or  as  a 
means  of  adding  items  to  an  earlier  completed  agenda,  the  agenda  may  incorporate  by  reference  separately  prepared  documents 
containing  the  required  information,  so  long  as  copies  of  those  documents  are  posted  adjacent  to  the  agenda  within  the  time  periods 
required  by  Govemment  Code  Sections  54954.2  and  54956  and  provided  with  any  mailed  or  delivered  notices  required  by  Sections 
54954.1  or  54956. 

(Added  by  Ord.  26S-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 


SEC.  67.8-1.  ADDITIONAL  REQUIREMENTS  FOR  CLOSED  SESSIONS. 

(a)  All  closed  sessions  of  any  policy  body  covered  by  this  Ordinance  shall  be  either  audio  recorded  or  audio  and  video 
recorded  in  their  entirety  and  all  such  recordings  shall  be  retained  for  at  least  TEN  years,  or  permanently  where  technologically  and 
economically  feasible.  Closed  session  recordings  shall  be  made  available  whenever  all  rationales  for  closing  the  session  are  no 
longer  applicable.  Recordings  of  closed  sessions  of  a  policy  body  covered  by  this  Ordinance,  wherein  the  justification  for  the  closed 
session  is  due  to  "anticipated  litigation"  shall  be  released  to  the  public  in  accordance  with  any  of  the  following  provisions:  TWO 
years  after  the  meeting  if  no  litigation  is  filed;  UPON  EXPIRATION  of  the  statute  of  limitations  for  the  anticipated  litigation  if  no 
litigation  is  filed;  as  soon  as  the  controversy  leading  to  anticipated  litigation  is  settled  or  concluded. 

(b)  Each  agenda  item  for  a  policy  body  covered  by  this  ordinance  that  involve  existing  litigation  shall  identify  the  court,  case 
number,  and  date  the  case  was  filed  on  the  written  agenda,  l  or  each  agenda  item  for  a  group  covered  by  this  ordinance  that 
involves  anticipated  litigation,  the  Cii>  \ii(^riu  \'s  ( )|  |icc  or  ihc  po\\c\  body  shall  disclose  at  any  time  requested  and  to  any  member 
of  the  public  whether  such  anticipated  liii^alioii  dc\ doped  mio  iiiiuation  and  shall  identify  the  court,  case  number,  and  date  the 
case  was  filed. 

(/Vddcd  by  PropoKion  G.  1 1/2/99) 

SEC.67/).  \(,IM)\S  \M)  RM  ATED  MATERIALS:  PUBLIC  RECORDS. 
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(a)  Agendas  of  meetings  and  any  other  documents  on  file  with  the  clerk  of  the  policy  body,  when  intended  for  distribution  to 
all,  or  a  majority  of  all,  of  the  members  of  a  pohcy  body  in  connection  with  a  matter  anticipated  for  discussion  or  consideration  at  a 
public  meeting  shall  be  made  available  to  the  public.  To  the  extent  possible,  such  documents  shall  also  be  made  available  through 
the  policy  body's  Internet  site.  However,  this  disclosure  need  not  include  any  material  exempt  from  public  disclosure  under  this 
ordinance. 

(b)  Records  which  are  subject  to  disclosure  under  subdivision  (a)  and  which  are  intended  for  distribution  to  a  pohcy  body 
prior  to  commencement  of  a  public  meeting  shall  be  made  available  for  public  inspection  and  copying  upon  request  prior  to 
commencement  of  such  meeting,  whether  or  not  actually  distributed  to  or  received  by  the  body  at  the  time  of  the  request. 

(c)  Records  which  are  subject  to  disclosure  under  subdivision  (a)  and  which  are  distributed  during  a  public  meeting  but  prior 
to  commencement  of  their  discussion  shall  be  made  available  for  public  inspection  prior  to  commencement  of,  and  during,  their 
discussion. 

(d)  Records  which  are  subject  to  disclosure  under  subdivision  (a)  and  which  are  distributed  during  their  discussion  at  a  public 
meeting  shall  be  made  available  for  public  inspection  immediately  or  as  soon  thereafter  as  is  practicable. 

(e)  A  pohcy  body  may  charge  a  duplication  fee  of  one  cent  per  page  for  a  copy  of  a  public  record  prepared  for  consideration 
at  a  public  meeting,  unless  a  special  fee  has  been  established  pursuant  to  the  procedure  set  forth  in  Section  67.28(d).  Neither  this 
section  nor  the  California  Pubhc  Records  Act  (Government  Code  sections  6250  et  seq.)  shall  be  construed  to  limit  or  delay  the 
pubhc's  right  to  inspect  any  record  required  to  be  disclosed  by  that  act,  whether  or  not  distributed  to  a  policy  body. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  11/2/99) 

SEC.  67.10.  CLOSED  SESSIONS?  piRMm  TOPICS. 

A  policy  body  may,  but  is  not  required  to,  hold  closed  sessions: 

(a)  With  the  Attorney  General,  District  Attorney,  Sheriff,  or  Chief  of  PoUce,  or  their  respective  deputies,  on  matters  posing  a 
threat  to  the  security  of  pubhc  buildings  or  a  threat  to  the  public's  right  of  access  to  pubhc  services  or  pubhc  facUities. 

(b)  To  consider  the  appointment,  employment,  evaluation  of  performance,  or  dismissal  of  a  City  employee,  if  the  pohcy  body 
has  the  authority  to  appoint,  employ,  or  dismiss  the  employee,  or  to  hear  complaints  or  charges  brought  against  the  employee  by 
another  person  or  employee  unless  the  employee  complained  of  requests  a  public  hearing.  The  body  may  exclude  from  any  such 
public  meeting,  and  shah  exclude  from  any  such  closed  meeting,  during  the  comments  of  a  complainant,  any  or  all  other 
complainants  in  the  matter.  The  term  "employee"  as  used  in  this  section  shall  not  include  any  elected  official,  member  of  a  policy 
body  or  apphcant  for  such  a  position,  or  person  providing  services  to  the  City  as  an  independent  contractor  or  the  employee 
thereof,  including  but  not  limited  to  independent  attorneys  or  law  firms  providing  legal  services  to  the  City  for  a  fee  rather  than  a 
salary. 

(c)  Notwithstanding  section  (b),  an  Executive  Compensation  Committee  established  pursuant  to  a  Memorandum  of 
Understanding  with  the  Municipal  Executives  Association  may  meet  in  closed  session  when  evaluating  the  performance  of  an 
individual  officer  or  employee  subject  to  that  Memorandum  of  Understanding  or  when  establishing  performance  goals  for  such  an 
officer  or  employee  where  the  setting  of  such  goals  requires  discussion  of  that  individual's  performance. 

(d)  Based  on  advice  of  its  legal  counsel,  and  on  a  motion  and  vote  in  open  session  to  assert  the  attomey-chent  privilege,  to 
confer  with,  or  receive  advice  from,  its  legal  counsel  regarding  pending  litigation  when  discussion  in  open  session  concerning  those 
matters  would  likely  and  unavoidably  prejudice  the  position  of  the  City  in  that  litigation.  Litigation  shall  be  considered  pending 
when  any  of  the  following  circumstances  exist: 

(1)  An  adjudicatory  proceeding  before  a  court,  administrative  body  exercising  its  adjudicator)'  authority,  hearing  officer,  or 
arbitrator,  to  which  the  City  is  a  party,  has  been  initiated  formally;  or, 

(2)  A  point  has  been  reached  where,  in  the  opinion  of  the  policy  body  on  the  advice  of  its  legal  counsel,  based  on  existing 
facts  and  circumstances,  there  is  a  significant  exposure  to  litigation  against  the  City,  or  the  body  is  meeting  only  to  decide  whether  a 
closed  session  is  authorized  pursuant  to  that  advice  or,  based  on  those  facts  and  circumstances,  the  body  has  decided  to  initiate  or  is 
deciding  whether  to  initiate  litigation. 

(3)  A  closed  session  may  not  be  held  under  this  section  to  consider  the  qualifications  or  engagement  of  an  independent 
contract  attorney  or  law  firm,  for  Utigation  services  or  otherwise. 

(e)  With  the  City's  designated  representatives  regarding  matters  within  the  scope  of  collective  bargaining  or  meeting  and 
conferring  with  public  employee  organizations  when  a  pohcy  body  has  authority  over  such  matters. 
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( 1 )  Such  closed  sessions  shall  be  for  the  purpose  of  reviewing  the  City's  position  and  instructing  its  designated 
representatives  and  may  take  place  solely  prior  to  and  during  active  consuhations  and  discussions  between  the  City's  designated 
representatives  and  the  representatives  of  employee  organizations  or  the  unrepresented  employees.  A  policy  body  shall  not  discuss 
compensation  or  other  contractual  matters  in  closed  session  with  one  or  more  employees  directly  interested  in  the  outcome  of  the 
negotiations. 

(2)  In  addition  to  the  closed  sessions  authorized  by  subsection  67.10(e)(1),  a  policy  body  subject  to  Government  Code 
Section  3501  may  hold  closed  sessions  with  its  designated  representatives  on  mandatory  subjects  within  the  scope  of  representation 
of  its  represented  employees,  as  determined  pursuant  to  Section  3504. 

(Added  by  Ord.  265-93.  App  8/18/93,  amended  by  Ord.  37-98.  App.  1/23/98;  Proposition  G,  1 1/2/99) 

SEC.  67.1 1.  STATEMEIvFoF RJEAioNS  FOR  CLOSED  SESSIONS. 

Prior  to  any  closed  session,  a  policy  body  shall  state  the  general  reason  or  reasons  for  the  closed  session,  and  shall  cite  the 
statutory  authorit>',  including  the  specific  section  and  subdivision,  or  other  legal  authority  under  which  the  session  is  being  held.  In 
the  closed  session,  the  policy  body  may  consider  only  those  matters  covered  in  its  statement.  In  the  case  of  regular  and  special 
meetings,  the  statement  shall  be  made  in  the  form  of  the  agenda  disclosures  and  specifications  required  by  Section  67.8  of  this 
.Article.  In  the  case  of  adjourned  and  continued  meetings,  the  statement  shall  be  made  with  the  same  disclosures  and  specifications 
required  by  Section  67.8  of  this  Article,  as  part  of  the  notice  provided  for  the  meeting. 

In  the  case  of  an  item  added  to  the  agenda  as  a  matter  of  urgent  necessity,  the  statement  shall  be  made  prior  to  the  determination 
of  urgency  and  with  the  same  disclosures  and  specifications  as  if  the  item  had  been  included  in  the  agenda  pursuant  to  Section  67.8 
of  this  Article.  Nothing  in  this  section  shall  require  or  authorize  a  disclosure  of  information  prohibited  by  state  or  federal  law. 

(.^ddcd  by  Ord  265-93.  .App  8  18  93,  amended  by  Proposition  G,  1 1/2/99) 

SEC.  67.12.  DISCLOSURE  OF  CLOSED  SESSION  DISCUSSIONS  AND  ACTIONS. 

(a)  After  every  closed  session,  a  policy  body  may  in  its  discretion  and  in  the  public  interest,  disclose  to  the  public  any  portion 
of  its  discussion  that  is  not  confidential  under  federal  or  state  law,  the  Charter,  or  non-waivable  privilege.  The  body  shall,  by  motion 
and  vote  in  open  session,  elect  either  to  disclose  no  information  or  to  disclose  the  information  that  a  majority  deems  to  be  in  the 
public  interest.  The  disclosure  shall  be  made  through  the  presiding  officer  of  the  body  or  such  other  person,  present  in  the  closed 
session,  whom  he  or  she  designates  to  convey  the  information. 

(b)  A  policy  body  shall  publicly  report  any  action  taken  in  closed  session  and  the  vote  or  abstention  of  every  member  present 
thereon,  as  follows: 

( 1 )  Real  Property  Negotiations:  Approval  given  to  a  policy  body's  negotiator  concerning  real  estate  negotiations  pursuant 
to  Government  Code  Section  54956.8  shall  be  reported  as  soon  as  the  agreement  is  fmal.  If  its  own  approval  renders  the  agreement 
final,  the  policy  body  shall  report  that  approval,  the  substance  of  the  agreement  and  the  vote  thereon  in  open  session  immediately. 
If  final  approval  rests  with  another  party  to  the  negotiations,  the  body  shall  disclose  the  fact  of  that  approval,  the  substance  of  the 
agreement  and  the  body's  vote  or  votes  thereon  upon  inquiry  by  any  person,  as  soon  as  the  other  party  or  its  agent  has  informed  the 
body  of  its  approval.  If  notwithstanding  the  final  approval  there  are  conditions  precedent  to  the  final  consummation  of  the 
transaction,  or  there  are  multiple  contiguous  or  closely  located  properties  that  are  being  considered  for  acquisition,  the  document 
referred  to  in  Subdivision  (b)  of  this  Section  need  not  be  disclosed  until  the  condition  has  been  satisfied  or  the  agreement  has  been 
reached  with  respect  to  all  the  properties,  or  both. 

(2)  Litigation:  Direction  or  approval  given  to  the  body's  legal  counsel  to  prosecute,  defend  or  seek  or  refrain  from  seeking 
appellate  review  or  relief,  or  to  otherwise  enter  as  a  part  s .  intcrvenor  or  amicus  curiae  in  any  fonn  of  litigation  as  the  result  of  a 
consultation  pursuant  to  Government  Code  Section  5  )')56.')  shall  be  reported  in  open  session  as  soon  as  given,  or  at  the  first 
meeting  after  an  adverse  party  has  been  served  in  the  mailer  if  immediate  disclosure  of  the  City's  intentions  would  be  contrar>'  to 
the  public  interest.  The  report  shall  identify  the  adverse  party  or  parties,  any  co-parties  with  the  City,  any  existing  claim  or  order  to 
be  defended  against  or  any  factual  circumstances  or  contractual  dispute  giving  rise  to  the  City's  complaint,  petition  or  other 
litigation  initiative. 

(3)  Settlement:  A  policy  body  shall  neither  solicit  nor  agree  to  any  term  in  a  settlement  which  would  preclude  the  release  of 
the  text  of  the  settlement  itself  and  any  related  documentation  communicated  to  or  received  from  the  adverse  party  or  parties.  Any 
written  settlement  agreement  and  any  documents  attached  to  or  referenced  in  ilie  sclilenient  aijieenieni  shall  be  made  publicly 
available  at  lca.st  10  calendar  days  before  the  meeting  of  the  po\w\  li>>J\  .u  \\Uw\\  ihe  seiikmeiu  is  \o  be  .ipjiroved  to  the  extent  that 
the  settlement  would  commit  the  City  or  a  department  thereof  to  adopimi:.  modil\  inu.  or  di.seoniinuinL;  an  existing  policy,  practice 
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or  program  or  otherwise  acting  other  than  to  pay  an  amount  of  money  less  than  $50,000.  The  agenda  for  any  meeting  in  which  a 
settlement  subject  to  this  Section  is  discussed  shall  identify  the  names  of  the  parties,  the  case  number,  the  court,  and  the  material 
terms  of  the  settlement.  Where  the  disclosure  of  documents  in  a  litigation  matter  that  has  been  settled  could  be  detrimental  to  the 
City's  interest  in  pending  litigation  arising  from  the  same  facts  or  incident  and  involving  a  party  not  a  party  to  or  otherwise  aware  of 
the  settlement,  the  documents  required  to  be  disclosed  by  Subdivision  (b)  of  this  Section  need  not  be  disclosed  until  the  other  case 
is  settled  or  otherwise  finally  concluded. 

(4)  Employee  Actions:  Action  taken  to  appoint,  employ,  dismiss,  transfer  or  accept  the  resignation  of  a  public  employee  in 
closed  session  pursuant  to  Government  Code  Section  54957  shall  be  reported  immediately  in  a  manner  that  names  the  employee, 
the  action  taken  and  position  affected  and,  in  the  case  of  dismissal  for  a  violation  of  law  or  of  the  policy  of  the  City,  the  reason  for 
dismissal.  "Dismissal"  within  the  meaning  of  this  ordinance  includes  any  termination  of  employment  at  the  will  of  the  employer 
rather  than  of  the  employee,  however  characterized.  The  proposed  terms  of  any  separation  agreement  shall  be  immediately 
disclosed  as  soon  as  presented  to  the  body,  and  its  final  terms  shall  be  immediately  disclosed  upon  approval  by  the  body. 

(5)  Collective  Bargaining:  Any  collectively  bargained  agreement  shall  be  made  publicly  available  at  least  1 5  calendar  days 
before  the  meeting  of  the  policy  body  to  which  the  agreement  is  to  be  reported. 

(c)  Reports  required  to  be  made  immediately  may  be  made  orally  or  in  writing,  but  shall  be  supported  by  copies  of  any 
contracts,  settlement  agreements,  or  other  documents  related  to  the  transaction  that  were  fmally  approved  or  adopted  in  the  closed 
session  and  that  embody  the  information  required  to  be  disclosed  immediately  shall  be  provided  to  any  person  who  has  made  a 
written  request  regarding  that  item  following  the  posting  of  the  agenda,  or  who  has  made  a  standing  request  for  all  such 
documentation  as  part  of  a  request  for  notice  of  meetings  pursuant  to  Government  Code  Sections  54954.1  or  54956. 

(d)  A  written  summary  of  the  information  required  to  be  immediately  reported  pursuant  to  this  Section,  or  documents 
embodying  that  information,  shall  be  posted  by  the  close  of  business  on  the  next  business  day  following  the  meeting,  in  the  place 
where  the  meeting  agendas  of  the  body  are  posted. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

SEC.  67.13.  BARRIERS  TO  ATTENDANCE  PROHIBITED. 

(a)  No  policy  body  shall  conduct  any  meeting,  conference  or  other  function  in  any  facility  that  excludes  persons  on  the  basis 
of  actual  or  presumed  class  identity  or  characteristics,  or  which  is  inaccessible  to  persons  with  physical  disabilities,  or  where 
members  of  the  public  may  not  be  present  without  making  a  payment  or  purchase.  Whenever  the  Board  of  Supervisors,  a  board  or 
commission  enumerated  in  the  charter,  or  any  committee  thereof  anticipates  that  the  number  of  persons  attending  the  meeting  will 
exceed  the  legal  capacity  of  the  meeting  room,  any  public  address  system  used  to  amplify  sound  in  the  meeting  room  shall  be 
extended  by  supplementary  speakers  to  permit  the  overflow  audience  to  listen  to  the  proceedings  in  an  adjacent  room  or 
passageway,  unless  such  supplementary  speakers  would  disrupt  the  operation  of  a  City  office. 

(b)  Each  board  and  commission  enumerated  in  the  charter  shall  provide  sign  language  interpreters  or  note-takers  at  each 
regular  meeting,  provided  that  a  request  for  such  services  is  communicated  to  the  secretary  or  clerk  of  the  board  or  commission  at 
least  48  hours  before  the  meeting,  except  for  Monday  meetings,  for  which  the  deadline  shall  be  4  p.m.  of  the  last  business  day  of 
the  preceding  week. 

(c)  Each  board  and  commission  enumerated  in  the  charter  shall  ensure  that  accessible  seating  for  persons  with  disabilities, 
including  those  using  wheelchairs,  is  made  available  for  each  regular  and  special  meeting. 

(d)  Each  board  and  commission  enumerated  in  the  charter  shall  include  on  the  agenda  for  each  regular  and  special  meeting  the 
following  statement:  "In  order  to  assist  the  City's  efforts  to  accommodate  persons  with  severe  allergies,  environmental  illnesses, 
multiple  chemical  sensitivity  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other  attendees  may  be  sensitive 
to  various  chemical  based  products.  Please  help  the  City  accommodate  these  individuals." 

(e)  The  Board  of  Supervisors  shall  seek  to  provide  translators  at  each  of  its  regular  meetings  and  all  meetings  of  its  committees 
for  each  language  requested,  where  the  translation  is  necessary  to  enable  San  Francisco  residents  with  Umited  English  proficiency  to 
participate  in  the  proceedings  provided  that  a  request  for  such  translation  services  is  communicated  to  the  Clerk  of  the  Board  of 
Supervisors  at  least  48  hours  before  the  meeting.  For  meetings  on  a  Monday  or  a  Tuesday,  the  request  must  be  made  by  noon  of  the 
last  business  day  of  the  preceding  week.  The  Clerk  of  the  Board  of  Supervisors  shall  first  solicit  volunteers  from  the  ranks  of  Cit>' 
employees  and/or  from  the  community  to  serve  as  franslators.  If  volunteers  are  not  available  the  Clerk  of  the  Board  of  Superv  isors 
may  next  solicit  translators  from  non-profit  agencies,  which  may  be  compensated.  If  these  options  do  not  provide  the  necessary- 
translation  services,  the  Clerk  may  employ  professional  franslators.  The  unavailability  of  a  translator  shall  not  affect  the  ability  of 
the  Board  of  Supervisors  or  its  committees  to  deliberate  or  vote  upon  any  matter  presented  to  them.  In  any  calendar  year  in  which 
the  costs  to  the  City  for  providing  translator  services  under  this  subsection  exceeds  S20,000,  the  Board  of  Supervisors  shaU,  as  soon 
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as  possible  thereafter,  review  the  provisions  of  this  subsection. 
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(^)     An>  person  attending  an  open  and  public  meeting  of  a  policy  body  shall  have  the  right  to  record  the  proceedings  with  an 
audio  or  video  recorder  or  a  still  or  motion  picture  camera,  or  to  broadcast  the  proceedings,  in  the  absence  of  a  reasonable  finding 
of  the  policy  body  that  the  recording  or  broadcast  cannot  continue  without  such  noise,  illumination  or  obstruction  of  view  as  to 
constitute  a  persistent  disruption  of  the  proceedings. 

(b)  Each  board  and  commission  enumerated  in  the  Charter  shall  audio  record  each  regular  and  special  meeting.  Each  such 
audio  recording,  and  any  audio  or  video  recording  of  a  meeting  of  any  other  policy  body  made  at  the  direction  of  the  policy  body 
shall  be  a  public  record  subject  to  inspection  pursuant  to  the  California  Public  Records  Act  (Government  Code  Section  6250  et 
seq.).  and  shall  not  be  erased  or  destroyed.  Inspection  of  any  such  recording  shall  be  provided  without  charge  on  an  appropriate 
play  back  device  made  available  by  the  City. 

(c)  Every  City  policy  body,  agency  or  department  shall  audio  or  video  every  noticed  regular  meeting,  special  meeting,  or 
hearing  open  to  the  public  held  in  a  City  Hall  hearing  room  that  is  equipped  with  audio  or  video  recording  facilities,  except  to  the 
extent  that  such  facilities  may  not  be  available  for  technical  or  other  reasons.  Each  such  audio  or  video  recording  shall  be  a  public 
record  subject  to  inspection  pursuant  to  the  California  Public  Records  Act  (Government  Code  Section  6250  et  seq.),  and  shall  not 
be  erased  or  destroyed.  The  City  shall  make  such  audio  or  video  recording  available  in  digital  form  at  a  centralized  location  on  the 
City's  web  site  (www.sfgov.org)  within  seventy-two  hours  of  the  date  of  the  meeting  or  hearing  and  for  a  period  of  at  least  two 

>  cars  after  the  date  of  the  meeting  or  hearing.  Inspection  of  any  such  recording  shall  also  be  provided  without  charge  on  an 
appropriate  play  back  device  made  available  by  the  City.  This  subsection  (c)  shall  not  be  construed  to  limit  or  in  any  way  modify 
the  duties  created  by  any  other  provision  of  this  article,  including  but  not  limited  to  the  requirements  for  recording  closed  sessions 
as  stated  in  Section  67.8-1  and  for  recording  meetings  of  boards  and  commissions  enumerated  in  the  Charter  as  stated  in  subsection 
(b) above. 

(Added  by  Ord  265-93.  App.  8/18/93;  amended  by  Proposition  G.  1 1/2/99,  Ord  80-08,  Ffle  No.  071596) 

SEC.  67.15.  PUBLIC  TESTIMONY. 

(a)  Every  agenda  for  regular  meetings  shall  provide  an  opportunity  for  members  of  the  public  to  directly  address  a  pohcy  body 
on  items  of  interest  to  the  public  that  are  within  policy  body's  subject  matter  jurisdiction,  provided  that  no  action  shall  be  taken  on 
any  item  not  appearing  on  the  agenda  unless  the  action  is  otherwise  authorized  by  Section  67.7(e)  of  this  article.  However,  in  the 
case  of  a  meeting  of  the  Board  of  Supervisors,  the  agenda  need  not  provide  an  opportunity  for  members  of  the  public  to  address  the 
Board  on  any  item  that  has  already  been  considered  by  a  committee,  composed  exclusively  of  members  of  the  Board,  at  a  public 
meeting  wherein  all  interested  members  of  the  public  were  afforded  the  opportunity  to  address  the  committee  on  the  item,  before  or 
during  the  committee's  consideration  of  the  item,  unless  the  item  has  been  substantially  changed  since  the  committee  heard  the 
item,  as  determined  by  the  Board. 

(b)  Every  agenda  for  special  meetings  at  which  action  is  proposed  to  be  taken  on  an  item  shall  provide  an  opportunity  for  each 
member  of  the  public  to  directly  address  the  body  concerning  that  item  prior  to  action  thereupon. 

(c)  A  policy  body  may  adopt  reasonable  regulations  to  ensure  that  the  intent  of  subdivisions  (a)  and  (b)  are  carried  out. 
including,  but  not  limited  to,  regulations  limiting  the  total  amount  of  time  allocated  for  public  testimony  on  particular  issues  and  for 
each  individual  speaker.  Each  policy  body  shall  adopt  a  rule  providing  that  each  person  wishing  to  speak  on  an  item  before  the 
body  at  a  regular  or  special  meeting  shall  be  permitted  to  be  heard  once  for  up  to  three  minutes.  Time  limits  shall  be  applied 
uniformly  to  members  of  the  public  wishing  to  testify. 

(d)  A  policy  body  shall  not  abridge  or  prohibit  puiilic  criiiL-isni  of  the  polic\ .  procedures,  proeraiiis  or  seniees  oflhe  City,  or 
of  any  other  aspect  of  its  proposals  or  activities,  or  nldie  acts  or  omissions  oflhe  bodN .  on  the  basis  (hat  the  perforiiianee  of  one  or 
more  public  employees  is  implicated,  or  on  an\  basis  other  than  reasonable  time  eoiistrainls  adopted  in  regulations  pursuant  to 
Subdivision  (c)  of  this  Section. 

(c)  To  facilitate  public  input,  any  agenda  changes  or  continuances  shall  be  announced  by  the  presiding  oiTiccr  of  a  policy  body 
at  the  beginning  of  a  meeting,  or  as  soon  thereafter  as  the  change  or  continuance  becomes  known  to  such  presiding  officer. 

(Added  by  Ord  265-93.  App  8/18/93.  amended  by  Proposilion  0.  1 1/2/99) 
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SEC  67.16.  MINUTES. 

The  clerk  or  secretary  of  each  board  and  commission  enumerated  in  the  Charter  shall  record  the  minutes  for  each  regular  and 
special  meeting  of  the  board  or  commission.  The  minutes  shall  state  the  time  the  meeting  was  called  to  order,  the  names  of  the 
members  attending  the  meeting,  the  roll  call  vote  on  each  matter  considered  at  the  meeting,  the  time  the  board  or  commission  began 
and  ended  any  closed  session,  the  names  of  the  members  and  the  names,  and  titles  where  applicable,  of  any  other  persons  attending 
any  closed  session,  a  list  of  those  members  of  the  public  who  spoke  on  each  matter  if  the  speakers  identified  themselves,  whether 
such  speakers  supported  or  opposed  the  matter,  a  brief  summary  of  each  person's  statement  during  the  public  comment  period  for 
each  agenda  item,  and  the  time  the  meeting  was  adjourned.  Any  person  speaking  during  a  public  comment  period  may  supply  a 
brief  written  summary  of  their  comments  which  shall,  if  no  more  than  150  words,  be  included  in  the  minutes. 

The  draft  minutes  of  each  meeting  shall  be  available  for  inspection  and  copying  upon  request  no  later  than  ten  working  days 
after  the  meeting.  The  officially  adopted  minutes  shall  be  available  for  inspection  and  copying  upon  request  no  later  than  ten 
working  days  after  the  meeting  at  which  the  minutes  are  adopted.  Upon  request,  minutes  required  to  be  produced  by  this  Section 
shall  be  made  available  in  Braille  or  increased  type  size. 

(Added  by  Ord.  265-93.  App.  8/18/93;  amended  by  Proposition  G,  11/2/99) 

SEC.  67.17.  PUBLIC  COMMENT  BY  MEMBERS  OF  POLICY  BODIES. 

Every  member  of  a  policy  body  retains  the  fiill  constitutional  rights  of  a  citizen  to  comment  publicly  on  the  wisdom  or  propriety 
of  government  actions,  including  those  of  the  policy  body  of  which  he  or  she  is  a  member.  Policy  bodies  shall  not  sanction,  reprove 
or  deprive  members  of  their  rights  as  elected  or  appointed  officials  for  expressing  their  judgments  or  opinions,  including  those  which 
deal  with  the  perceived  inconsistency  of  non-public  discussions,  communications  or  actions  with  the  requirements  of  State  or 
Federal  law  or  of  this  ordinance.  The  release  of  specific  factual  information  made  confidential  by  State  or  Federal  law  including,  but 
not  limited  to,  the  privilege  for  confidential  attomey-chent  communications,  may  be  the  basis  for  a  request  for  injunctive  or 
declaratory  relief,  of  a  complaint  to  the  Mayor  seeking  an  accusation  of  misconduct,  or  both. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

ARTICLE  III: 
PUBLIC  INFORMATION  AND  PUBLIC  RECORDS 


Sec. 

67.20. 

Defmitions. 

Sec. 

67.21. 

Process  for  Gaining  Access  to  Public  Records;  Administrative  Appeals. 

Sec. 

67.21-1. 

Policy  Regarding  Use  and  Purchase  of  Computer  Systems. 

Sec. 

67.22. 

Release  of  Oral  Public  Information. 

Sec. 

67.23. 

Pubhc  Review  File — ^Policy  Body  Communications. 

Sec. 

67.24. 

Public  Information  that  Must  Be  Disclosed. 

Sec. 

67.25. 

Immediacy  of  Response. 

Sec. 

67.26. 

Withholding  Kept  to  a  Minimum. 

Sec. 

67.27. 

Justification  of  Withholding. 

Sec. 

67.28. 

Fees  for  Duplication. 

Sec. 

67.29. 

Index  to  Records. 

Sec. 

67.29-1. 

Records  Survive  Transition  of  Officials. 
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Sec 

67.29-2. 

Internet  Access. World  Wide  Web  Minimum  Standards. 

Sec 

67.29-3. 

Sec 

67.29-4. 

Lobbyist  On  Behalf  of  the  City. 

Sec. 

67.29-5. 

Calendars  of  Certain  Officials. 

Sec. 

67.29-6. 

Sources  of  Outside  Funding. 

Sec. 

67.29-7. 

Correspondence  and  Records  Shall  Be  Maintained. 

SEC.  67.20.  DEFEVrriONS. 


Whenever  in  this  article  the  following  words  or  phrases  are  used,  they  shall  mean: 

(a)  "Department"  shall  mean  a  department  of  the  City  and  Count)'  of  San  Francisco. 

(b)  "Public  Information"  shall  mean  the  content  of  "public  records"  as  defined  in  the  California  Public  Records  Act 
(Government  Code  Section  6252),  whether  provided  in  documentary  form  or  in  an  oral  communication.  "Public  Information"  shall 
not  include  "computer  software"  developed  by  the  Cit>'  and  County  of  San  Francisco  as  defined  in  the  California  Public  Records 
Act  (Government  Code  Section  6254.9). 

(c)  "Supervisor  of  Records"  shall  mean  the  City  Attorney. 

(Added  by  Ord.  265-93.  App.  8/1 8/93;  amended  by  Old.  375,  App.  9/30/96;  Proposition  G,  1 1/2/99) 


SEC.  67.21.  PROCESS  FOR  GAINING  ACCESS  TO  PUBLIC  RECORDS; 
ADMINISTRATIVE  APPEALS. 

(a)  Every  person  having  custody  of  any  public  record  or  public  information,  as  defined  herein,  (hereinafter  referred  to  as  a 
custodian  of  a  public  record)  shall,  at  normal  times  and  during  normal  and  reasonable  hours  of  operation,  without  unreasonable 
delay,  and  without  requiring  an  appointment,  permit  the  public  record,  or  any  segregable  portion  of  a  record,  to  be  inspected  and 
examined  by  any  person  and  shall  furnish  one  copy  thereof  upon  payment  of  a  reasonable  copying  charge,  not  to  exceed  the  lesser 
of  the  actual  cost  or  ten  cents  per  page. 

(b)  A  custodian  of  a  public  record  shall,  as  soon  as  possible  and  within  ten  days  following  receipt  of  a  request  for  inspection 
or  copy  of  a  public  record,  comply  with  such  request.  Such  request  may  be  delivered  to  the  office  of  the  custodian  by  the  requester 
orally  or  in  writing  by  fax,  postal  delivery,  or  e-mail.  If  the  custodian  believes  the  record  or  information  requested  is  not  a  public 
record  or  is  exempt,  the  custodian  shall  justify  withholding  any  record  by  demonstrating,  in  writing  as  soon  as  possible  and  within 
ten  days  following  receipt  of  a  request,  that  the  record  in  question  is  exempt  under  express  provisions  of  this  ordinance. 

(c)  A  custodian  of  a  public  record  shall  assist  a  requester  in  identifying  the  existence,  form,  and  nature  of  any  records  or 
information  maintained  by,  available  to,  or  in  the  custody  of  the  custodian,  whether  or  not  the  contents  of  those  records  are  exempt 
from  disclosure  and  shall,  when  requested  to  do  so,  provide  in  writing  within  seven  days  following  receipt  of  a  request,  a  statement 
as  to  the  existence,  quantity,  form  and  nature  of  records  relating  to  a  particular  subject  or  questions  with  enough  specificity  to 
enable  a  requester  to  identify  records  in  order  to  make  a  request  under  (b).  A  custodian  of  any  public  record,  when  not  in 
possession  of  the  record  requested,  shall  assist  a  requester  in  directing  a  request  to  the  proper  office  or  staff  person. 

(d)  If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies  with  a  request  described  in  (b),  the  person  making  the 
request  may  petition  the  supervisor  of  records  for  a  determination  whether  the  [ocimiI  requested  is  public.  The  supervisor  of 
records  shall  inform  the  petitioner,  as  soon  as  possible  and  within  10  days,  ol  iis  dcicmiliiation  whether  the  record  requested,  or  any 
part  of  the  record  requested,  is  public.  Where  requested  by  the  petition.  ;uKi  w  liciv  oiiici  wisc  desirable,  this  detennination  shall  be 
in  writing.  Upon  the  determination  by  the  super\is(n  c^l  rcconls  ili;it  the  acorJ  is  public,  ihc  supciAisor  of  records  shall  immediately 
order  (he  custodian  of  the  public  record  to  coinpl\  \Mih  iIk-  person's  icqucsi  It  ihc  LiisliKli;iii  refuses  or  fails  to  comply  with  any 
such  order  within  5  days,  the  supervisor  of  rcciMcis  sluill  iuiiil\  ihc  district  ailcH  iic)  or  ihc  attonicN  general  who  shall  take  whatever 
measures  she  or  he  deems  necessary  and  appropriate  to  insure  compliance  with  the  provisions  of  this  ordinance. 

(c)    If  the  custodian  refuses,  fails  to  comply,  or  incompletely  complies  with  a  request  described  in  (b)  above  or  if  a  petition  is 
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denied  or  not  acted  on  by  the  supervisor  of  public  records,  the  person  making  the  request  may  petition  the  Sunshine  Task  Force  for 
a  determination  whether  the  record  requested  is  public.  The  Sunshine  Task  Force  shall  inform  the  petitioner,  as  soon  as  possible  and 
within  2  days  after  its  next  meeting  but  in  no  case  later  than  45  days  from  when  a  petition  in  writing  is  received,  of  its  determination 
whether  the  record  requested,  or  any  part  of  the  record  requested,  is  public.  Where  requested  by  the  petition,  and  where  otherwise 
desirable,  this  determination  shall  be  in  writing.  Upon  the  determination  that  the  record  is  public,  the  Sunshine  Task  Force  shall 
immediately  order  the  custodian  of  the  public  record  to  comply  with  the  person's  request.  If  the  custodian  refuses  or  fails  to  comply 
with  any  such  order  within  5  days,  the  Sunshine  Task  Force  shall  notify  the  district  attorney  or  the  attorney  general  who  may  take 
whatever  measures  she  or  he  deems  necessary  to  insure  compliance  with  the  provisions  of  this  ordinance.  The  Board  of  Supervisors 
and  the  City  Attomey's  office  shall  provide  sufficient  staff  and  resources  to  allow  the  Sunshine  Task  Force  to  fulfill  its  duties  under 
this  provision.  Where  requested  by  the  petition,  the  Sunshine  Task  Force  may  conduct  a  public  hearing  concerning  the  records 
request  denial.  An  authorized  representative  of  the  custodian  of  the  public  records  requested  shall  attend  any  hearing  and  explain 
the  basis  for  its  decision  to  withhold  the  records  requested. 

(f)  The  administrative  remedy  provided  under  this  article  shall  in  no  way  limit  the  availability  of  other  administrative  remedies 
provided  to  any  person  with  respect  to  any  officer  or  employee  of  any  agency,  executive  office,  department  or  board;  nor  shall  the 
administrative  remedy  provided  by  this  section  in  any  way  limit  the  availability  of  judicial  remedies  otherwise  available  to  any 
person  requesting  a  public  record.  If  a  custodian  of  a  public  record  refuses  or  fails  to  comply  with  the  request  of  any  person  for 
inspection  or  copy  of  a  public  record  or  with  an  administrative  order  under  this  section,  the  superior  court  shall  have  jurisdiction  to 
order  compliance. 

(g)  In  any  court  proceeding  pursuant  to  this  article  there  shall  be  a  presumption  that  the  record  sought  is  public,  and  the 
burden  shall  be  upon  the  custodian  to  prove  with  specificity  the  exemption  which  applies. 

(h)  On  at  least  an  annual  basis,  and  as  otherwise  requested  by  the  Sunshine  Ordinance  Task  Force,  the  supervisor  of  public 
records  shall  prepare  a  tally  and  report  of  every  petition  brought  before  it  for  access  to  records  since  the  tune  of  its  last  tally  and 
report.  The  report  shall  at  least  identify  for  each  petition  the  record  or  records  sought,  the  custodian  of  those  records,  the  ruling  of 
the  supervisor  of  public  records,  whether  any  ruling  was  overturned  by  a  court  and  whether  orders  given  to  custodians  of  public 
records  were  followed.  The  report  shall  also  summarize  any  court  actions  during  that  period  regarding  petitions  the  Superv  isor  has 
decided.  At  the  request  of  the  Sunshine  Ordinance  Task  Force,  the  report  shall  also  include  copies  of  all  rulings  made  by  the 
supervisor  of  public  records  and  all  opinions  issued. 

(i)  The  San  Francisco  City  Attomey's  office  shall  act  to  protect  and  secure  the  rights  of  the  people  of  San  Francisco  to  access 
public  information  and  public  meetings  and  shall  not  act  as  legal  counsel  for  any  city  employee  or  any  person  having  custody  of  an\' 
public  record  for  purposes  of  denying  access  to  the  public.  The  City  Attorney  may  publish  legal  opinions  in  response  to  a  request 
from  any  person  as  to  whether  a  record  or  information  is  pubhc.  All  communications  with  the  City  Attomey's  Office  w  ith  regard  to 
this  ordinance,  including  petitions,  requests  for  opinion,  and  opinions  shall  be  public  records. 

(j)    Notwithstanding  the  provisions  of  this  section,  the  City  Attorney  may  defend  the  City  or  a  City'  Employee  in  litigation 
under  this  ordinance  that  is  actually  filed  in  court  to  any  extent  required  by  the  City  Charter  or  California  Law. 

(k)  Release  of  documentary  public  information,  whether  for  inspection  of  the  original  or  by  providing  a  copy,  shall  be 
governed  by  the  CaHfomia  Public  Records  Act  (Government  Code  Section  6250  et  seq.)  in  particulars  not  addressed  by  this 
ordinance  and  in  accordance  with  the  enhanced  disclosure  requirements  provided  in  this  ordinance. 

(1)    Inspection  and  copying  of  documentary  public  information  stored  in  electronic  form  shall  be  made  available  to  the  person 
requesting  the  information  in  any  form  requested  which  is  available  to  or  easily  generated  by  the  department,  its  officers  or 
employees,  including  disk,  tape,  printout  or  monitor  at  a  charge  no  greater  than  the  cost  of  the  media  on  which  it  is  duplicated. 
Inspection  of  documentary  public  information  on  a  computer  monitor  need  not  be  allowed  where  the  information  sought  is 
necessarily  and  unseparably  intertwined  with  information  not  subject  to  disclosure  under  this  ordinance.  Nothing  in  this  section 
shall  require  a  department  to  program  or  reprogram  a  computer  to  respond  to  a  request  for  information  or  to  release  information 
where  the  release  of  that  information  would  violate  a  licensing  agreement  or  copyright  law. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  253-96,  App.  6/19/96;  Proposition  G,  1 1/2/99) 


SEC.  67.21-1.  POLICY  REGARDING  USE  AND  PURCHASE  OF  COMPUTER 
SYSTEMS. 

(a)    It  is  the  policy  of  the  City  and  County  of  San  Francisco  to  utilize  computer  technology  in  order  to  reduce  the  cost  of  public 
records  management,  including  the  costs  of  collecting,  maintaining,  and  disclosing  records  subject  to  disclosure  to  members  of  the 
public  under  this  section.  To  the  extent  that  it  is  technologically  and  economically  feasible,  departments  that  use  computer  systems 
to  collect  and  store  public  records  shall  program  and  design  these  systems  to  ensure  convenient,  efficient,  and  economical  public 
access  to  records  and  shall  make  public  records  easily  accessible  over  pubUc  networks  such  as  the  Internet. 
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(b)    Departments  purchasing  new  computer  systems  shall  attempt  to  reach  the  following  goals  as  a  means  to  achieve  lower 
costs  to  the  public  in  connection  with  the  public  disclosure  of  records: 

(1)  Implementing  a  computer  system  in  which  exempt  information  is  segregated  or  filed  separately  from  otherwise 
disclosable  information. 

(2)  Implementing  a  system  that  permits  reproduction  of  electronic  copies  of  records  in  a  format  that  is  generally  recognized 
as  an  industry  standard  format. 

(3)  Implementing  a  system  that  permits  making  records  available  through  the  largest  non-profit,  non-proprietary  public 
computer  network,  consistent  with  the  requirement  for  security  of  information. 

(Added  by  Ord  265.93.  App.  8/18/93;  amended  by  Ord.  253-96.  App.  6/19/96;  Proposition  G.  11/2/99) 


SEC.  67.22.  RELEASE  OF  ORAL  PUBLIC  INFORMATION. 

Release  of  oral  public  information  shall  be  accomplished  as  follows: 

(a)  Every  department  head  shall  designate  a  person  or  persons  knowledgeable  about  the  affairs  of  the  department,  to  provide 
information,  including  oral  information,  to  the  public  about  the  department's  operations,  plans,  policies  and  positions.  The 
department  head  may  designate  himself  or  herself  for  this  assignment,  but  in  any  event  shall  arrange  that  an  alternate  be  available 
for  this  function  during  the  absence  of  the  person  assigned  primarj'  responsibility.  If  a  department  has  multiple  bureaus  or  divisions, 
the  department  may  designate  a  person  or  persons  for  each  bureau  or  division  to  provide  this  information. 

(b)  The  role  of  the  person  or  persons  so  designated  shall  be  to  provide  information  on  as  timely  and  responsive  a  basis  as 
possible  to  those  members  of  the  public  who  are  not  requesting  information  from  a  specific  person.  This  section  shall  not  be 
interpreted  to  curtail  existing  informal  contacts  between  employees  and  members  of  the  public  when  these  contacts  are  occasional, 
acceptable  to  the  employee  and  the  department,  not  disruptive  of  his  or  her  operational  duties  and  confined  to  accurate  information 
not  confidential  by  law. 

(c)  No  employee  shall  be  required  to  respond  to  an  inquiry  or  inquiries  from  an  individual  if  it  would  take  the  employee  more 
than  fifteen  minutes  to  obtain  the  information  responsive  to  the  inquiry  or  inquiries. 

(d)  Public  employees  shall  not  be  discouraged  from  or  disciplined  for  the  expression  of  their  personal  opinions  on  any  matter 
of  public  concern  while  not  on  duty,  so  long  as  the  opinion  (1)  is  not  represented  as  that  of  the  department  and  does  not 
misrepresent  the  department  position;  and  (2)  does  not  disrupt  coworker  relations,  impair  discipline  or  control  by  superiors,  erode  a 
close  working  relationship  premised  on  personal  loyalty  and  confidentiality,  interfere  with  the  employee's  performance  of  his  or  her 
duties  or  obstruct  the  routine  operation  of  the  office  in  a  manner  that  outweighs  the  employee's  interests  in  expressing  that  opinion. 
In  adopting  this  subdivision,  the  Board  of  Supervisors  intends  merely  to  restate  and  affirm  court  decisions  recognizing  the  First 
Amendment  rights  enjoyed  by  public  employees.  Nothing  in  this  section  shall  be  construed  to  provide  rights  to  City  employees 
beyond  those  recognized  by  courts,  now  or  in  the  future,  under  the  First  Amendment,  or  to  create  any  new  private  cause  of  action 
or  defense  to  disciplinary  action. 

(e)  Notwithstanding  any  other  provisions  of  this  ordinance,  public  employees  shall  not  be  discouraged  from  or  disciplined  for 
disclosing  any  information  that  is  public  information  or  a  public  record  to  any  journalist  or  any  member  of  the  public.  Any  public 
employee  who  is  disciplined  for  disclosing  public  information  or  a  public  record  shall  have  a  cause  of  action  against  the  City  and  the 
supervisor  imposing  the  discipline. 

(Added  by  Ord.  265-93.  App.  8/1 8/93;  amended  by  Proposition  G,  1 1/2/99) 


SEC.  67.23.  PUBLIC  REVIEW  FILE  -  POLICY  BODY  COMMUNICATIONS. 

(a)     Ibc  clerk  of  the  Board  of  Supervisors  and  the  clerk  of  each  board  and  commission  enumerated  in  the  charier  shall 
maintain  a  file,  accessible  \o  any  person  during  normal  office  hours,  containing  a  copy  of  any  letter,  mcmoraiuiufn  or  other 
communication  whieli  the  clerk  has  distributed  to  or  received  from  a  quorum  of  the  policy  body  concerning  a  luaiicr  c.ilciularcd  by 
the  body  within  the  previous  30  days  or  likely  to  be  calendared  within  the  next  30  days,  irrespective  of  subject  mailer,  origin  or 
recipient,  except  commercial  solicitations,  periodical  publications  or  communications  exempt  from  disclosure  under  the  California 
Public  Records  Act  (Government  Code  Section  6250  et  seq.)  and  not  deemed  disclosable  under  Section  67.24  of  this  article. 

fb)  Communications,  as  described  in  subsection  (a ),  scni  or  iccei\  cd  in  the  last  three  business  days  shall  be  maintained  in 
chronological  order  in  the  office  of  the  department  head  oi  ,ii  a  place  iicai  h\ .  clearly  designated  to  the  public.  After  documenls 
have  been  on  file  for  two  full  days,  they  may  be  reiiuned.  aiui.  in  ihe  iliscrelion  ol  thc  hoard  or  commission,  placed  in  a  monthly 
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chronological  file. 

(c)    Multiple-page  reports,  studies  or  analyses  which  are  accompanied  by  a  letter  or  memorandum  of  transmittal  need  not  be 
included  in  the  file  so  long  as  the  letter  or  memorandum  of  transmittal  is  included. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 

^^^^  DISCLOSED. 

Notwithstanding  a  department's  legal  discretion  to  withhold  certain  information  under  the  California  Public  Records  Act,  the 
following  poUcies  shall  govern  specific  types  of  documents  and  information  and  shall  provide  enhanced  rights  of  public  access  to 
information  and  records: 

(a)  Drafts  and  Memoranda. 

(1)  Except  as  provided  in  subparagraph  (2),  no  preliminary  draft  or  department  memorandum,  whether  in  printed  or 
electronic  form,  shall  be  exempt  from  disclosure  under  Government  Code  Section  6254,  Subdivision  (a)  or  any  other  provision.  If 
such  a  document  is  not  normally  kept  on  file  and  would  otherwise  be  disposed  of,  its  factual  content  is  not  exempt  under 
Subdivision  (a).  Only  the  recommendation  of  the  author  may,  in  such  circumstances,  be  withheld  as  exempt. 

(2)  Draft  versions  of  an  agreement  being  negotiated  by  representatives  of  the  City  with  some  other  party  need  not  be 
disclosed  immediately  upon  creation  but  must  be  preserved  and  made  available  for  public  review  for  10  days  prior  to  the 
presentation  of  the  agreement  for  approval  by  a  policy  body,  unless  the  body  fmds  that  and  articulates  how  the  public  interest 
would  be  unavoidably  and  substantially  harmed  by  compliance  with  this  10  day  rule,  provided  that  policy  body  as  used  in  this 
subdivision  does  not  include  committees.  In  the  case  of  negotiations  for  a  contract,  lease  or  other  business  agreement  in  which  an 
agency  of  the  City  is  offering  to  provide  facihties  or  services  in  direct  competition  with  other  public  or  private  entities  that  are  not 
required  by  law  to  make  their  competing  proposals  pubUc  or  do  not  in  fact  make  their  proposals  public,  the  policy  body  may 
postpone  pubhc  access  to  the  final  draft  agreement  until  it  is  presented  to  it  for  approval. 

(b)  Litigation  Material. 

(1)  Notwithstanding  any  exemptions  otherwise  provided  by  law,  the  following  are  pubhc  records  subject  to  disclosure 
under  this  Ordinance: 

.(i)    A  pre-Utigation  claim  against  the  City;  % 

(ii)  A  record  previously  received  or  created  by  a  department  in  the  ordinary  course  of  business  that  was  not 
attorney/client  privileged  when  it  was  previously  received  or  created; 

(iii)  Advice  on  compUance  with,  analysis  of,  an  opinion  concerning  liability  under,  or  any  communication  otherwise 
concerning  the  California  Public  Records  Act,  the  Ralph  M.  Brown  Act,  the  Political  Reform  Act,  any  San  Francisco  Governmental 
Ethics  Code,  or  this  Ordinance. 

(2)  Unless  otherwise  privileged  under  California  law,  when  litigation  is  fmally  adjudicated  or  otherwise  settled,  records  of 
all  communications  between  the  department  and  the  adverse  party  shall  be  subject  to  disclosure,  including  the  texl  and  terms  of  any 
settlement. 

(c)  Personnel  Information.  None  of  the  following  shall  be  exempt  from  disclosure  under  Government  Code  Section  6254, 
subdivision  (c),  or  any  other  provision  of  CaUfomia  Law  where  disclosure  is  not  forbidden: 

(1)    The  job  pool  charactetistics  and  employment  and  education  histories  of  all  successful  job  applicants,  including  at  a 
minimum  the  following  information  as  to  each  successful  job  applicant: 

(i)  Sex,  age  and  ethnic  group; 

(ii)  Years  of  graduate  and  undergraduate  study,  degree(s)  and  major  or  discipline; 

(iii)  Years  of  employment  in  the  private  and/or  pubhc  sector; 

(iv)  Whether  currently  employed  in  the  same  position  for  another  pubhc  agency. 

(v)  Other  non-identifying  particulars  as  to  experience,  credentials,  aptitudes,  training  or  education  entered  in  or 
attached  to  a  standard  employment  appUcation  form  used  for  the  position  in  question. 
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(2)  The  professional  biography  or  curriculum  vitae  of  any  employee,  provided  that  the  home  address,  home  telephone 
number,  social  security  number,  age,  and  marital  status  of  the  employee  shall  be  redacted. 

(3)  The  job  description  of  ever>'  employment  classification. 

(4)  The  exact  gross  salan.'  and  City-paid  benefits  available  to  everv'  employee. 

(5)  Any  memorandum  of  understanding  between  the  City  or  department  and  a  recognized  employee  organization. 

(6)  The  amount,  basis,  and  recipient  of  any  performance-based  increase  in  compensation,  benefits,  or  both,  or  any  other 
bonus,  awarded  to  any  employee,  which  shall  be  announced  during  the  open  session  of  a  policy  body  at  which  the  award  is 
approved. 

(7)  The  record  of  any  confumed  misconduct  of  a  public  employee  involving  personal  dishonesty,  misappropriation  of 
public  ftinds,  resources  or  benefits,  unlawful  discrimination  against  another  on  the  basis  of  status,  abuse  of  authority,  or  violence, 
and  of  any  discipline  imposed  for  such  misconduct. 

(d)  Law  Enforcement  Information. 

The  District  Attorney,  Chief  of  Police,  and  Sheriff  are  encouraged  to  cooperate  with  the  press  and  other  members  of  the  public 
in  allowing  access  to  local  records  pertaining  to  investigations,  arrests,  and  other  law  enforcement  activity.  However,  no  provision 
of  this  ordinance  is  intended  to  abrogate  or  interfere  with  the  constitutional  and  statutory  power  and  duties  of  the  District  Attorney 
and  Sheriff  as  interpreted  under  Government  Code  section  25303,  or  other  applicable  State  law  or  judicial  decision.  Records 
pertaining  to  any  investigation,  arrest  or  other  law  enforcement  activity  shall  be  disclosed  to  the  public  once  the  District  Attorney  or 
court  determines  that  a  prosecution  will  not  be  sought  against  the  subject  involved,  or  once  the  statute  of  limitations  for  filing 
charges  has  expired,  whichever  occurs  first.  Notwithstanding  the  occurrence  of  any  such  event,  individual  items  of  information  in 
the  following  categories  may  be  segregated  and  withheld  if,  on  the  particular  facts,  the  public  interest  in  nondisclosure  clearly  and 
substantially  outweighs  the  public  interest  in  disclosure: 

(1)  The  names  of  juvenile  witnesses  (whose  identities  may  nevertheless  be  indicated  by  substituting  a  number  or 
alphabetical  letter  for  each  individual  interviewed); 

(2)  Personal  or  otherwise  private  information  related  to  or  unrelated  to  the  investigation  if  disclosure  would  constitute  an 
unwarranted  invasion  of  privacy; 

(3)  The  identity  of  a  confidential  source; 

(4)  Secret  investigative  techniques  or  procedures; 

(5)  Information  whose  disclosure  would  endanger  law  enforcement  personnel;  or 

(6)  Information  whose  disclosure  would  endanger  the  successful  completion  of  an  investigation  where  the  prospect  of 
enforcement  proceedings  is  concrete  and  definite. 

This  Subdivision  shall  not  exempt  from  disclosure  any  portion  of  any  record  of  a  concluded  inspection  or  enforcement  action  by 
an  officer  or  department  responsible  for  regulatory  protection  of  the  public  heahh,  safety,  or  welfare. 

(e)  Contracts,  Bids  and  Proposals. 

( 1  )     (  untracls,  contractors'  bids,  responses  to  requests  for  proposals  and  all  other  records  of  communications  between  the 
dcp.irtmciu  and  persons  or  firms  seeking  contracts  shall  be  open  to  inspection  immediately  after  a  contract  has  been  awarded. 
Notlimt:  in  this  provision  requires  the  disclosure  of  a  private  person's  or  organization's  net  worth  or  other  proprietarj'  financial  data 
submitted  for  qualification  for  a  contract  or  other  benefit  until  and  unless  that  person  or  organization  is  awarded  the  contract  or 
benefit.  All  bidders  and  contractors  shall  be  ad\  ised  that  inlorniation  provided  which  is  covered  by  this  subdivision  will  be  made 
available  to  the  public  upon  request.  Immediately  alter  an\  review  or  evaluation  or  rating  of  responses  to  a  Request  for  Proposal 
("RFP")  has  been  completed,  evaluation  fonns  and  score  sheets  and  any  other  documents  used  by  persons  in  the  RFP  evaluation  or 
contractor  selection  process  shall  be  available  for  public  inspection.  The  names  of  scorers,  graders  or  evaluators,  along  with  their 
individual  ratings,  comments,  and  score  sheets  or  comments  on  related  documents,  shall  be  made  immediately  available  after  the 
review  or  evaluation  of  a  RFP  has  been  completed. 

(2)     Notwithstanding  the  provisions  of  this  Subdivision  or  any  oilier  pnn  ision  of  tliis  ordinance,  the  Director  of  Public 
Health  may  withhold  from  disclosure  propo.sed  and  final  i  iies  ,.r  p,i\ nu  ni  lor  luan.ivcd  health  eaie  coiiliaels  it  the  nircetor 
determines  that  public  disclosure  would  adversels  .\\'k\  i  ilu  ,i1mIii\  >-l       (  ii\      cw.-.iw  m  ellcetiN  e  nev.oii.itions  for  nianaued 
health  care  contracts.  The  authority  to  withhold  this  iiilo:  nuiiion  .ipphes  ou\\  to  eoniiacis  puisuant  to  whicii  the  Cil\  (through  tiie 
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Department  of  Public  Health)  either  pays  for  health  care  services  or  receives  compensation  for  providing  such  services,  including 
mental  health  and  substance  abuse  services,  to  covered  beneficiaries  through  a  pre-arranged  rate  of  payment.  This  provision  also 
applies  to  rates  for  managed  health  care  contracts  for  the  University  of  California,  San  Francisco,  if  the  contract  involves 
beneficiaries  who  receive  services  provided  jointly  by  the  City  and  University.  This  pro-C'ision  shall  not  authorize  the  Director  to 
withhold  rate  information  from  disclosure  for  more  than  three  years. 

(3)    During  the  course  of  negotiations  for: 

(i)  personal,  professional,  or  other  contractual  services  not  subject  to  a  competitive  process  or  where  such  a  process  has 
arrived  at  a  stage  where  there  is  only  one  qualified  or  responsive  bidder; 

(ii)  leases  or  permits  having  total  anticipated  revenue  or  expense  to  the  City  and  County  of  five  hundred  thousand 
dollars  ($500,000)  or  more  or  having  a  term  of  ten  years  or  more;  or 

(iii)  any  franchise  agreements, 

all  documents  exchanged  and  related  to  the  position  of  the  parties,  including  draft  contracts,  shall  be  made  available  for  public 
inspection  and  copying  upon  request.  In  the  event  that  no  records  are  prepared  or  exchanged  during  negotiations  in  the  above- 
mentioned  categories,  or  the  records  exchanged  do  not  provide  a  meaningful  representation  of  the  respective  positions,  the  Cit>' 
Attorney  or  City  representative  familiar  with  the  negotiations  shall,  upon  a  written  request  by  a  member  of  the  public,  prepare 
written  summaries  of  the  respective  positions  within  five  working  days  following  the  fmal  day  of  negotiation  of  any  given  week. 
The  summaries  will  be  available  for  public  inspection  and  copying.  Upon  completion  of  negotiations,  the  executed  contract, 
including  the  dollar  amount  of  said  contract,  shall  be  made  available  for  inspection  and  copying.  At  the  end  of  each  fiscal  year,  each 
City  department  shall  provide  to  the  Board  of  Supervisors  a  list  of  all  sole  source  contracts  entered  into  during  the  past  fiscal  year. 
This  list  shall  be  made  available  for  inspection  and  copying  as  provided  for  elsewhere  in  this  Article. 

(f)  Budgets  and  Other  Financial  Information.  Budgets,  whether  tentative,  proposed  or  adopted,  for  the  City  or  any  of  its 
departments,  programs,  projects  or  other  categories,  and  all  bills,  claims,  invoices,  vouchers  or  other  records  of  payment  obligations 
as  well  as  records  of  actual  disbursements  showing  the  amount  paid,  the  payee  and  the  purpose  for  which  payment  is  made,  other 
than  payments  for  social  or  other  services  whose  records  are  confidential  by  law,  shall  not  be  exempt  from  disclosure  under  any 
circumstances. 

(g)  Neither  the  City  nor  any  office,  employee,  or  agent  thereof  may  assert  California  Public  Records  Act  Section  6255  or  any 
similar  provision  as  the  basis  for  withholding  any  documents  or  information  requested  under  this  ordinance. 

(h)  Neither  the  City  nor  any  office,  employee,  or  agent  thereof  may  assert  an  exemption  for  withholding  for  any  document  or 
information  based  on  a  "deliberative  process"  exemption,  either  as  provided  by  California  Public  Records  Act  Section  6255  or  any 
other  provision  of  law  that  does  not  prohibit  disclosure. 

(i)  Neither  the  City,  nor  any  office,  employee,  or  agent  thereof,  may  assert  an  exemption  for  withholding  for  any  document  or 
information  based  on  a  fmding  or  showing  that  the  pubhc  interest  in  withholding  the  information  outweighs  the  public  interest  in 
disclosure.  All  withholdings  of  documents  or  information  must  be  based  on  an  express  provision  of  this  ordinance  providing  for 
Mnithholding  of  the  specific  type  of  information  in  question  or  on  an  express  and  specific  exemption  provided  by  California  Public 
Records  Act  that  is  not  forbidden  by  this  ordinance. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  292-95,  App.  9/8/95;  Ord.  240-98,  App.  7/17/98;  Proposition  G,  1  1  2  99 1 

SEC.  67.25.  IMMEDIACY  OF  RESPONSE. 

(a)  Notwithstanding  the  10-day  period  for  response  to  a  request  permitted  in  Government  Code  Section  6256  and  in  this 
Article,  a  written  request  for  information  described  in  any  category  of  non-exempt  public  information  shall  be  satisfied  no  later  than 
the  close  of  business  on  the  day  following  the  day  of  the  request.  This  deadline  shall  apply  only  if  the  words  "Immediate  Disclosure 
Request"  are  placed  across  the  top  of  the  request  and  on  the  envelope,  subject  line,  or  cover  sheet  in  which  the  request  is 
transmitted.  Maximum  deadlines  provided  in  this  article  are  appropriate  for  more  extensive  or  demanding  requests,  but  shall  not  be 
used  to  delay  fulfilling  a  simple,  routine  or  otherwise  readily  answerable  request. 

(b)  If  the  voluminous  nature  of  the  informafion  requested,  its  location  in  a  remote  storage  facilit>^  or  the  need  to  consult  with 
another  interested  department  warrants  an  extension  of  10  days  as  provided  in  Government  Code  Section  6456.1,  the  requester 
shall  be  notified  as  required  by  the  close  of  business  on  the  business  day  following  the  request. 

(c)  The  person  seeking  the  information  need  not  state  his  or  her  reason  for  making  the  request  or  the  use  to  which  the 
information  will  be  put,  and  requesters  shall  not  be  routinely  asked  to  make  such  a  disclosure.  Where  a  record  being  requested 
contains  information  most  of  which  is  exempt  from  disclosure  under  the  CaUfomia  Public  Records  Act  and  this  article,  however, 
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the  City  Attorney  or  custodian  of  the  record  may  inform  the  requester  of  the  nature  and  extent  of  the  non-exempt  information  and 
inquire  as  to  the  requester's  purpose  for  seeking  it,  in  order  to  suggest  alternative  sources  for  the  information  which  may  involve  less 
redaction  or  to  othervsise  prepare  a  response  to  the  request. 

(d)    Notwithstanding  any  provisions  of  California  Law  or  this  ordinance,  in  response  to  a  request  for  information  describing 
any  category  of  non-exempt  public  infomiation,  when  so  requested,  the  City  and  County  shall  produce  any  and  all  responsive 
public  records  as  soon  as  reasonably  possible  on  an  incremental  or  "rolling"  basis  such  that  responsive  records  are  produced  as  soon 
as  possible  by  the  end  of  the  same  business  da>  thai  they  are  reviewed  and  collected.  This  section  is  intended  to  prohibit  the 
withholding  of  public  records  that  are  responsive  lo  a  records  request  until  all  potentially  responsive  documents  have  been  reviewed 
and  collected.  Failure  to  comply  with  this  provision  is  a  violation  of  this  Article. 

(Added  by  Ord  265-93.  App  8.'1&'93.  amended  by  Proposition  G.  1 1/2/99) 


SEC.  67.26.  WITHHOLDING  KEPT  TO  A  MINIMUM. 

No  record  shall  be  withheld  from  disclosure  in  its  entirety  unless  all  information  contained  in  it  is  exempt  from  disclosure  under 
express  provisions  of  the  California  Public  Records  Act  or  of  some  other  statute.  Information  that  is  exempt  from  disclosure  shall 
be  masked,  deleted  or  otherwise  segregated  in  order  that  the  nonexempt  portion  of  a  requested  record  may  be  released,  and  keyed 
by  footnote  or  other  clear  reference  to  the  appropriate  justification  for  withholding  required  by  Section  67.27  of  this  Article.  This 
work  shall  be  done  personally  by  the  attorney  or  other  staff  member  conducting  the  exemption  review.  The  work  of  responding  to  a 
public-records  request  and  preparing  documents  for  disclosure  shall  be  considered  part  of  the  regular  work  duties  of  any  City 
employee,  and  no  fee  shall  be  charged  to  the  requester  to  cover  the  personnel  costs  of  responding  to  a  records  request. 

■       N  IS')?,  amended  by  Proposition  G,  11  ;2.  99) 

SIX  .  07.27.  JL  STIFICATION  OF  WrrHHOLDING. 

Any  withholding  of  information  shall  be  justified,  in  writing,  as  follows: 

(a)  A  withholding  under  a  specific  permissive  exemption  in  the  California  Public  Records  Act,  or  elsewhere,  which  permissive 
exemption  is  not  forbidden  to  be  asserted  by  this  ordinance,  shall  cite  that  authority. 

(b)  A  withholding  on  the  basis  that  disclosure  is  prohibited  by  law  shall  cite  the  specific  statutory  authority  in  the  Public 
Records  Act  or  elsewhere. 

(c)  A  withholding  on  the  basis  that  disclosure  would  incur  civil  or  criminal  liability  shall  cite  any  specific  statutory  or  case  law, 
or  any  other  public  agency's  litigation  experience,  supporting  that  position. 

(d)  When  a  record  being  requested  contains  information,  most  of  which  is  exempt  from  disclosure  under  the  California  Public 
Records  Act  and  this  Article,  the  custodian  shall  inform  the  requester  of  the  nature  and  extent  of  the  nonexempt  information  and 
suggest  alternative  sources  for  the  information  requested,  if  available. 

(Added  by  Ord.  265-93.  App  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 


SEC.  67.28.  FEES  FOR  DUPLICATION. 

(a)  No  fee  shall  be  charged  for  making  public  records  available  for  review. 

(b)  For  documents  routinely  produced  in  multiple  copies  for  distribution,  e.g.  meeting  agendas  and  related  materials,  unless  a 
special  fee  has  been  established  pursuant  to  Subdivision  (d)  of  this  Section,  a  fee  not  to  exceed  one  cent  per  page  may  be  charged, 
plus  any  postage  costs. 

(c)  For  documents  assembled  and  copied  to  the  order  of  the  requester,  unless  a  special  fee  has  been  established  pursuant  to 
Subdivision  (d)  of  this  Section,  a  fee  not  to  exceed  10  cents  per  page  may  be  charged,  plus  any  postage. 

(d)  A  department  may  establish  and  charge  a  higher  fee  than  the  one  cent  presumptive  fee  in  Subdivision  (h)  and  the  10  cent 
presumptive  fee  in  Subdivision  (c)  if  it  prepares  and  posts  an  itemized  cost  analysis  establishing  that  its  cost  pci  pa^ze  niipi  cssiiMi 
exceeds  10  cents  or  one  cent,  as  the  case  may  be.  The  cost  per  page  impression  shall  include  the  following  costs:  one  sheet  of 
paper;  one  duplication  cycle  of  the  copying  machine  in  terms  ol  lonei  and  other  specifically  identified  operation  or  maintenance 
factors,  excluding  electrical  power.  Any  such  cost  analysis  shill  uleniily  the  manufacturer,  model,  vendor  and  maintenance 
contractor,  if  any.  of  the  copying  machine  or  machines  rclcned  to. 
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(e)    Video  copies  of  video  recorded  meetings  shall  be  provided  to  the  public  upon  request  for  SI  0.00  or  less  per  meeting. 

(Added  by  Ord,  265-93,  App.  8/18/93;  amended  by  Proposition  G.  1 1/2/99) 


SEC.  67.29.  INDEX  TO  RECORDS. 

The  City  and  County  shall  prepare  a  public  records  index  that  identifies  the  types  of  information  and  documents  maintained  by 
City  and  County  departments,  agencies,  boards,  commissions,  and  elected  officers.  The  index  shall  be  for  the  use  of  Cit>'  officials, 
staff  and  the  general  public,  and  shall  be  organized  to  permit  a  general  understanding  of  the  t\  pes  of  information  maintained,  by 
which  officials  and  departments,  for  which  purposes  and  for  what  periods  of  retention,  and  under  what  manner  of  organization  for 
accessing,  e.g.  by  reference  to  a  name,  a  date,  a  proceeding  or  project,  or  some  other  referencing  system.  The  index  need  not  be  in 
such  detail  as  to  identif>-  files  or  records  concerning  a  specific  person,  transaction  or  other  event,  but  shall  clearly  indicate  where 
and  how  records  of  that  t}  pe  are  kept.  .Ajiy  such  master  index  shall  be  re\  iewed  by  appropriate  staff  for  accuracy  and  presented  for 
formal  adoption  to  the  administrative  official  or  poUcy  body  responsible  for  the  indexed  records.  The  Cit>-  .Administrator  shall  be 
responsible  for  the  preparation  of  this  records  index.  The  Cit>-  Administrator  shall  report  on  the  progress  of  the  index  to  the 
Simshine  Ordinance  Task  Force  on  at  least  a  semi-annual  basis  until  the  index  is  completed.  Each  department,  agency,  commission 
and  public  official  shall  cooperate  with,  the  Cit\-  Administrator  to  identif>-  the  t\-pes  of  records  it  maintains,  including  those 
documents  created  by  the  entit\-  and  those  documents  received  in  the  ordinary  course  of  business  and  the  t\  pes  of  requests  that  are 
regularly  received.  Each  department,  agency,  commission  and  public  official  is  encouraged  to  solicit  and  encourage  public 
participation  to  develop  a  meaningflil  records  index.  The  index  shall  clearly  and  meaningfully  describe,  with  as  much  speciflcit>-  as 
practicable,  the  individual  r\"pes  of  records  that  are  prepared  or  maintained  by  each  department,  agency,  commission  or  public 
official  of  the  Cit>-  and  Count}^  The  index  shall  be  sufficient  to  aid  the  public  in  making  an  inquuy  or  a  request  to  inspect.  .Any 
changes  in  the  department,  agency,  commission  or  public  official's  practices  or  procedures  affecting  the  accuracy  of  the  information 
provided  to  the  Cit>'  Administrator  shall  be  recorded  by  the  Chy  Administrator  on  a  periodic  basis  so  as  to  maintain  the  integrit\- 
and  accuracy  of  the  index.  The  index  shall  be  continuously  maintained  on  the  Cit\  's  World  Wide  Website  and  made  available  at 
public  hTjraries  within  the  City  and  County  of  San  Francisco. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  287-96,  App.  7/12/96;  Proposition  G,  1 1/2/99) 


SEC.  67.29-1.  RECORDS  SURVIVE  TRANSITION  OF  OFFICIALS. 

All  documents  prepared,  received,  or  maintained  by  the  Office  of  the  Mayor,  by  any  elected  cit>-  and  count)-  official,  and  by  the 
head  of  any  City  or  Count>'  Department  are  the  propertv'  of  the  City  and  Coimty  of  San  Francisco.  The  originals  of  these  documents 
shall  be  maintained  consistent  with  the  records  retention  policies  of  the  Cit\-  and  Count>-  of  San  Francisco. 

(Added  by  Proposirion  G,  1 L  2  99) 

SEC.  67.29-2.  INTERNET  ACCESSmOEO^D  WIDE  WEB  MINIMUM  STANT).\RDS. 

Each  department  of  the  Cit\^  and  Count}-  of  San  Francisco  shall  maintain  on  a  World  Wide  Web  site,  or  on  a  comparable,  readily 
accessible  location  on  the  Internet,  information  that  it  is  required  to  make  pubUcly  available.  Each  department  is  encouraged  to 
make  pubUcly  available  through  its  World  Wide  Web  site,  as  much  information  and  as  many  documents  as  possible  concerning  its 
activities.  At  a  minimum,  within  six  months  after  enactment  of  this  provision,  each  department  shall  post  on  its  World  Wide  Web 
site  aU  meeting  notices  required  under  this  ordinance,  agendas  and  the  minutes  of  all  previous  meetings  of  its  policy  bodies  for  the 
last  three  years.  Notices  and  agendas  shall  be  posted  no  later  than  the  time  that  the  department  otherwise  distributes  this 
information  to  the  pubUc,  allowing  reasonable  time  for  posting.  Minutes  of  meetings  shall  be  posted  as  soon  as  possible,  but  in  any 
event  within  48  hours  after  they  have  been  approved.  Each  department  shall  make  reasonable  efforts  to  ensure  that  its  World  Wide 
Web  site  is  regularly  reviewed  for  timeliness  and  updated  on  at  least  a  weekly  basis.  The  Cit\-  and  County  shall  also  make  available 
on  its  World  Wide  Web  site,  or  on  a  comparable,  readily  accessible  location  on  the  Internet,  a  current  copy  of  the  Chy  Charter  and 
all  City  Codes. 

(Added  by  Proposition  G.  1 172/99) 


SEC.  67.29-3. 

Any  future  agreements  between  the  cit>'  and  an  advertising  space  provider  shall  be  pubUc  records  and  shall  include  as  a  basis  for 
the  termination  of  the  contract  any  action  by,  or  permitted  by,  the  space  provider  to  remov'e  or  deface  or  otherwise  interfere  with 
an  advertisement  wthout  first  notif>-ing  the  advertiser  and  the  cit\-  and  obtaining  the  advertiser's  consent.  In  the  event 
advertisements  are  defaced  or  vandalized,  the  space  provider  shaU  provide  written  notice  to  the  city  and  the  advertiser  and  shall 
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allow  the  advertiser  the  option  of  replacing  the  defaced  or  vandalized  material.  Any  request  by  any  city  official  or  by  any  space 
provider  to  remove  or  alter  any  advertising  must  be  in  writing  and  shall  be  a  public  record. 

(Added  by  Proposiion  G.  1 1/2/99) 


SEC.  67.29-4.  LOBBYIST  ON  BEHALF  OF  THE  CITY. 


(a)  .\ny  lobbyist  who  contracts  for  economic  consideration  with  the  City  and  County  of  San  Francisco  to  represent  the  City 
and  County  in  matters  before  aii\  local.  rcLiional,  State,  or  federal  administrative  or  legislative  body  shall  file  a  public  records  report 
of  their  activities  on  a  quartcrl>  basis  w  nh  tlic  San  Francisco  Ethics  Commission.  This  report  shall  be  maintained  by  the  Ethics 
Commission  and  not  be  exempt  iVoin  di.sclosure.  Each  quarterly  report  shall  identify  all  financial  expenditures  by  the  lobbyist,  the 
individual  or  entity  to  whom  each  expenditure  was  made,  the  date  the  expenditure  was  made,  and  specifically  identify  the  local, 
State,  regional  or  national  legislative  or  administrative  action  the  lobbyist  supported  or  opposed  in  making  the  expenditure.  The 
failure  to  file  a  quarterly  report  with  the  required  disclosures  shall  be  a  violation  of  this  Ordinance. 

(b)  No  person  shall  be  deemed  a  lobbyist  under  section  (a),  unless  that  person  receives  or  becomes  entitled  to  receive  at  least 
$300  total  compensation  in  any  month  for  influencing  legislative  or  administrative  action  on  behalf  of  the  City  and  County  of  San 
Francisco  or  has  at  least  25  separate  contacts  with  local.  State,  regional  or  national  officials  for  the  purpose  of  influencing 
legislative  or  administrative  action  within  any  two  consecutive  months.  No  business  or  organization  shall  be  deemed  as  a  lobbyist 
under  Section  (a)  unless  it  compensates  its  employees  or  members  for  their  lobbying  activities  on  behalf  of  the  City  and  County  of 
San  Francisco,  and  the  compensated  employees  or  members  have  at  least  25  separate  contacts  with  local.  State,  regional  or  national 
officials  for  the  purpose  of  influencing  legislative  or  administrative  action  within  any  two  consecutive  months.  "Total 
compensation"  shall  be  calculated  by  combining  all  compensation  received  from  the  City  and  County  of  San  Francisco  during  the 
month  for  lobbying  activities  on  matters  at  the  local.  State,  regional  or  national  level.  "Total  number  of  contacts"  shall  be  calculated 
by  combining  all  contacts  made  during  the  two-month  period  on  behalf  of  the  City  and  County  of  San  Francisco  for  all  lobbying 
activities  on  maters  at  the  local,  state,  regional  or  national  level. 

(c)  Funds  of  the  City  and  County  of  San  Francisco,  including  organizational  dues,  shall  not  be  used  to  support  any  lobbying 
efforts  to  restrict  public  access  to  records,  information,  or  meetings,  except  where  such  effort  is  solely  for  the  purpose  of  protecting 
the  identity  and  privacy  rights  of  private  citizens. 

i.-\ddcd  by  Proposnion  G,  1  \,1'99) 


SEC.  67.29-5.  CALENDARS  OF  CERTAIN  OFFICIALS. 


The  Mayor,  The  City  Attorney,  and  every  Department  Head  shall  keep  or  cause  to  be  kept  a  daily  calendar  wherein  is  recorded 
the  time  and  place  of  each  meeting  or  event  attended  by  that  official,  with  the  exclusion  of  purely  personal  or  social  events  at  which 
no  City  business  is  discussed  and  that  do  not  take  place  at  City  Offices  or  at  the  offices  or  residences  of  people  who  do  substantial 
business  with  or  are  otherwise  substantially  financially  affected  by  actions  of  the  City.  For  meetings  not  otherwise  publicly 
recorded,  the  calendar  shall  include  a  general  statement  of  issues  discussed.  Such  calendars  shall  be  public  records  and  shall  be 
available  to  any  requester  three  business  days  subsequent  to  the  calendar  entry  date. 

(Added  by  Proposition  G.  1 1/2/99) 

SEC.  67.29-6.  SOURCES  OF  OUTSIDE  FUNDING. 

No  official  or  employee  or  agent  of  the  City  shall  accept,  allow  to  be  collected,  or  direct  or  influence  the  spending  of,  any 
money,  or  any  goods  or  services  worth  more  than  one  hundred  dollars  in  aggregate,  for  the  purpose  of  carrying  out  or  assisting  any 
City  function  unless  the  amount  and  source  of  all  such  funds  is  disclosed  as  a  public  record  and  made  available  on  the  website  for 
the  department  to  which  the  funds  are  directed.  When  such  funds  are  provided  or  managed  by  an  entity,  and  not  an  individual,  that 
entity  must  agree  in  writing  to  abide  by  this  ordinance,  llie  disclosure  shall  include  the  names  of  all  individuals  or  organizations 
contributing  such  money  and  a  statement  as  to  any  financial  interest  the  contributor  has  involving  the  City. 

(Added  by  Proposnion  G.  1 1/2/99) 


SEC.  67.29-7.  CORRESPONDENCE  AND  RECORDS  SHALL  BE  MAINTAINED. 

(a)  The  Mayor  and  all  Department  Heads  shall  maintain  and  preserve  in  a  professional  and  businesslike  manner  all  documents 
and  correspondence,  including  but  not  limited  to  letters,  e-mails,  drafts,  memorandum,  invoices,  reports  and  proposals  and  shall 
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disclose  all  such  records  in  accordance  with  this  ordinance. 

(b)  The  Department  of  Elections  shall  keep  and  preserve  all  records  and  invoices  relating  to  the  design  and  printing  of  ballots 
and  other  election  materials  and  shall  keep  and  preserve  records  documenting  who  had  custody  of  ballots  from  the  time  ballots  are 
cast  until  ballots  are  received  and  certified  by  the  Department  of  Elections. 

(c)  In  any  contract,  agreement  or  permit  between  the  City  and  any  outside  entity  that  authorizes  that  entity  to  demand  any 
funds  or  fees  from  citizens,  the  City  shall  ensure  that  accurate  records  of  each  transaction  are  maintained  in  a  professional  and 
businesslike  manner  and  are  available  to  the  public  as  public  records  under  the  provisions  of  this  ordinance.  Failure  of  an  entity  to 
comply  with  these  provisions  shall  be  grounds  for  terminating  the  contract  or  for  imposing  a  fmancial  penalty  equal  to  one-half  of 
the  fees  derived  under  the  agreement  or  permit  during  the  period  of  time  when  the  failure  was  in  effect.  Failure  of  any  Department 
Head  under  this  provision  shall  be  a  violation  of  this  ordinance.  This  paragraph  shall  apply  to  any  agreement  allowing  an  entity  to 
tow  or  impound  vehicles  in  the  City  and  shall  apply  to  any  agreement  allowing  an  entity  to  collect  any  fee  from  any  persons  in  any 
pretrial  diversion  program. 

(Added  by  Proposition  G,  1 1/2/99) 

ARTICLE  IV: 
POLICY  IMPLEMENTATION 


Sec. 

67.30. 

The  Sunshine  Ordinance  Task  Force. 

Sec. 

67.31. 

ResponsibiUty  for  Administration. 

Sec. 

67.32. 

Provision  of  Services  to  Other  Agencies;  Sunshine  Required. 

Sec. 

67.33. 

Department  Head  Declaration. 

Sec. 

67.34. 

Willful  Failure  Shall  be  Official  Misconduct. 

Sec. 

67.35. 

Enforcement  Provisions. 

Sec. 

67.36. 

Sunshine  Ordinance  Supersedes  Other  Local  Laws. 

Sec. 

67.37. 

Severabihty. 

SEC.  67.30.  THE  SUNSHINE  ORDINANCE  TASK  FORCE. 

(a)  There  is  hereby  established  a  task  force  to  be  known  as  the  Sunshine  Ordinance  Task  Force  consisting  of  eleven  voting 
members  appointed  by  the  Board  of  Supervisors.  All  members  must  have  experience  and^'or  demonstrated  interest  in  the  issues  of 
citizen  access  and  participation  in  local  government.  Two  members  shall  be  appointed  from  individuals  whose  names  ha\  e  been 
submitted  by  the  local  chapter  of  the  Society  of  Professional  Joumahsts,  one  of  whom  shall  be  an  attorney  and  one  of  whom  shall 
be  a  local  journalist.  One  member  shall  be  appointed  from  the  press  or  electronic  media.  One  member  shall  be  appointed  from 
individuals  whose  names  have  been  submitted  by  the  local  chapter  of  the  League  of  Women  Voters.  Four  members  shall  be 
members  of  the  public  who  have  demonstrated  interest  in  or  have  experience  in  the  issues  of  citizen  access  and  participation  in 
local  government.  Two  members  shall  be  members  of  the  public  experienced  in  consumer  advocacy.  One  member  shall  be  a 
journalist  from  a  racial/ethnic-minority-owned  news  organization  and  shall  be  appointed  from  individuals  whose  names  have  been 
submitted  by  New  California  Media.  At  all  times  the  task  force  shall  include  at  least  one  member  who  shall  be  a  member  of  the 
public  who  is  physically  handicapped  and  who  has  demonstrated  interest  in  citizen  access  and  participation  in  local  go\  emment. 
The  Mayor  or  his  or  her  designee,  and  the  Clerk  of  the  Board  of  Supervisors  or  his  or  her  designee,  shall  ser\'e  as  non-voting 
members  of  the  task  force.  The  City  Attorney  shall  serve  as  legal  advisor  to  the  task  force.  The  Sunshine  Ordinance  Task  Force 
shall,  at  its  request,  have  assigned  to  in  an  attorney  from  within  the  City  Attorney's  Office  or  other  appropriate  Cit>  Office,  who  is 
experienced  in  public-access  law  matters.  This  attorney  shall  serve  solely  as  a  legal  advisor  and  advocate  to  the  Task  Force  and  an 
ethical  wall  will  be  maintained  between  the  work  of  this  attorney  on  behalf  of  the  Task  Force  and  any  person  or  Office  that  the 
Task  Force  determines  may  have  a  conflict  of  interest  with  regard  to  the  matters  being  handled  by  the  attorney. 

(b)  The  term  of  each  appointive  member  shall  be  two  years  unless  earlier  removed  by  the  Board  of  Supervisors.  In  the  e\'ent 
of  such  removal  or  in  the  event  a  vacancy  otherwise  occurs  during  the  term  of  office  of  any  appointive  member,  a  successor  shall 
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be  appointed  for  the  unexpired  term  of  the  office  vacated  in  a  manner  similar  to  that  described  herein  for  the  initial  members.  The 
task  force  shall  elect  a  chair  from  among  its  appointive  members.  The  term  of  office  as  chair  shall  be  one  year.  Members  of  the  task 
force  shall  serve  without  compensation. 

(c)  The  task  force  shall  advise  the  Board  of  Supervisors  and  provide  information  to  other  City  departments  on  appropriate 
ways  in  which  to  implement  this  chapter.  The  task  force  shall  develop  appropriate  goals  to  ensure  practical  and  timely 
implementation  of  this  chapter.  Tlie  task  force  shall  propose  to  the  Board  of  Super\'isors  amendments  to  this  chapter.  The  task  force 
shall  report  to  the  Board  of  Super\'isors  at  least  once  annually  on  any  practical  or  policy  problems  encountered  in  the  administration 
of  this  chapter.  The  Task  Force  shall  receive  and  review  the  annual  report  of  the  Super\'isor  of  Public  Records  and  may  request 
additional  reports  or  information  as  it  deems  necessar>'.  The  Task  Force  shall  make  referrals  to  a  municipal  office  with  enforcement 
power  under  this  ordinance  or  under  the  California  Public  Records  Act  and  the  Brown  Act  whenever  it  concludes  that  any  person 
has  \  iolatcd  an\  provisions  of  this  ordinance  or  the  Acts.  The  Task  Force  shall,  from  time  to  time  as  it  sees  fit,  issue  public  reports 
c\  aki.iiini:  compliance  with  this  ordinance  and  related  California  laws  by  the  City  or  any  Department,  Office,  or  Official  thereof 

(d)  In  addiiion  to  the  powers  specified  above,  the  Task  Force  shall  possess  such  powers  as  the  Board  of  Super\'isors  may 
confer  upon  it  by  ordinance  or  as  the  People  of  San  Francisco  shall  confer  upon  it  by  initiative. 

(e)  The  Task  Force  Commission  shall  approve  by-laws  specifying  a  general  schedule  for  meetings,  requirements  for 
attendance  by  Task  Force  members,  and  procedures  and  criteria  for  removing  members  for  non-attendance. 

:  AJJcd  bN  Ord  265-93.  App.  8/18/93;  amended  by  Ord.  118-94.  App.  3/18/94;  Ord.  432-94,  App.  12/30/94.  Ord.  287-96,  App,  7/12/96;  Ord  198-98,  App.  6/19/98; 
•  ?-i  "SS,  Proposition  G.  1 1;'2'99) 

SI  C  .  67.31.  RESPONSIBILITY  FOR  ADMINISTRATION. 

The  Mayor  shall  administer  and  coordinate  the  implementation  of  the  provisions  of  this  chapter  for  departments  under  his  or  her 
control.  The  Mayor  shall  administer  and  coordinate  the  implementation  of  the  provisions  of  this  Chapter  for  departments  under  the 
control  of  board  and  commissions  appointed  by  the  Mayor.  Elected  officers  shall  administer  and  coordinate  the  implementation  of 
the  provisions  of  this  chapter  for  departments  under  their  respective  control.  The  Clerk  of  the  Board  of  Supervisors  shall  provide  a 
full-time  staff  person  to  perform  administrative  duties  for  the  Sunshine  Ordinance  Task  Force  and  to  assist  any  person  in  gaining 
access  to  public  meetings  or  public  information.  The  Clerk  of  the  Board  of  Supervisors  shall  provide  that  staff  person  with  whatever 
facilities  and  equipment  are  necessary  to  perform  said  duties. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Ord.  287-96,  App,  7/12/96;  Proposition  G,  11/2/99) 

SEC.  67.32.  PROVISION  OF  SERVICES  TO  OTHER  AGENCIES;  SUNSHEVE 
REQUIRED. 

It  is  the  policy  of  the  City  and  County  of  San  Francisco  to  ensure  opportunities  for  informed  civic  participation  embodied  in  this 
Ordinance  to  all  local,  state,  regional  and  federal  agencies  and  institutions  with  which  it  maintains  continuing  legal  and  political 
relationships.  Officers,  agents  and  other  representatives  of  the  City  shall  continually,  consistently  and  assertively  work  to  seek 
commitments  to  enact  open  meetings,  public  information  and  citizen  comment  policies  by  these  agencies  and  institutions,  including 
but  not  limited  to  the  Presidio  Trust,  the  San  Francisco  Unified  School  District,  the  San  Francisco  Community  College  District,  the 
San  Francisco  Transportation  Authority,  the  San  Francisco  Housing  Authority,  the  Treasure  Island  Development  Authorit}',  the  San 
Francisco  Redevelopment  Authority  and  the  University  of  California.  To  the  extent  not  expressly  prohibited  by  law.  copies  of  all 
written  communications  with  the  above  identified  entities  and  any  City  employee,  officer,  agents,  or  and  representative,  shall  be 
accessible  as  public  records.  To  the  ex-tent  not  expressly  prohibited  by  law,  any  meeting  of  the  governing  body  of  any  such  agency 
and  institution  at  which  City  officers,  agents  or  representatives  are  present  in  their  official  capacities  shall  be  open  to  the  public, 
and  this  provision  cannot  be  waived  by  any  City  officer,  agent  or  representative.  The  City  shall  give  no  subsidy  in  money,  tax 
abatements,  land,  or  services  to  any  private  entity  unless  that  private  entity  agrees  in  writing  to  provide  the  City  with  fmancial 
projections  (including  profit  and  loss  figures),  and  annual  audited  financial  statements  for  the  project  thereafter,  for  the  project  upon 
which  the  subsidy  is  based  and  all  such  projections  and  fmancial  statements  shall  be  public  records  that  must  be  disclosed. 

(Added  by  Propositwn  G.  1 1/2/99) 


SEC.  67.33.  DEPARTMENT  HEAD  DECLARATION. 


All  City  department  heads  and  all  City  management  ciiipK>\ccs  ;iiu]  all  cinp!o\  ccs  or  officials  who  are  required  to  sign  an 
affidavit  of  financial  interest  with  the  Ethics  Commi.ssioii  -  IkiII  i-h  .m  .mnu.il  .iltu);i\  ii  or  dcclar;iiion  stating  under  penalty  of 
perjury  that  they  have  read  the  Sunshine  Ordinance  and        aiu  iulcd  oi  w  ill  ;iiicnd  when  iicM  offered,  a  training  session  on  the 
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Sunshine  Ordinance,  to  be  held  at  least  once  annually.  The  affidavit  or  declarations  shall  be  maintained  by  the  Ethics  Commission 
and  shall  be  available  as  a  public  record.  Annual  training  shall  be  provided  by  the  San  Francisco  City  Attorney's  Office  vs  ith  the 
assistance  of  the  Sunshine  Ordinance  Task  Force. 

(Added  by  Proposition  G,  11/2/99) 

^C.  67.34.  WILLFUL  FAILURE  SHALL  BE  OFFICIAL  MISCONDUCT. 


The  willful  failure  of  any  elected  official,  department  head,  or  other  managerial  city  employee  to  discharge  any  duties  imposed 
by  the  Sunshine  Ordinance,  the  Brown  Act  or  the  PubUc  Records  Act  shall  be  deemed  official  misconduct.  Complaints  involving 
allegations  of  willful  violations  of  this  ordinance,  the  Brown  Act  or  the  Public  Records  Act  by  elected  officials  or  department  heads 
of  the  City  and  County  of  San  Francisco  shall  be  handled  by  the  Ethics  Commission. 

(Added  by  Proposition  G,  1 1/2/99) 

____  ENFORCEMENT  PRO VTSIONsT'^"  "^"^  — 

(a)  Any  person  may  institute  proceedings  for  injunctive  relief,  declaratory  relief,  or  writ  of  mandate  in  any  court  of  competent 
jurisdiction  to  enforce  his  or  her  right  to  inspect  or  to  receive  a  copy  of  any  pubhc  record  or  class  of  public  records  under  this 
Ordinance  or  to  enforce  his  or  her  right  to  attend  any  meeting  required  under  this  Ordinance  to  be  open,  or  to  compel  such  meeting 
to  be  open. 

(b)  A  court  shall  award  costs  and  reasonable  attorneys'  fees  to  the  plaintiff  who  is  the  prevailing  party  in  an  action  brought  to 
enforce  this  Ordinance. 

(c)  If  a  court  finds  that  an  action  filed  pursuant  to  this  section  is  frivolous,  the  City  and  County  may  assert  its  rights  to  be  paid 
its  reasonable  attorneys'  fees  and  costs. 

(d)  Any  person  may  institute  proceedings  for  enforcement  and  penalties  under  this  act  in  any  court  of  competent  jurisdiction 
or  before  the  Ethics  Commission  if  enforcement  action  is  not  taken  by  a  City  or  State  official  40  days  after  a  complaint  is  filed. 

(Added  by  Proposition  G,  1 1/2/99) 

SEC.  67.36.  SUNSHINE  ORDINANCE  SUPERSEDES  OTHER  LOCAL  LAWS. 


The  provisions  of  this  Sunshine  Ordinance  supersede  other  local  laws.  Whenever  a  conflict  in  local  law  is  identified,  the 
requirement  which  would  result  in  greater  or  more  expedited  public  access  to  public  information  shall  apply. 

(Added  by  Proposition  G,  1 1/2/99) 


SEC.  67.37.  SEVERABILITY. 

The  provisions  of  this  chapter  are  declared  to  be  separate  and  severable.  The  invalidity  of  any  clause,  sentence,  paragraph, 
subdivision,  section  or  portion  of  this  chapter,  or  the  invahdity  of  the  application  thereof  to  any  person  or  circumstances,  shall  not 
affect  the  validity  of  the  remainder  of  this  chapter,  or  the  validity  of  its  apphcation  to  other  persons  or  circumstances. 

(Added  by  Ord.  265-93,  App.  8/18/93;  amended  by  Proposition  G,  1 1/2/99) 
Disclaimer: 

This  Code  of  Ordinances  and/or  any  other  documents  that  appear  on  this  site  may  not  reflect  the  most  cun^nt  legislation  adopted  by  the  Municipality.  American  Legal  Publishing 
Corporation  provides  these  documents  for  informational  purposes  only.  TTiese  documents  should  not  be  relied  upon  as  the  definitive  authority  for  local  legislation.  Additionally,  the 
formatting  and  pagination  of  the  posted  documents  varies  from  the  fomiatting  and  pagination  of  the  official  copy.  The  official  printed  copyof  a  Code  of  Ordinances  should  be  consuKed 
priorto  any  action  being  tal<en. 

For  further  information  regarding  the  official  version  of  any  of  this  Code  of  Ordinances  or  other  documents  posted  on  this  site,  please  contact  the  Ivlunicipality  directty  or  contact 
American  Legal  Publishing  toll-free  at  800-445-5588. 

©  201 1  American  Legal  Publishing  Corporation 
techsupport@amlegal.com 
1.800.445.5588. 
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Ethics  Commission 

City  aivd  County  of  San  Francisco 


Date:  November  7,  201 1 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive  Director 


Re:  Request  for  waivers  from  post-employment  restrictions 

Tiffany  Bohee,  a  former  employee  with  the  Office  of  Economic  and  Workforce 
Development  ("OEWD"),  has  asked  the  Ethics  Commission  to  grant  her  waivers  from 
two  post-employment  restrictions  set  forth  in  San  Francisco  Campaign  and 
Govenmiental  Conduct  Code  sections  3.234(a)(1)  and  (a)(2).  For  the  reasons  set  forth 
in  Ms.  Bohee's  letter,  staff  recommends  that  the  Commission  grant  both  waivers. 
However,  with  respect  to  the  one-year  ban  on  communications  with  the  OEWD,  staff 
recommends  that  it  be  granted  only  insofar  as  Ms.  Bohee's  communications  with  her 
former  department  are  made  on  behalf  of  Redevelopment  Agency  of  the  City  and 
County  of  San  Francisco  ("SFRA").  Ms.  Bohee  will  attend  the  Commission's 
November  14^  meeting  in  order  to  address  any  questions  the  Commission  may  ha\  e. 

Background 

Ms.  Bohee  left  her  position  with  the  OEWD  on  October  1 7  to  serve  as  the  Interim 
Executive  Director  of  the  SFRA.  The  SFRA  is  an  entity  legally  separate  from  the  City 
and  County  of  San  Francisco  authorized  and  organized  under  state  law.  While  the 
SFRA  is  not  a  City  agency,  it  exists  solely  to  perform  certain  functions  exclusively  for 
and  as  authorized  by  the  City.  It  operates  primarily  in  redevelopment  project  areas 
designated  by  the  Board  of  Supervisors.  In  accordance  with  state  law\  it  works  to 
improve  the  envirormient  of  the  City  and  create  better  urban  living  conditions  for  City 
residents.  As  Ms.  Bohee  states  in  her  request,  the  OEWD  functions  ''to  support  the 
ongoing  economic  vitality  of  the  City  by  providing  citywide  leadership  for  workforce 
development,  business  attraction  and  retention,  neighborhood  commercial 
revitalization,  international  business  and  development  plaiming." 

Ms.  Bohee  seeks  waivers  so  that  she  may  perform  her  duties  in  her  new  position  at 
SFRA  that  involve  the  same  matters  that  she  handled  while  she  was  at  the  OEWD.  At 
the  OEWD,  Ms.  Bohee  worked  only  on  redevelopment  matters  and  managed  certain 
aspects  of  the  Hunters  Point  Shipyard-Candlestick  Point  development  project,  which  is 
located  in  two  redevelopment  project  areas  under  the  jurisdiction  of  the  SFKA.  0\  er 
many  years,  the  City  and  the  SFRA  have  engaged  in  an  effort  to  develop  this  area  of  the 
City.  Because  of  the  similar  nature  of  their  missions,  staff  at  both  the  OEWT)  and 
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SFRA  work  closely  and  cooperatively  together  to  advance  their  parallel  goals  on  this 
redevelopment  project  and  others  throughout  the  City. 

As  the  Interim  Executive  Director  of  the  SFRA,  Ms.  Bohee  is  responsible  for  "promoting 
community,  economic  and  physical  development  of  the  City's  blighted  neighborhoods," 
including  projects  located  in  the  redevelopment  areas  where  she  worked  as  an  employee  of 
OEW'D.  Because  of  the  similarity  of  interests  between  the  OEWD  and  SFRA  in  furthering 
economic  dc\  clopmcnt  in  San  Francisco,  Ms.  Bohee  believes  that  there  would  no  danger  of 
undue  inllucncc  or  unfair  advantage  were  the  Commission  to  grant  the  waivers.  As  shown  by 
the  aiiachcd  email,  Jennifer  Matz,  the  Director  of  the  OEWD,  also  supports  her  request  for  the 
\\ai\ers. 

Relevant  Laws 

The  first  post-employment  restriction  at  issue  is  the  permanent  restriction  on  representation  in 
certain  matters,  set  forth  in  subsection  3.234(a)(1): 

(A)  Prohibition.  No  former  officer  or  employee  of  the  City  and  County,  after  the 
termination  of  his  or  her  service  or  employment  with  the  City,  shall,  with  the  intent  to 
influence,  act  as  agent  or  attorney,  or  otherwise  represent,  any  other  person  (except  the 
City  and  County)  before  any  court,  or  before  any  state,  federal,  or  local  agency,  or  any 
officer  or  employee  thereof,  by  making  any  formal  or  informal  appearance  or  by  making 
any  oral,  written,  or  other  communication  in  connection  with  a  particular  matter: 

(i)  in  which  the  City  and  County  is  a  party  or  has  a  direct  and  substantial  interest; 

(ii)  in  which  the  former  officer  or  employee  participated  personally  and 
substantially  as  a  City  officer  or  employee;  and 

(iii)  which  involved  a  specific  party  or  parties  at  the  time  of  such  participation. 

(B)  Restriction  on  assisting  others.  No  former  officer  or  employee  of  the  City  and 
County,  after  the  termination  of  his  or  her  service  or  employment  with  the  City,  shall  aid, 
advise,  counsel,  consult  or  assist  another  person  (except  the  City  and  County)  in  any 
proceeding  in  which  the  officer  or  employee  would  be  precluded  under  Subsection  (A) 
from  personally  appearing. 

(C)  Exception  for  testimony.  The  prohibitions  in  Subsections  A  and  B  do  not  prohibit  a 
fomier  officer  or  employee  of  the  City  and  County  from  testifying  as  a  witness,  based  on 
the  tornier  ol  ficer's  or  employee's  personal  knowledge,  provided  that  no  compensation  is 
recei\  ed  oilier  than  the  fees  regularly  provided  for  by  law  or  regulation  of  witnesses. 

The  second  post  employment  restriction  at  issue  here  is  a  one-year  ban  on  communicating  w  ith 
the  officer's  or  employee's  former  department.  Subsection  3.234(a)(2)  states: 

No  current  or  former  officer  or  employee  of  the  City  and  County,  for  one  year  after 
termination  of  his  or  her  service  or  employment  with  any  department,  board,  commission, 
office  or  other  unit  of  the  City,  shall,  with  the  intent  to  influence  a  government  decision, 
communicate  orally,  in  writing,  or  in  any  other  manner  on  behalf  of  any  other  person 
(except  the  City  and  County)  with  any  officer  or  employee  of  the  department,  board. 
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commission,  office  or  other  unit  of  government,  for  which  the  officer  or  employee 
served. 

Under  section  3.234(c),  the  Commission  may  waive  the  restrictions  estabhshed  by  these  two 
subsections  if  the  Commission  determines  that  granting  a  waiver  would  not  create  the  potential 
for  undue  influence  or  unfair  advantage.  A  request  for  a  waiver  must  be  in  writing  and  include 
information  describing  the  former  position  held  by  the  employee;  the  particular  matter  for  which 
the  waiver  is  sought;  the  individual's  prior  involvement  in  the  matter,  if  any;  and  reasons  why 
granting  a  waiver  would  not  create  the  potential  for  undue  influence  or  unfair  advantage.  Ethics 
Commission  Reg.  ("EC  Reg.")  3.234-4(a)(l).  The  Commission  may  not  approve  any  request  for 
waiver  from  the  permanent  or  one-year  bans  unless  the  Commission  makes  a  finding  that 
granting  such  a  waiver  would  not  create  the  potential  for  undue  influence  or  unfair  advantage.  In 
making  this  determination,  the  Commission  may  consider  the  nature  and  scope  of  the 
communications  the  individual  will  have  with  his  or  her  former  department,  the  subject  matter  of 
such  communications,  the  former  position  held  by  the  employee,  the  type  of  inside  knowledge 
that  the  individual  may  possess,  and  any  other  factors  the  Commission  deems  relevant.  EC  Reg. 
3.234-4(a)(5). 

Discussion 

Ms.  Bohee  is  seeking  a  waiver  from  the  permanent  ban  on  switching  sides  in  section  3.234(a)(1) 
in  order  to  continue  her  personal  involvement  in  a  legislative  package  that  will  likely  be 
presented  to  the  Board  of  Supervisors  and  the  Mayor  for  their  approval  in  the  near  future.  The 
legislative  package  addresses  the  ongoing  funding  of  the  SFRA,  in  light  of  recent  state 
legislation  that  dissolves  redevelopment  agencies.  The  legislative  package  includes  a 
reimbursement  agreement  between  the  City  and  the  SFRA,  under  which  the  SFR.A.  would  pa\-  the 
City  for  its  costs  in  maintaining  redevelopment  activities.  Ms.  Bohee  states  that  in  formulating 
the  legislative  package,  including  the  reimbursement  agreement,  the  City  and  SFRA  have  not 
taken  adverse  positions  to  one  another  because  they  both  have  the  same  goals  in  ensuring  that 
redevelopment  projects  can  continue.  Because  the  City's  and  SFRA's  interests  "are  already 
perfectly  ahgned,  and  the  OEWD's  and  SFRA's  relationship  will  continue  to  be  cooperative  and 
non-adversarial,"  Ms.  Bohee  states  "there  is  no  opportunity  for  undue  influence  or  advantage  in 
her  further  work  on  this  legislation," 

Staff  has  no  reason  to  doubt  that  the  interests  of  the  City  and  the  SFRA  are  mutualh"  aligned  for 
the  purposes  of  the  pending  legislation.  Nor  does  staff  believe  that  there  will  be  opportunit>-  for 
undue  influence  when  the  matter  comes  before  the  Board  or  the  Mayor  for  approval.  For  these 
reasons,  and  because  of  the  general  overlapping  interests  between  the  City  and  the  SFRA.  staff 
recommends  approval  of  the  waiver  from  the  restrictions  of  subsection  3.234(a)(1)  so  that  Ms. 
Bohee  may  continue  to  work  on  the  pending  legislative  package  that  would  fund  rede\  elopment 
activities  in  San  Francisco.^ 


'  Section  3.234(a)  bans  certain  communications  that  are  made  "in  connection  with  a  particular  matter."  Ethics 
Commission  Regulation  3.234-5(d)  defines  "particular  matter"  as  follows:  "A  particular  matter  involves  a  specific 
proceeding  affecting  the  legal  rights  of  parties  or  an  isolated  transaction  or  related  set  of  transactions  bet\veen 
identifiable  parties  such  as  contracts,  grants,  applications,  requests  for  rulings,  litigation,  or  investigations. 
Rulemaking,  legislation,  the  formulation  of  general  policy,  standards  or  objectives,  or  other  actions  of  general 
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Ms.  Bohee  is  also  seeking  a  waiver  from  the  one-year  ban  on  communications  with  her  former 
dcpariment.  set  forth  in  subsection  3.234(a)(2).  Ms.  Bohee  anticipates  that  as  the  Interim 
i;.\eL  Uii\  c  Director  of  the  SFRA.  she  will  be  in  contact  with  many  of  her  former  colleagues  at  the 
01  \\  1)  lo  discuss  redevelopment-related  matters.  With  respect  to  this  waiver,  staff  agrees  that  in 
general.  gi\  en  ihe  OEW'D's  and  the  SFR^A's  common  interests  in  local  redevelopment  projects, 
graniing  the  waiver  would  not  create  the  potential  for  undue  influence  or  unfair  advantage.  The 
one->  ear  post-employment  communications  ban  was  enacted  to  protect  the  integrity  of 
go\  emnient  decision-making  by  preventing  a  public  employee  from  using  her  influence  or 
knowledge,  gained  as  a  public  servant,  to  advance  private  interests  at  the  expense  of  the  public. 
Since  Ms.  Bohee's  work  for  the  SFRA  would  advance  the  City's  interests  as  much  as  the 
SFR.>\'s.  there  is  no  reason  to  believe  that  her  communications  made  on  behalf  of  the  SFRA 
would  result  in  undue  influence  or  unfair  advantage.  However,  staff  recommends  that  the  waiver 
be  limited  to  Ms.  Bohee's  communications  on  behalf  of  the  SFRA,  and  that  the  waiver  not 
extend  to  communications  made  to  influence  governmental  decisions  on  behalf  of  other  persons 
or  entities. 

For  the  reasons  discussed  above,  staff  recommends  approval  of  the  request  for  a  waiver  from 
subsection  3.234(a)(1)  and  approval  of  a  limited  waiver  from  subsection  3.234(a)(2). 

SAConflicts  of  Interest\Waiver  RequestsVBohee  1 1.201  l\mem  to  EC  11.2011  doc 


application  arc  not  particular  matters."  Because  an  agreement  between  the  City  and  SFRA  is  part  of  the  legislative 
package  at  issue  here,  staff  bcheves  that  the  ban  in  section  3.234(a)(1)  applies,  although  the  ban  would  not  apply  if 
the  legislation  were  exclusively  a  matter  of  general  application. 
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October  28,  2011 

John  St.  Croix 

Executive  Director 

San  Francisco  Ethics  Commission 

25  Van  Ness  Avenue,  Suite  220 

San  Francisco,  CA  94102 


Dear  Mr.  St.  Croix: 

I  respectfully  request  that  the  San  Francisco  Ethics  Commission  grant  me  a 
waiver  with  respect  to  Sections  3.234(a)(1)  and  3.234(a)(2)  of  the  San  Francisco 
Campaign  and  Governmental  Conduct  Code.  For  the  last  five  years,  I  was  employed  by 
the  City's  Office  of  Economic  and  Workforce  Development  ("OEWD").  The  mission  of 
OEWD  is  to  support  the  ongoing  economic  vitality  of  San  Francisco  by  providing 
citywide  leadership  for  workforce  development,  business  attraction  and  retention, 
neighborhood  commercial  revitalization,  international  business  and  development 
planning.  At  OEWD,  I  managed  the  entitlements,  negotiations,  and  implementation  of 
the  Hunters  Point  Shipyard-Candlestick  Point  development  project,  which  is  located  in 
two  redevelopment  project  areas,  the  Hunters  Point  Shipyard  redevelopment  project  area 
and  the  Bayview  Hunters  Point  redevelopment  project  area.  Because  these  areas  are 
under  the  jurisdiction  of  the  Redevelopment  Agency  of  the  City  and  Countv*  of  San 
Francisco  ("SFRA"),  OEWD  staff  work  closely  and  cooperatively  with  SFRA  to  move 
these  projects  forward. 

As  of  October  17, 1  have  left  my  employment  with  OEWD  and  am  currently  the 
Interim  Executive  Director  of  SFRA.  In  this  role,  I  am  responsible  for  promoting 
community,  economic  and  physical  development  in  the  City's  blighted  neighborhoods, 
including  the  Hunters  Point  Shipyard  and  Bayview  Hunters  Point  redevelopment  areas. 
In  other  words,  I  will  continue  to  work  on  many  of  the  same  projects  that  I  vv'orked  on 
while  at  OEWD,  although  I  will  now  do  so  as  the  Executive  Director  of  SFRA.. 

While  SFRA  is  a  legally  separate  entity  from  the  City,  it  is  closely  tied  to  the  City 
in  many  respects.  For  example,  the  Board  of  Supervisors  and  the  Mayor  approve  SFRA's 
annual  budget  and  any  legislation  that  may  be  required  to  effectuate  SFRA's 
redevelopment  program  in  accordance  with  California  Redevelopment  Law  or  the  City's 
Codes.  In  addition,  SFRA's  mission  largely  serves  the  City  of  San  Francisco  and  its 
citizens  by  producing  much-needed  economic  growth,  jobs,  tax  revenues,  and  housing, 
including  significant  affordable  housing  in  San  Francisco's  most  distressed  urban  areas. 

To  continue  working  on  the  redevelopment  projects  important  to  the  Cit^-'s 
economic  future,  and  because  my  former  position  at  OEWD  would  not  provide  me  with 
any  undue  influence  or  advantage,  it  would  be  appropriate  for  the  Ethics  Commission  to 
grant  a  waiver  of  the  prohibitions  found  in  Sections  3.234(a)(1)  and  3.234(a)(2). 
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First,  with  respect  to  Section  3.234(a)(1),  the  permanent  restriction  on 
representation  in  particular  matters,  I  will  require  a  waiver  to  continue  my  personal 
involvement  in  a  legislati\'e  package,  including  a  reimbursement  agreement  between  the 
City  and  SFR.-\.  that  will  likely  be  presented  to  the  Board  of  Supervisors  and  Mayor  for 
ib.eir  appun  al  m  the  near  future.  This  legislative  package  would  ensure  that 
;  cJ.c\ clopincm  programs  and  activities  in  San  Francisco  continue  in  light  of  the  recent 
stale  leei.slaiion  that  dissolves  redevelopment  agencies,  but  establishes  a  replacement 
redevelopment  program  whereb>'  cities  or  counties  must  make,  to  continue 
redevelopment  activities,  an  annual  payment  for  the  benefit  of  the  local  school  districts 
and  other  ta.\ing  entities  ("Community  Remittance"). 

The  City  has  already  indicated  its  intent  to  participate  in  the  replacement 
redevelopment  program.  On  August  2,  201 1,  the  Board  passed  and  on  August  3,  20 11 
the  Mayor  approved  Resolution  No.  350-1 1,  expressing  the  City's  intent  to  enact  an 
ordinance  committing  the  City  to  make  the  Community  Remittance.  The  state  legislation 
authorizes,  but  does  not  require,  redevelopment  agencies  to  reimburse  cities  or  counties 
for  payment  of  the  Community  Remittance.  The  California  Supreme  Court  is  reviewing 
the  constitutionality  of  the  legislation;  a  decision  is  expected  in  January  2012.  Pending 
that  decision,  most  elements  of  the  replacement  redevelopment  program  are  on  hold. 

In  formulating  this  legislative  package,  the  City  and  SFRA  have  not  taken  adverse 
positions  to  one  another,  because  they  both  have  the  same  goals  in  ensuring  that 
redevelopment  projects  can  continue.  In  general,  SFRA  and  the  City  work  closely  on  all 
matters  related  to  economic  development,  increasing  the  City's  housing  supply  for  all 
income  ranges  with  a  key  focus  on  very  low,  low,  and  moderate  incomes,  and 
neighborhood  revitalization,  and  this  legislation  is  no  different.  Further,  there  is  no 
opportunity  for  undue  influence  or  advantage  in  my  further  work  on  this  legislation.  The 
City's  and  SFRA's  interests  are  already  perfectly  aligned,  and  the  OEWD's  and  SFRA's 
relationship  will  continue  to  be  cooperative  and  non-adversarial. 

Second,  with  respect  to  Section  3.234(a)(2),  the  one-year  restriction  on 
communicating  with  my  former  department,  OEWD,  there  is  no  potential  for  any  undue 
influence  or  unfair  advantage  to  myself  or  SFRA.  I  anticipate  that  I  will  continue  to 
communicate  with  my  former  colleagues  at  OEWD  on  the  legislation  discussed  above,  as 
well  as  many  other  redevelopment-related  issues  and  projects.  A  waiver  for  those 
communications  would  also  be  appropriate  because  both  SFRA  and  OEWD  work 
cooperatively  together  to  serve  the  interests  of  the  City  and  all  of  its  citizens  with  respect 
to  all  of  the  redevelopment  projects  in  San  Francisco. 

I  have  submitted  a  copy  of  this  waiver  request  to  my  former  employer,  Jennifer 
Matz,  Director  of  the  Office  of  Economic  Development.  I  would  welcome  the 
opportunity  to  answer  any  questions  or  provide  any  additional  information  that  may  be 
needed  for  the  Commission's  favorable  consideration  of  this  waiver  request  at  the  next 
regularly  scheduled  meeting,  which  is  on  Nm  cnibcr  14. 
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Thank  you  for  your  consideration  of  this  request. 


Cc:  Jennifer  Matz,  Director,  Office  of  Economic  and  Workforce  Development 
■^Mabd  Ng,  Deputy  Director,  Ethics  Commission 


http:  'sfinail01.sfgov.org/mail/Ethics/mng2.ns£'(SInbox)/4741FEBA7. 


From:        Jennifer  Entine  Matz/MAYOR/SFGOV  ^1 

To:  John  St.Croix/ETHICS/SFGOV@SFGOV,  Mabel  Ng/ETHICS/SFGOV@SFGOV 


Date:  Monday,  November  07,  2011  05:04PM 
Subject:     Tiffany  Bohee 


Greetings  John  and  Mabel, 

I  understand  Tiffany  Bohee  is  applying  for  a  wavier  to  City's  the  post  employment  restrictions  and 
that  the  Ethics  Commission  will  be  hearing  this  matter  at  its  meeting  on  November  14th. 

I  am  writing  to  let  you  know  that  I  fully  support  the  granting  of  this  waiver  for  Tiffany.  Please  feel 
free  to  call  or  email  me  with  any  questions. 

Best  regards, 

Jennifer 

Jennifer  Matz 
Director 

Office  of  Economic  and  Workforce  Development 
City  Hall 

1  Dr.  Carlton  B.  Goodlett  Place,  Room  448 
San  Francisco,  CA  94102-4689 

Phone:  (415)  554-6511 
Fax:  (415)  554-6018 


11/7/2011  5:24  PM 


Ethics  Commission 

City  and  County  of  San  Francisco 


Date:  October  24,  201 1 

To:  Members,  Ethics  Commission 


From: 


Re: 


John  St.  Croix,  Executive  Director 


FYI:  Approved  Changes  to  the  Campaign  Finance  Reform  Ordinance 


The  attached  October  24,  201 1  version  of  draft  legislation  ("revised  version")  updates 
the  August  17,  201 1  version  of  the  draft  legislation  ("original  version")  by  adding  the 
changes  that  were  approved  by  the  Commission  at  its  October  19,  20 11  special 
meeting.  The  changes  to  the  original  version  are  as  follows: 

1)  Section  1.104(1)  Disclosure  Deadline:  adds  "and  Election  Day"  (page  3) 

2)  Section  1 . 1 14(a)Limits  on  Contributions  to  Candidates  (page  9): 

a.  line  16:  changes  "January  1"  to  "February" 

b.  line  17:  inserts  between  the  two  new  sentences:  "Notwithstanding  the 
provisions  of  this  section,  the  contribution  limit  shall  not  be  increased 
until  ratified  by  an  affirmative  vote  of  a  majority  of  the  Commission 
members." 

3)  Section  1.122(b)(2)(C):  deletes  proposal  (lines  10-11)  (page  13)  (The  proposal 
would  have  permitted  a  candidate  to  use  campaign  funds  to  submit  an  argument 
in  the  Voter  Information  Pamphlet.) 

4)  Section  1.158(a)(1):  changes  10  point  to  14  point  on  line  4  (page  41) 

5)  Section  1.160(b)(2)(A)(i):  changes  10  point  to  14  point  on  line  12  (page  44) 


On  November  14,  201 1,  the  Commission  will  continue  to  consider  the  remaining 
decision  points  set  forth  in  staffs  September  8,  201 1  memo,  starting  with  Decision 
Point  7a.  Because  staff  is  working  on  proposals  to  amend  the  public  financing  program 
in  general,  staff  recommends  that  the  Commission  not  consider  Decision  Points  7c- 1 
and  7c-2  at  the  November  meeting.  Accordingly,  the  revised  version  does  not  contain 
amendments  to  change  the  public  financing  eligibility  threshold  for  Board  of 
Supervisors  candidates  from  $5,000  to  $10,000  in  section  1 .140(b). 

Staff  recommends  that  the  Commission  continue  to  use  the  August  17,  201 1  original 
version  of  the  draft  amendments  when  considering  the  remaining  decision  points  on 
November  14.  THEREFORE,  PLEASE  BRING  THE  ORIGINAL  VERSION  AND 
STAFF  MEMO  WITH  YOU  FOR  THE  MEETING. 
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FILE  NO. 


ORDINANCE  NO. 


1  [Campaign  Finance  Reform  Ordinance  Amendments] 
2 

3  Ordinance  amending  the  Campaign  Finance  Reform  Ordinance,  Article  I,  Chapter  1  of 

4  the  Campaign  and  Governmental  Conduct  Code,  to  modify  and  streamline  disclaimer 

5  and  reporting  requirements  for  candidates  and  third  parties  raising  and  spending  funds 

6  in  local  elections,  to  require  the  Ethics  Commission  to  provide  public  notice  when 

7  thresholds  are  met,  to  eliminate  the  overall  contribution  limit  on  contributions  to  all 

8  candidates  on  the  ballot  in  a  single  election,  and  to  make  various  reporting  and 

9  disclaimer  requirements  parallel  to  requirements  in  State  law. 

"10  NOTE:  Additions  are  single -underline  italics  Times  New  Roman] 

deletions  are  strike  through  italics  Times  New  Roman. 

11  Board  amendment  additions  are  double-underlined; 
Board  amendment  deletions  are  strikethrough  normal. 

12  ^ 

13  Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

14  Section  1.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 

15  amended  by  amending  Sections  1.104,  1.109,  1.114,  1.122,  1.128,  1.134,  1.135,  1.140, 

16  1.142,  1.143,  1.148,  1.150,  1.152,  1.160.5  and  1.163.5,  to  read  as  follows: 

17  Sec.  SEC.  1.104.  -  DEFINITIONS. 

18  Whenever  in  this  Chapter  the  following  words  or  phrases  are  used,  they  shall  mean: 

19  (a)  "Candidate"  shall  be  defined  as  set  forth  in  the  California  Political  Reform  Act, 

20  California  Government  Code  section  81000,  et  seq.,  but  shall  include  only  candidates  for  City 

21  elective  office. 

22  (b)  "Candidate  committee"  shall  mean  a  committee  controlled  by  a  candidate,  and 

23  primarily  formed  to  support  that  candidate's  election  for  City  elective  office. 

24  (c)  "Charitable  organization"  shall  mean  an  entity  exempt  from  taxation  pursuant  to 

25  Title  26,  Section  501  of  the  United  State  Code. 

*Name  of  Supervisor/Committee/Department* 
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1  (d)  "City  elective  office"  shall  mean  the  offices  of  Mayor,  Member  of  the  Board  of 

2  Supervisors,  City  Attorney,  District  Attorney,  Treasurer,  Sheriff,  Assessor,  Public  Defender, 

3  Member  of  the  Board  of  Education  of  the  San  Francisco  Unified  School  District  and  Member 

4  of  the  Governing  Board  of  the  San  Francisco  Community  College  District.  The  Board  of 

5  Supervisors  consists  of  eleven  separate  City  elective  offices,  the  San  Francisco  Community 

6  College  District  consists  of  seven  separate  City  elective  offices,  and  the  Board  of  Education  of 

7  the  San  Francisco  Unified  School  District  consists  of  seven  separate  City  elective  offices. 

8  (e)  "Clearly  identifies"  with  respect  to  a  candidate  shall  mean  the  communication  contains  the 

9  candidate's  name,  nickname  or  image  or  makes  any  other  unambiguous  reference  to  the  candidate  such 

10  as  "your  Supervisor"  or  "the  incumbent.  "  and  with  respect  to  a  measure  shall  mean  the  communication 

1 1  contains  an  unambiguous  re  ference  to  the  measure  such  as  "Proposition  A  "  or  "the  school  bond 

1 2  measure. " 

13  ^(Jl  "Code"  shall  mean  the  San  Francisco  Campaign  and  Governmental  Conduct 

14  Code. 

15  Hi(g)  "Committee"  shall  be  defined  as  set  forth  in  the  California  Political  Reform  Act, 

16  California  Government  Code  section  81000,  et  seq. 

1 7  (h)  "Communication"  shall  mean  any  communication,  including  but  not  limited  to  any 

18  broadcast,  cable,  satellite,  radio,  internet,  or  telephone  communication,  and  any  mailing,  flyer,  email, 

1 9  door  hanger,  pamphlet,  brochure,  card,  poster,  sign,  billboard,  facsimile,  or  printed  advertisement  in  a 

20  newspaper,  magazine  or  other  medium. 

21  (i)  "Compliance  Costs"  shall  mean  expenses  incurred  by  a  candidate  committee  to  pay  for 

22  accounting  costs  and  legal  fees  associated  with  the  preparation,  filing,  review  and  or  audit  of 

23  campaign  finance  disclosure  reports  required  by  the  California  Political  Reform  Act  and  the  provisions 

24  of  this  Chapter.  For  the  purposes  of  this  Chapter,  a  candidate  committee's  total  "compliance  costs" 

25  shall  not  exceed:  $147,500  for  a  candidate  committee  supporting  a  candidate  for  Mayor;  S 24. 300  for  a 


*Name  of  Supervisor/Committee/Department* 
BOARD  OF  SUPERVISORS 


Page  2 
10/24/2011 

S;\C.F.R.O\2011\Possible  Amdls\draft  ordinance  updated  as  of  10. 24,2011. DOC 


1  candidate  committee  supporting  a  candidate  for  Assessor,  Public  De  fender.  City  Attorney.  District 

2  Attorney,  Treasurer,  or  Sheriff;  $14,300  for  a  candidate  committee  supporting  a  candidate  for 

3  Supervisor;  or  $10,400  for  a  candidate  committee  supporting  a  candidate  for  the  Board  of  Education  of 

4  the  San  Francisco  Unified  School  District  or  the  Governing  Board  of  the  San  Francisco  Community 

5  College  District. 

6  ^(i)  "Contribution"  shall  be  defined  as  set  forth  in  the  California  Political  Reform  Act, 

7  California  Government  Code  section  81000,  et  seq.;  provided,  however,  that  "contribution" 

8  shall  include  loans  of  any  kind  or  nature. 

9  Mfk)  "Controlled  committee"  shall  be  defined  as  set  forth  in  the  California  Political 

10  Reform  Act,  California  Government  Code  section  81000,  et  seq. 

1 1  (I)  "Disclosure  Deadline"  shall  mean  the  following  dates:  each  Wednesday  more  than  21  days 

12  before  the  date  of  the  election;  each  Monday  and  Wednesday  between  21  and  seven  days  before  the 

13  date  of  the  election;  and  the  last  Wednesday,  Thursday,  Friday  and  Monday  immediately  preceding  the 

14  date  of  the  election,  and  Election  Day. 

15  (m)  "Distribute"  or  "distribution"  shall  mean  any  act  that  permits  a  communication  to  be 

16  viewed,  read  or  heard. 

17  {i}(nl  "Election"  shall  mean  any  generair  or  special  municipal  election  held  in  the  City 
t8  and  County  of  San  Francisco  for  City  elective  office  or  for  a  local  measure,  regardless  of 

1 9  whether  the  election  is  conducted  by  district  or  Citywide. 

20  "Enforcement  authority"  shall  mean  the  District  Attorney  for  criminal  enforcement, 

21  the  City  Attorney  for  civil  enforcement,  and  the  Ethics  Commission  for  administrative 

22  enforcement.  Nothing  in  this  Chapter  shall  be  construed  as  limiting  the  authority  of  any  law 

23  enforcement  agency  or  prosecuting  attorney  to  enforce  the  provisions  of  this  Chapter  under 

24  any  circumstances  where  such  law  enforcement  agency  or  prosecuting  attorney  otherwise 

25  has  lawful  authority  to  do  so. 

*Nanne  of  Supervisor/Committee/Department* 

BOARD  OF  SUPERVISORS  Page  3 

10/24/2011 

S:\C.F.R.O\201 1\Possible  Amdts\draft  ordinance  updated  as  of  10.24.2011.DOC 


1 


{^(p)  "Ethics  Commission"  shall  mean  the  San  Francisco  Ethics  Commission. 


2 


fh(q)  "Executive  Director"  shall  mean  the  Executive  Director  of  the  Ethics  Commission, 


3 


or  the  Executive  Director's  designee. 


4 


{m}(ri  "General  purpose  committee"  shall  be  defined  as  set  forth  in  the  California 


5 


Political  Reform  Act,  California  Government  Code  section  81000  et  seq. 


6 


m^isi  "Independent  expenditure"  shall  be  defined  as  set  forth  in  the  California  Political 


7  Reform  Act,  California  Government  Code  section  81000  et  seq.  An  expenditure  is  not 

8  considered  independent  and  shall  be  treated  as  a  contribution  from  the  person  making  the 

9  expenditure  to  the  candidate  on  whose  behalf  or  for  whose  benefit  the  expenditure  is  made,  if 

10  the  expenditure  is  made  at  the  request,  suggestion,  or  direction  of,  or  in  cooperation, 

1 1  consultation,  concert  or  coordination  with,  the  candidate  on  whose  behalf,  or  for  whose 

12  benefit,  the  expenditure  is  made. 

13  (^(t)  "Individual  Expenditure  Ceiling"  shall  mean  the  expenditure  ceiling  established  for 

14  each  individual  candidate  for  Mayor  or  the  Board  of  Supervisors  whom  the  Ethics  Commission 

15  has  certified  as  eligible  to  receive  public  funds  under  this  Chapter. 

16  III)  "Internet  advertisement"  shall  mean  paid  internet  advertisements  such  as  "banner"  and  "pop 

17  up"  advertisements,  paid  emails  or  emails  sent  to  addresses  purchased  from  another  person,  and 

18  similar  types  of  internet  communications  as  defined  by  the  Ethics  Commission  by  regulation,  but  shall  „ 

19  not  include  web  blogs.  listserves  sent  to  persons  who  have  contacted  the  sender,  discussion  forums,  or 

20  comments  and  similar  unpaid  postings  on  web  pages. 

21  ^(v)  "Itemized  disclosure  statement"  shall  mean  a  form  promulgated  by  the  Ethics 

22  Commission  that  provides  a  detailed  description  of  the  separate  costs  associated  with  a 

23  communication,  including  but  not  limited  to  photography,  design,  production,  printing, 

24  distribution,  and  postage. 
25 
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1  4q^(w)  "Mass  mailing"  shall  be  defined  as  set  forth  in  the  California  Political  Refornn  Act, 

2  California  Government  Code  section  81000  et  seq.,  provided  that  the  mass  mailing  advocates 

3  for  or  against  one  or  more  candidates  for  City  elective  office. 

4  M(x)  "Matching  contribution"  shall  mean  a  contribution  up  to  $500,  made  by  an 

5  individual,  other  than  the  candidate,  who  is  a  resident  of  San  Francisco.  Matching 

6  contributions  shall  not  include  loans,  contributions  received  more  than  18  months  before  the 

7  date  of  the  election,  qualifying  contributions  or  contributions  made  by  the  candidate's  spouse. 

8  registered  domestic  partner  or  dependent  child.  Matching  contributions  must  also  comply  with 

9  all  requirements  of  this  Chapter.  Matching  contributions  under  $100  that  are  not  made  by 

10  written  instrument  must  be  accompanied  by  written  documentation  sufficient  to  establish  the 

11  contributor's  name  and  address.  The  Ethics  Commission  shall  set  forth,  by  regulation,  the 

12  types  of  documents  sufficient  to  establish  a  contributor's  name  and  address  for  the  purpose  of 

13  this  subsection. 

14  {^(v)  "Measure"  shall  mean  any  City,  San  Francisco  Unified  School  District  or  San 

15  Francisco  Community  College  District  referendum,  recall  or  ballot  proposition,  whether  or  not 

1 6  it  qualifies  for  the  ballot. 

17  {t}(z)  "Member  communication"  shall  mean  a  communication  made  by  an  organization 

18  or  its  committee  for  the  publication,  dissemination  or  communication  distribution  to  the 

1 9  organization's  members,  employees  or  shareholders,  or  to  the  families  of  the  organization's 

20  members,  employees  or  shareholders^  by  newsletter,  letter,  flyer,  c  mail  email  or  similar  written 

21  or  spoken  material,  that  supports  or  opposes  a  candidate  or  measure. 

22  M(aa)  "Person"  shall  mean  any  individual,  partnership,  corporation,  association,  firm. 

23  committee,  club  or  other  organization  or  group  of  persons,  however  organized. 

24  Mfbb)  "Qualified  campaign  expenditure"  for  candidates  shall  mean  all  of  the  following: 
25 
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1  (1 )  Any  expenditure  made  by  a  candidate  committee,  or  by  a  committee  conn-olled  by  the 

2  cantiidiite.  for  the  purpose  of  influencing  or  attempting  to  influence  the  actions  of  the  voters  for 

3  the  election  of  the  candidate  to  City  elective  office. 

4  (2)  A  nonmonetary  contribution  provided  to  the  candidate  committee,  officeholder  or 

5  committee  controlled  by  the  candidate. 

6  (3)  The  total  cost  actually  paid  or  incurred  by  the  candidate  committee  or  conn-olled 

7  committee  of  the  candidate  for  a  slate  mailing  or  other  campaign  literature  produced  or 

8  authorized  by  more  than  one  candidate. 

9  (4)  Expenses  incurred,  but  for  which  payment  has  not  yet  been  made. 

10  •  (5)  Expenses  associated  with  complying  with  applicable  laws,  including  but  not  limited  to  the 

11  California  Political  Reform  Act,  California  Government  Code  Section  SI 000,  et  seq.,  and  the 

12  provisions  of  this  Chapter. 

13  {44)  "Qualified  campaign  expenditure"  shall  not  include  Compliance  Costs:  filing  fees^- 

14  expenses  incurred  in  connection  with  an  administrative  or  judicial  proceeding,  payments  for 

15  administrative,  civil  or  criminal  fines,  including  late  filing  fees;,-  costs  incurred  after  the  election 

16  that  do  not  directly  affect  the  outcome  of  the  election,  including  but  not  limited  to  utility  bills 

17  andr  expenses  associated  with  an  audits-  and  expenses  related  to  preparing  post  election  campaign 

18  finance  disclosure  reports  as  required  by  the  California  Political  Reform  Act,  California  Government 

19  Code  Section  81000,  ct  seq.,  and  the  provisions  of  this  Chapter,  or  payments  for  inaugural  activities 

20  or  officeholder  expenses. 

21  cc)  "Qualifying  contribution"  shall  mean  a  contribution  of  not  less  than  $10  and  not 

22  more  than  $100  that  is  made  by  an  individual  who  is  a  resident  of  San  Francisco  and  that 

23  complies  with  all  requirements  of  this  Chapter.  Qualifying  contributions  shall  not  include 

24  loans,  contributions  received  more  than  18  months  before  the  date  of  the  election  or 

25  contributions  made  by  the  candidate  or  the  candidate's  spouse,  registered  domestic  partner  or 
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1  dependent  child.  Qualifying  contributions  under  $100  that  are  not  made  by  written  instrument 

2  must  be  accompanied  by  written  documentation  sufficient  to  establish  the  contributor's  name 

3  and  address.  The  Ethics  Commission  shall  set  forth,  by  regulation,  the  types  of  documents 

4  sufficient  to  establish  a  contributor's  name  and  address  for  the  purpose  of  this  subsection. 

5  (x)  "Recorded  telephone  message" shall  mean  a  recorded  audio  message  that  expressly 

6  supports  or  opposes  a  candidate  for  City  elective  office  that  is  distributed  by  telephone. 

7  {y}(dd)_  "Surplus  funds"  shall  mean  funds  remaining  in  a  candidate's  campaign  account 

8  at  the  time  the  candidate  leaves  City  elective  office,  or  at  the  end  of  the  post-election  reporting 

9  period  following  the  defeat  of  the  candidate  for  City  elective  office,  whichever  occurs  last,  and 

10  funds  remaining  in  the  campaign  account  of  a  committee  primarily  formed  to  support  or 

1 1  oppose  a  measure  at  the  end  of  the  post-election  reporting  period  following  the  election  at 

12  which  the  measure  appeared  on  the  ballot. 

13  M(ee)  "Total  Opposition  Spending"  shall  mean  the  sum  of  any  expenditures  made  or 

14  expenses  incurred  iDy  any  person  or  persons  for  the  purpose  of  making  independent 

1 5  expenditures,  electioneering  communications  or  member  communications  or  other 

1 6  communications  in  opposition  to  a  specific  clearly  identified  candidate  for  Mayor  or  the  Board  of 

17  Supervisors. 

18  {aa}{ff)  "Total  Supportive  Funds"  shall  mean  the  sum  of  (i)  all  contributions  and  public 

19  funds  received  by  a  candidate  committee  supporting  a  candidate  for  Mayor  or  the  Board  of 

20  Supervisors,  other  than  excluding  any  funds  used  by  the  candidate  committee  to  pay  for  Compliance 

21  Costs  and  any  funds  in  the  candidate's  Campaign  Contingency  Account  exceeding  the 

22  candidate  committee's  Trust  Account  Limit,  plus/z/i  the  expenditures  made  or  expenses 

23  incurred  by  any  person  or  persons  for  the  purpose  of  making  independent  expenditures, 

24  electioneering  communications  or  member  communications  or  other  communications  that  clearly 

25  identify  and  *«-support  e/'that  same  candidate. 
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1  (^ig^  "Trust  Account  Limit"  shall  mean  the  amount  of  funds  in  the  Campaign 

2  Contribution  Trust  Account  of  a  candidate  committee  supporting  a  candidate  for  Mayor  or  the 

3  Board  of  Supervisors  whom  the  Ethics  Commission  has  certified  as  eligible  to  receive  public 

4  funds  under  this  Chapter  such  that  the  expenditure  of  this  amount  would  cause  the  candidate 

5  to  reach,  but  not  exceed,  the  candidate's  Individual  Expenditure  Ceiling.  The  Trust  Account 

6  Limit  shall  be  reduced  as  the  candidate  spends  money  and  shall  be  increased  when  his  or  her 

7  Individual  Expenditure  Ceiling  increases. 

8  hH^ihhi  "Unexpended  public  funds"  shall  mean  all  funds  remaining  in  the  candidate 

9  committee's  account  on  the  30th  day  after  the  candidate  controlling  the  committee  is  either 

1 0  elected  or  not  elected  to  office,  regardless  of  the  source  of  the  funds,  but  shall  not  exceed  the 

1 1  amount  of  public  funds  provided  to  the  candidate.  Funds  raised  after  this  date  are  not 

12  unexpended  funds. 

13  Uid}(ii)  "Voter"  shall  mean  an  individual  registered  to  vote  in  San  Francisco. 

14  ^ee)(ii)  "Withdrawal"  or  "withdraw"  shall  mean,  prior  to  an  election,  ending  one's 

1 5  candidacy  or  failing  to  qualify  for  an  office  for  which  a  candidate  has  solicited  or  accepted 

16  contributions. 

17  {^(kk)  "Written  instrument"  shall  mean  a  check,  credit  card  receipt,  or  record  of 

18  electronic  transfer  of  funds. 
19 

20  SEC.  1.109.  RETENTION  OF  RECORDS. 

21  (a)  All  candidates  and  committees  that  are  required  to  file  statements  prescribed  by  this 

22  Chapter  shall  maintain  detailed  accounts,  records,  bills,  and  receipts  as  necessary  to  prepare 

23  those  statements.  Each  candidate  or  committee  shall  retain  for  a  period  of  four  years  detailed 

24  information  and  original  source  documentation  supporting  those  statements,  incluJini:  original 

25  copies  of  all  documents  filed  in  electronic  format  with  the  Ethics  Commission  wuicr  section  1.158  or 
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1  1.160.  The  Ethics  Commission  may  by  regulation  describe  the  information  and  documentation 

2  required  to  be  retained  for  each  type  of  statement. 

3  (b)  Within  ten  business  days  of  a  request  by  the  Ethics  Commission,  a  committee  shall 

4  provide  the  Ethics  Commission  with  any  documents  required  to  be  retained  under  this  Section 

5  or  state  law,  including  but  not  limited  to  California  Code  of  Regulations,  Title  2,  section  1 8401 

6  and  any  subsequent  amendments,  modifications  or  administrative  or  judicial  interpretations  of 

7  that  regulation.  When  the  Ethics  Commission  requests  documents  under  this  subsection,  it 

8  shall  provide  the  committee  with  the  reasons  for  the  request  in  writing. 
9 

10  SEC.  1.114. -CONTRIBUTION  LIMITS. 

11  (a)  LIMITS  ON  CONTRIBUTIONS  TO  CANDIDATES. 

12  (1)  Per  Candidate  Limit.  No  person  other  than  a  candidate  shall  make,  and  no  campaign 

13  treasurer  for  a  candidate  committee  shall  solicit  or  accept,  any  contribution  which  will  cause 

14  the  total  amount  contributed  by  such  person  to  such  candidate  committee  in  an  election  to 

15  exceed  $500.  The  Ethics  Commission  shall  adjust  this  limit  to  reflect  changes  in  the  California 

1 6  Consumer  Price  Index  beginning  February  2012,  provided  that  such  adjustments  shall  be  rounded  o  ff 

17  to  the  nearest  $100.  The  Ethics  Commission  shall  annually  report  the  adjustment  calcidations  on  its 

18  website,  and  shall  advise  the  City  Attorney  to  add  a  notation  to  this  Section  of  the  published  municipal 

1 9  code  whenever  the  limit  is  raised  by  $100.  Notwithstanding  the  provisions  of  this  subsection,  the 

20  contribution  limit  shall  not  be  adjusted  except  by  an  affirmative  vote  of  the  majority  of  the 

21  Commission 's  members. 

22  (2)  Overall  Limit.  No  person  shall  make  any  contribution  which  will  cause  the  total  amount 

23  contributed  by  such  person  to  all  candidate  committees  in  an  election  to  exceed  $500  multiplied  by  the 

24  number  of  City  elective  offices  to  be  voted  on  at  that  election. 

25  (b)  LIMITS  ON  CONTRIBUTIONS  FROM  CORPORATIONS.  No  corporation  organized 
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1  pursuant  to  the  laws  of  the  State  of  California,  the  United  States,  or  any  other  state,  territory, 

2  or  foreign  country,  whether  for  profit  or  not,  shall  make  a  contribution  to  a  candidate 

3  committee,  provided  that  nothing  in  this  subsection  shall  prohibit  such  a  corporation  from 

4  establishing,  administering,  and  soliciting  contributions  to  a  separate  segregated  fund  to  be 

5  utilized  for  political  purposes  by  the  corporation,  provided  that  the  separate  segregated  fund 

6  complies  with  the  requirements  of  Federal  law  including  Sections  432(e)  and  441b  of  Title  2  of 

7  the  United  States  Code  and  any  subsequent  amendments  to  those  Sections. 

8  (c)  LIMITS  ON  CONTRIBUTIONS  TO  COMMITTEES. 

9  (1)  Per  Committee  Limit.  No  person  shall  make,  and  no  committee  treasurer  shall  solicit  or 

10  accept,  any  contribution  which  will  cause  the  total  amount  contributed  by  such  person  to  the  committee 

1 1  to  exceed  $500  per  calendar  year. 

1 2  (2)  Overall  Limit.  No  person  shall  make,  and  no  committee  treasurer  shall  solicit  or  accept,  any 

13  contribution  which  will  cause  the  total  amount  contributed  by  such  person  to  all  committees  to  exceed 

14  S3,000  per  calendar  year. 

1 5  (3)  Definitions.  For  purposes  of  this  Subsection,  "committee"  shall  mean  any  committee  making 

1 6  expenditures  to  .'support  or  oppose  a  candidate,  but  shall  not  include  candidate  committees. 

17  {od)  AGGREGATION  OF  AFFILIATED  ENTITY  CONTRIBUTIONS. 

18  (1)  General  Rule.  For  purposes  of  the  contribution  limits  imposed  by  this  Section  and 

1 9  Section  1 ,1 20  the  contributions  of  an  entity  whose  contributions  are  directed  and  controlled  by 

20  any  individual  shall  be  aggregated  with  contributions  made  by  that  individual  and  any  other 

21  entity  whose  contributions  are  directed  and  controlled  by  the  same  individual. 

22  (2)  Multiple  Entity  Contributions  Controlled  by  the  Same  Persons.  If  two  or  more 

23  entities  make  contributions  that  are  directed  and  controlled  by  a  majority  of  the  same  persons, 

24  the  contributions  of  those  entities  shall  be  aggregated. 
25 
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1  (3)  Majority-Owned  Entities.  Contributions  made  by  entities  that  are  majority-owned  by 

2  any  person  shall  be  aggregated  with  the  contributions  of  the  majority  owner  and  all  other 

3  entities  majority-owned  by  that  person,  unless  those  entities  act  independently  in  their 

4  decisions  to  make  contributions. 

5  (4)  Definition.  For  purposes  of  this  Section,  the  term  "entity"  means  any  person  other 

6  than  an  individual  and  "majority-owned"  means  a  direct  or  indirect  ownership  of  more  than  50 

7  percent. 

8  (de)  CONTRIBUTOR  INFORMATION  REQUIRED.  If  the  cumulative  amount  of 

9  contributions  received  from  a  contributor  is  $100  or  more,  the  committee  shall  not  deposit  any 

10  contribution  that  causes  the  total  amount  contributed  by  a  person  to  equal  or  exceed  $100 

1 1  unless  the  committee  has  the  following  information:  the  contributor's  full  name;  the 

12  contributor's  street  address;  the  contributor's  occupation;  and  the  name  of  the  contributor's 

13  employer  or,  if  the  contributor  is  self-employed,  the  name  of  the  contributor's  business.  A 

14  committee  will  be  deemed  not  to  have  had  the  required  contributor  information  at  the  time  the 

15  contribution  was  deposited  if  the  required  contributor  information  is  not  reported  on  the  first 

16  campaign  statement  on  which  the  contribution  is  required  to  be  reported, 

17  (ef)  FORFEITURE  OF  UNLAWFUL  CONTRIBUTIONS.  In  addition  to  any  other  penalty, 

18  each  committee  that  receives  a  contribution  which  exceeds  the  limits  imposed  by  this  Section 

19  or  which  does  not  comply  with  the  requirements  of  this  Section  shall  pay  promptly  the  amount 

20  received  or  deposited  in  excess  of  the  amount  permitted  by  this  Section  to  the  City  and 

21  County  of  San  Francisco  and  deliver  the  payment  to  the  Ethics  Commission  for  deposit  in  the 

22  General  Fund  of  the  City  and  County;  provided  that  the  Ethics  Commission  may  provide  for 

23  the  waiver  or  reduction  of  the  forfeiture. 

24  (g)  RECEIPT  OF  CONTRIBUTIONS.  A  contribution  to  a  candidate  committee  or  committee 

25  making  expenditures  to  support  or  oppose  a  candidate  shall  not  be  considered  received  if  it  is  not 
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1  t'tisht'il  Ht'gofialod.  or  deposiivii  ami  in  additkm  it  is  rctunied  to  (he  donor  before  the  closing  date  of 

2  the  camfHiign  statement  on  which  the  contribution  would  othenvise  be  reported,  except  that  a 

3  contribution  to  a  candidate  committee  or  committee  making  expenditures  to  support  or  oppose  a 

4  candidate  made  before  an  election  at  which  the  candidate  is  to  be  voted  on  but  after  the  closing  date  of 

5  the  last  campaign  statement  required  to  be  filed  before  the  election  shall  not  be  considered  to  be 

6  deemed  received  if  it  is  not  cashed,  negotiated  or  deposited  and  is  returned  to  the  cont}-ibutor  within  48 

7  hours  of  receipt.  For  all  committees  not  addressed  by  this  Section,  the  determination  of  yvhen 

8  contributions  are  considered  to  be  received  shall  be  made  in  accordance  yvith  the  California  Political 

9  Reform  /let,  California  Government  Code  Section  SI 000,  et  seq. 
10 

1 1  SEC.  1 .122.  -  SOLICITATION  OR  ACCEPTANCE  OF  CAMPAIGN 

12  CONTRIBUTIONS—  LIMITATIONS. 

13  (a)  DECLARATION  OF  INTENT  REQUIRED.  No  candidate  or  candidate  committee 

14  shall  solicit  or  accept,  or  cause  to  be  solicited  or  accepted,  any  contribution  unless  and  until 

15  the  candidate  has  filed  a  declaration  of  intention  to  become  a  candidate  for  a  specific  City 

16  elective  office  with  the  Department  of  Elections  on  a  form  prescribed  by  the  Director  of 

17  Elections. 

18  No  person  shall  file  a  declaration  of  intention  to  become  a  candidate  for  more  than  one 

19  City  elective  office. 

20  (b)  USE  OF  CAMPAIGN  FUNDS. 

21  (1)  GENERAL.  Except  as  otherwise  provided  in  this  Chapter,  funds  in  a  candidate 

22  committee's  campaign  account  may  be  used  only  on  behalf  of  the  candidacy  for  the  office 

23  specified  in  the  candidate's  declaration  of  intention  filed  under  Subsection  (a)  or  for  expenses 

24  associated  with  holding  that  office,  provided  that  such  expenditures  are  reasonably  related  to 

25  a  legislative,  governmental,  or  political  purpose,  (r^mtr+l^uiitws  Except  as  provided  in  Subsection 
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1  f2),  contributions  solicited  or  accepted  under  this  Section  for  one  candidate  shall  not  be 

2  expended  for  the  candidacy  of  any  other  candidate  for  local,  state  or  federal  office,  in  support 

3  of  or  opposition  to  any  measure  or  in  support  of  or  opposition  to  any  state  ballot  proposition, 

4  or  for  donations  to  a  charitable  organization.  Nothing  in  this  section  shall  prohibit  a  candidate 

5  committee  for  a  candidate  in  a  ranked  choice  election  from  expending  funds  to  support  the  ranking  of 

6  another  candidate  if  the  primaiy  purpose  of  the  expenditure  is  to  further  the  candidate 's  own  campaign. 

7  (2)  EXCEPTIONS.  A  candidate  committee  may  expend  funds  in  its  campaisTi  account  for  the 

8  following  purposes  if  the  primary  purpose  of  the  expenditure  is  to  advance  the  candidacy  for  the  office 

9  specified  in  the  candidate's  declaration  of  intention: 

1 0  (A)  Supporting  the  subsidiary  ranking  of  an  opposing  candidate  in  a  ranked  choice  election:  or 

1 1  (B)  Paying  for  the  attendance  of  the  candidate  at  a  fundraiser  for  a  charitable  organization. 

12  -mfS)  WITHDRAWAL  FROM  CANDIDACY.  If  a  candidate  has  withdrawn  his  or  her 

13  candidacy,  campaign  funds  held  by  that  candidate's  committee's  Campaign  Contribution  Trust 

14  Account  shall  be: 

15  (A)  returned  on  a  "last  in,  first  out"  basis  to  those  persons  who  have  made  said 

16  contributions; 

17  (B)  donated  to  the  City  and  County  of  San  Francisco; 

18  (C)  donated  to  a  charitable  organization; 

19  (D)  used  to  pay  outstanding  campaign  debts  or  accrued  expenses; 

20  (E)  used  to  pay  expenses  associated  with  terminating  the  committee,  such  as 

21  bookkeeping,  legal  fees,  preparation  of  campaign  statements,  and  audits;  or 

22  (F)  used  for  other  permissible  purposes  established  by  the  Ethics  Commission  by 

23  regulation. 

24  {3}(4)_  SURPLUS  FUNDS.  Surplus  funds  held  by  a  candidate  or  committee  shall  be: 
25 


*Name  of  Supervisor/Committee/Department* 
BOARD  OF  SUPERVISORS 


Page  13 
10/24/2011 

S:\C.F.R.O\2011\Possible  Amdts\draft  ordinance  updated  as  of  10.24.2011.DOC 


1  (A)  returned  on  a  "last  in,  first  out"  basis  to  those  persons  who  have  made  said 

2  contributions: 

3  (B)  donated  to  a  charitable  organization; 

4  (C)  donated  to  the  City  and  County  of  San  Francisco; 

5  (D)  used  to  pay  outstanding  campaign  debts  or  accrued  expenses; 

6  (E)  used  to  pay  expenses  associated  with  terminating  the  committee,  such  as 

7  bookkeeping,  legal  fees,  preparation  of  campaign  statements,  and  audits;  or 

8  (F)  used  for  other  permissible  purposes  established  by  the  Ethics  Commission  by 

9  regulation. 

10  (c)  TRANSFER  OF  FUNDS  Subject  to  the  restrictions  set  forth  in  Subsection  (b),  at 

1 1  any  timer  hefoi-e  funds  held  in  a  candidate  committee's  Campaign  Contribution  Trust  Account 

12  become  surplus,  the  funds  may  be  transferred  to  any  legally  constituted  committee  established 

13  by  the  candidate  under  the  California  Political  Reform  Act,  California  Government  Code 

14  section  81 000  et  seq.  Contributions  transferred  under  this  subsection  shall  be  attributed  to 

15  specific  contributors  using  a  "first  in,  first  out"  or  "last  in,  first  out"  accounting  method. 
16 

17  SEC.  1 .128.  -  ACCEPTANCE  OR  REJECTION  OF  VOLUNTARY  EXPENDITURE 

18  CEILINGS. 

19  (a)  Candidates  for  Assessor,  City  Attorney,  District  Attorney,  Public  Defender,  Sheriff, 

20  Treasurer,  the  Board  of  Education  of  the  San  Francisco  Unified  School  District  or  the 

21  Governing  Board  of  the  San  Francisco  Community  College  District  may  accept  the  applicable 

22  voluntary  expenditure  ceiling.  Candidates  for  the  Board  of  Supervisors  or  Mayor  may  not 

23  accept  a  voluntary  expenditure  ceiling. 

24  (b)  To  accept  the  applicable  voluntary  expenditure  ceiling,  a  candidate  must  file  a 

25  statement  with  the  Ethics  Commission  accepting  the  applicable  voluntary  expenditure  ceiling. 

*Name  of  Supervisor/Committee/Department* 

BOARD  OF  SUPERVISORS  Page  14 

10/24/2011 

S:\C.F.R.O\2011\Posslble  Amdls\draft  ordinance  updated  as  of  10.24.2011.DOC 


1  The  candidate  shall  file  this  statement  no  later  than  the  deadline  for  filing  nomination  papers 

2  with  the  Department  of  Elections.  A  candidate  may  not  withdraw  the  statement  accepting  the 

3  voluntary  expenditure  ceiling  after  filing  the  statement.  A  candidate  may  not  file  the  statement 

4  accepting  the  applicable  voluntary  expenditure  ceiling  if  the  Ethics  Commission  has  lifted  the 

5  voluntary  expenditure  ceiling  under  Section  1 .134  of  this  Chapter. 

6  (c)  Within  two  business  days  of  receiving  a  filed  statement  that  at  least  one  candidate  has 

7  accepted  the  voluntary  expenditure  ceiling,  the  Ethics  Commission  shall  post  a  notice  on  its  wehsiie 

8  and  send  written  notice  by  email  to  all  other  candidates  running  for  the  same  City  elective  office  and  to 

9  any  other  person  who  has  requested  such  notice.  Thereafter,  the  ¥he  Ethics  Commission  shall 

10  maintain,  on  its  website,  a  list  of  the  candidates  who  have  accepted  the  voluntary  expenditure 

1 1  ceiling  in  the  race.  If  the  Ethics  Commission  has  lifted  a  voluntary  expenditure  ceiling  for  a 

12  particular  race  under  Section  1 .134  of  this  Chapter,  the  Ethics  Commission  shall  instead 

13  maintain  a  list  of  the  candidates  who  have  accepted,  but  are  no  longer  subject  to  the  voluntary 

14  expenditure  ceiling  in  that  race. 

15  (d)  A  candidate  who  has  accepted  the  applicable  voluntary  expenditure  ceiling  and 

16  makes  qualified  campaign  expenditures  in  excess  of  the  voluntary  expenditure  ceiling,  at  a 

17  time  when  the  Ethics  Commission  has  not  lifted  the  applicable  voluntary  expenditure  ceiling,  is 

18  subject  to  the  penalties  in  Section  1.170  for  violation  of  this  Chapter. 
19 

20  SEC.  1 .134.  -  LIFTING  OF  VOLUNTARY  EXPENDITURE  CEILINGS; 

21  SUPPLEMENTAL  REPORTING  IN  ELECTIONS  FOR  ASSESSOR,  PUBLIC  DEFENDER. 

22  CITY  ATTORNEY,  DISTRICT  ATTORNEY,  TREASURER,  SHERIFF,  THE  BOARD  OF 

23  EDUCATION  OF  THE  SAN  FRANCISCO  UNIFIED  SCHOOL  DISTRICT,  OR  THE 

24  GOVERNING  BOARD  OF  THE  SAN  FRANCISCO  COMMUNITY  COLLEGE  DISTRICT. 
25 
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1  This  Section  shall  apply  only  if  at  least  one  candidate  for  the  City  elective  otTice  has 

2  accepted  the  applicable  voluntary  expenditure  ceiling,  and  the  Ethics  Commission  has  not 

3  lifted  that  voluntary  expenditure  ceiling.  This  Section  applies  only  to  candidates  for  Assessor, 

4  Public  Defender,  City  Attorney,  District  Attorney,  Treasurer,  Sheriff,  the  Board  of  Education  of 

5  the  San  Francisco  Unified  School  District,  or  the  Governing  Board  of  the  San  Francisco 

6  Community  College  District. 

7  (a)  The  voluntary  expenditure  ceiling  shall  no  longer  be  binding  on  a  candidate: 

8  (1 )  if  a  candidate  committee  for  a  candidate  seeking  election  to  the  same  City  elective  office, 

9  who  has  declined  to  accept  the  voluntary  expenditure  ceiling  in  the  same  race,  receives 

10  contributions  or  makes  qualified  campaign  expenditures,  or  receives  contributions  that  the 

11  candidate  committee  has  not  spent  to  pay  for  Compliance  Costs,  in  excess  of  100  percent  of  the 

12  applicable  voluntary  expenditure  ceiling, 

1 3  (2)  If  a  person  or  persons  other  than  a  candidate  committee  make  expenditures  or 

14  payments,  or  incur  expenses  for  the  purpose  of  making  independent  expenditures, 

1 5  electioneering  communications  or  member  communications  or  other  communications  that  total 

16  more  than  100  percent  of  the  applicable  voluntary  expenditure  ceiling,  and  those  expenditures 

17  or  communications  clearly  identify  a  candidate  seeking  election  to  the  same  City  elective 

18  office,  or 

19  (3)  if  a  candidate  committee  for  a  candidate  sccldng  election  to  the  same  City  elective  office, 

20  who  has  accepted  the  voluntary  expenditure  ceiling  in  the  same  racer  makes  qualified  campaign 

21  expenditures  in  excess  of  100  percent  of  the  voluntary  expenditure  ceiling. 

22  (b)  Any  candidate  committee  that  receives  contributions,  makes  qualified  campaign 

23  expenditures  or  receives  contributions  that  the  candidate  committee  has  not  spent  to  pay  for 

24  Compliance  Costs,  incurs  cxfycnses  or  has  funtls  in  iis  Campaign  Contribution  Trust  Account  that  total 

25  more  than  100  percent  of  the  applicable  voluntary  expenditure  ceiling  shall,  within  2  /  hours  of 
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1  by  the  next  Disclosure  Deadline  after  exceeding  100  percent  of  the  applicable  voluntary 

2  expenditure  ceiling,  file  a  statement  with  the  Ethics  Commission,  on  forms  to  be  provided  by 

3  the  Ethics  Commission,  stating  that  fact  and  any  additional  information  required  by  the  Ethics 

4  Commission. 

5  (c)  Any  person  other  than  a  candidate  committee  who  makes  expenditures  or  payments,  or 

6  incurs  expenses  for  the  purpose  of  distributing  independent  expenditures,  electioneering 

7  communications  or  member  commimications  that  clearly  identify  any  candidate  in  an  amount  that  in 

8  the  aggregate  equals  or  exceeds  $5,000  per  candidate  shall,  within  24  hours  of  reaching  or  exceeding 

9  this  threshold,  file  a  statement  with  the  Ethics  Commission.  The  statement  shall  include  a  legible  copy 

10  of  the  commimication  if  it  is  conveyed  in  writing  or  an  electronic  recording  if  it  is  conveyed  via  audio 

1 1  or  video,  disclose  the  cost  of  each  communication,  and  provide  any  additional  information  required  by 

12  the  Ethics  Commission. 

I     13  Thereafter,  until  the  Ethics  Commission  lifts  the  applicable  voluntafy  expenditure  ceiling,  any 

I     14  such  person  shall  fie  a  supplemental  statement  with  the  Ethics  Commission  each  time  the  person  makes 

I     15  expenditures  for  the  purpose  of  distributing  independent  expenditures,  electioneering  communications 

16  or  member  communications  that  clearly  identify  any  candidate  in  an  amount  that  in  the  agg?-egate 

17  equals  or  exceeds  an  additional  $5, 000  per  candidate.  The  supplemental  statements  shall  be  filed 

18  within  24  hours  of  reaching  or  exceeding  this  threshold,  and  shall  include  a  legible  copy  of  the 

19  communication  if  it  is  conveyed  in  writing  or  an  electronic  recording  if  it  is  conveyed  via  audio  or 

20  ^     video,  disclose  the  cost  of  each  commimication,  and  provide  any  additional  information  required  by  the 

21  Ethics  Commission. 

22  {cd)  Within  one  business  day  after  receiving  a  notice  indicating  that  the  thresholds  in 

23  subsection  (a)  have  been  met,  the  Ethics  Commission  shall  post  a  notice  on  its  website  and  send 

I    24  written  notice  by  email  to  all  other  candidates  running  for  the  same  City  elective  office  and  to  any  other 
25 
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1  person  who  has  requested  such  notice,  in  form  every  candidate  in  the  same  race  that  the  expenditure 

2  ceiling  has  been  lifted. 
3 

4  SEC,  1.135.  -  SUPPLEMENTAL  PRE-ELECTION  STATEMENTS. 

5  (a)  Supplemental  Preelection  Statements.  In  addition  to  the  campaign  disclosure 

6  requirements  imposed  by  the  California  Political  Reform  Act  and  other  provisions  of  this 

7  Chapter,  all  San  Francisco  general  purpose  committees  that  make  contributions  or  independent 

8  expenditures  related  to  any  candidate  for  City  elective  office  or  City  measure  that  total  $500  or  more 

9  during  the  period  covered  by  the  preelection  statement  shall  file  preelection  statements  before  any 

1 0  election  held  in  the  City  and  County  of  San  Francisco  at  which  a  the  candidate  for  City  elective 

11  offtce  or        measure     appears  on  the  ballot,  if  the  committee  makes  contributions  or  expenditures 

12  totaling  $500  or  more  during  the  period  covered  by  the  preelection  statement. 

13  (b)  Time  for  Filing  Supplemental  Preelection  Statements.  In  even-numbered  years, 

14  preelection  statements  required  by  this  Section  shall  be  filed  pursuant  to  the  preelection 

15  statement  filing  schedule  established  by  the  Fair  Political  Practices  Commission  for  county 

16  general  purpose  recipient  committees.  In  odd-numbered  years,  the  filing  schedule  is  as 

17  follows: 

18  (1)  For  the  period  ending  45  days  before  the  election,  the  statement  shall  be  filed  no 

19  later  than  40  days  before  the  election; 

20  (2)  For  the  period  ending  17  days  before  the  election,  the  statement  shall  be  filed  no 

21  later  than  12  days  before  the  election. 

22  (c)  The  Ethics  Commission  may  require  that  these  statements  be  filed  electronically. 
23 

24  SEC.  1 .140.  -  ELIGIBILITY  TO  RECEIVE  PUBLIC  FINANCING. 

25 
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1  (a)  REQUIREMENTS  FOR  ALL  CANDIDATES.  To  be  eligible  to  receive  public  funds 

2  financing  of  campaigii  expenses  under  this  Chapter,  a  candidate  must; 

3  (1)  Have  filed  a  statement  indicating  that  he  or  she  intends  to  participate  in  the  public  financing 

4  program  under  Section  1.142  of  this  Chapter. 

5  {12)  Agree  to  the  following  conditions: 

6  (A)  The  candidate  bears  the  burden  of  providing  that  each  contribution  the  candidate 

7  relies  upon  to  establish  eligibility  is  a  qualifying  contribution; 

8  (B)  The  candidate  bears  the  burden  of  proving  that  expenditures  made  with  public 

9  funds  provided  under  this  Chapter  comply  with  Section  1 .148  of  this  Chapter; 

1 0  (C)  The  candidate  will  not  make  any  payments  to  a  conti'-actor  or  vendor  in  return  for  the 

1 1  contractor  or  vendor  making  a  campaigii  conti'ibution  to  the  candidate  or  make  more  than  a  total  of  50 

12  payments,  other  than  the  return  of  a  contribution,  to  contractors  or  vendors  that  have  made 

13  contr-ibiitions  to  the  candidate; 

14  (CD)  Notwithstanding  Sections  1.114  and  1.116,  the  candidate  shall  not  loan  or  donate, 

15  in  total,  more  than  $5,000  of  his  or  her  own  money  to  the  candidate  committee  campaign: 

16  {DE)  The  candidate  committee  shall  not  accept  any  loans  to  his  or  her  campaign  with  the 

17  exception  of  a  candidate's  loan  to  his  or  her  own  candidate  committee  campaigii  as  permitted  by 

18  this  Section;  and 

19  [Ef)  The  candidate  shall  agree  to  participate  in  at  least  three  debates  with  the 

20  candidate's  opponents. 

21  (2^)  Have  paid  any  outstanding  late  fines  or  penalties,  owed  to  the  City  by  the 

22  candidate  or  any  of  the  candidate's  previous  campaign  committees,  which  were  imposed  for 

23  violations  of  this  Code  or  the  campaign  finance  provisions  of  the  California  Political  Reform 

24  Act  (Government  Code  Sections  84100  -  85704),  provided  that  the  Ethics  Commission  had 

25  notified  the  candidate  of  such  fines  or  penalties  by  the  time  of  certification. 
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1  {34)  Have  filed  any  outstanding  forms,  owed  to  the  City  by  the  candidate  or  any  of  the 

2  candidate's  previous  campaign  committees,  which  were  required  to  be  filed  pursuant  to  this 

3  Code  or  the  campaign  finance  provisions  of  the  Political  Reform  Act  (Government  Code 

4  Sections  84100 — 85704),  provided  that  the  Ethics  Commission  had  notified  the  candidate  of 

5  such  outstanding  forms  by  the  time  of  certification. 

6  (V^)  Have  no  finding  by  a  court  or  by  the  Ethics  Commission  after  a  hearing  on  the 

7  merits,  within  the  prior  five  years,  that  the  candidate  knowingly,  willfully,  or  intentionally 

8  violated  any  Section  of  this  Code  or  the  campaign  finance  provisions  of  this  California  Political 

9  Reform  Act  (Government  Code  Sections  84100  -  85704).  For  purposes  of  this  Section,  a  plea 

1 0  of  nolo  contendere  constitutes  a  finding  by  a  court  of  a  willful  violation. 

11  (b)  ADDITIONAL  REQUIREMENTS  FOR  CANDIDATES  FOR  THE  BOARD  OF 

12  SUPERVISORS.  To  be  eligible  to  receive  public  funds  fmancins:  of  campaign  expenses  under 

1 3  this  Chapter,  a  candidate  for  the  Board  of  Supervisors  must: 

14  (1)  Be  seeking  election  to  the  Board  of  Supervisors  and  be  eligible  to  hold  the  office 

15  sought; 

16  (2)  Have  a  candidate  committee  that  has  received  at  least  $5,000  in  qualifying 

1 7  contributions  from  at  least  75  contributors  before  the  70th  day  before  the  election; 

18  (3)  Be  opposed  by  another  candidate  who  has  either  established  eligibilin^  to  receive  public 

19  financwg,  or  whose  candidate  committee  has  received  contributions  or  made  expenditures 

20  which  in  the  aggregate  equal  or  exceed  $5,000;  and 

21  (4)  Agree  that  his  or  her  candidate  committee  will  not  make  qualified  campaign 

22  expenditures  that  total  more  than  the  candidate's  Individual  Expenditure  Ceiling  of  $143,000, 

23  or  as  adjusted  under  Section  1 .143  of  this  Chapter. 
24 

25 
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1  (c)  ADDITIONAL  REQUIREMENTS  FOR  CANDIDATES  FOR  MAYOR.  To  be  eligible 

2  to  receive  public  funds  fmancins  of  campai^m  expenses  under  this  Chapter,  a  candidate  for  Mayor 

3  must: 

4  (1)  Be  seeking  election  to  the  office  of  Mayor  and  be  eligible  to  hold  the  office  sought; 

5  (2)  Have  a  candidate  committee  that  has  received  at  least  $25,000  in  qualifying 

6  contributions  from  at  least  250  contributors  by  the  70th  day  before  the  election. 

7  (3)  Be  opposed  by  another  candidate  who  has  either  established  eligibility-  to  receive  public 

8  financing,  or  whose  candidate  committee  has  received  contributions  or  made  expenditures  that 

9  in  the  aggregate  equal  or  exceed  $50,000;  and 

10  (4)  Agree  that  his  or  her  candidate  committee  will  not  make  qualified  campaign 

1 1  expenditures  that  total  more  than  the  candidate's  Individual  Expenditure  Ceiling  of 

12  $1,475,000,  or  as  adjusted  under  Section  1.143  of  this  Chapter. 

13  (d)  ADJUSTMENT  OF  EXPENDITURE  LIMITS  AND  THRESHOLDS.  The  Ethics 

14  Commission  is  authorized  to  adjust: 

15  (1)  The  figures  in  Subsections  (b)(4)  and  (c)(4)  to  reflect  changes  in  the  California 

1 6  Consumer  Price  Index,  provided  that  such  adjustments  shall  be  rounded  off  to  the  nearest 

1 7  $1 ,000  for  candidates  for  the  Board  of  Supervisors  and  the  nearest  $5,000  for  candidates  for 

18  Mayor; 

19  (2)  The  figure  in  Subsection  {■a){l2){D)  of  this  Section  to  reflect  changes  in  the 

20  California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be  rounded  off  to  the 

21  nearest  $1,000; 

22  (3)  The  figures  in  Subsections  (b)(2)  and  (b)(3)  of  this  Section  to  reflect  changes  in  the 

23  California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be  rounded  off  to  the 

24  nearest  $500; 
25 
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1  (4)  The  figures  in  Subsections  (c)(2)  and  (c)(3)  of  this  Section  to  reflect  changes  in  the 

2  California  Consumer  Price  Index,  provided  that  such  adjustments  shall  be  rounded  off  to  the 

3  nearest  $5,000;  and 

4  (5)  The  maximum  amount  of  a  contribution  that  constitutes  a  qualifying  contribution 

5  pursuant  to  Section  1.104  to  reflect  changes  in  the  California  Consumer  Price  Index,  provided 

6  that  such  adjustments  shall  be  rounded  off  to  the  nearest  $10. 
7 

8  SEC.  1.142.  -  PROCESS  FOR  ESTABLISHING  ELIGIBILITY;  CERTIFICATION  BY 

9  THE  ETHICS  COMMISSION. 

10  fco  STATEMENT  OF  PARTICIPATION  OR  NON  PARTICIPATION.  Each  candidate  for  the 

1 1  Board  of  Supervisors  or  Mayor  must  sign  and  file  a  Statement  of  Participation  or  Non  Participation  in 

12  the  public  financing  prografn.  The  statement  must  be  filed  by  the  candidate  with  the  Ethics  Commission 

1 3  no  later  than  the  deadline  for  filing  nomination  papers.  On  the  statement,  each  candidate  shall  indicate 

14  whether  he  or  she  intends  to  participate  in  the  public  financing  progi-am.  A  statement  of participation 

1 5  or  non  participation  may  not  be  amended  after  the  deadline  for  filing  nomination  papers. 

16  {ab)  DECLARATION  BY  CANDIDATE.  To  become  eligible  to  receive  public jWs 

17  financing  of  campaign  expenses  under  this  Chapter,  a  candidate  shall  declare,  under  penalty  of 

18  perjury,  that  the  candidate  satisfies  the  requirements  specified  in  Section  1 .140,  Candidates 

19  ^hull-he  permitted  to  may  submit  the  declaration  and  any  supporting  material  required  by  the 

20  Ethics  Commission  to  the  Ethics  Commission  no  earlier  than  nine  months  before  the  date  of 

21  the  election,  but  no  later  than  the  70th  day  before  the  election.  Once  the  declaration  and 

22  supporting  material  are  submitted,  they  may  not  be  amended.  The  declaration  and  supporting 

23  material  may  be  withdrawn  and  refiled,  provided  that  the  refiling  is  made  no  later  than  the  70th 

24  day  before  the  election. 
25 
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1  If  any  deadline  imposed  by  this  Subsection  falls  on  a  Saturday,  Sunday,  or  legal 

2  holiday,  the  deadline  shall  be  the  next  business  day. 

3  (be)  DETERMINATION  OF  ELIGIBILITY.  The  Executive  Director  of  the  Ethics 

4  Commission  shall  review  the  candidate's  declaration  and  supporting  material  to  determine 

5  whether  the  candidate  is  eligible  to  receive  public  funds  under  this  Chapter.  The  Executive 

6  Director  may  audit  the  candidate's  records,  interview  contributors  and  take  whatever  steps  the 

7  Executive  Director  deems  necessary  to  determine  eligibility.  At  the  request  of  the  Executive 

8  Director,  the  Controller  shall  assist  in  this  review  process. 

9  {cd}  DETERMINATION  OF  OPPOSITION.  To  determine  whether  a  candidate  for  (he 

10  Board  of  Supci^nsors  is  opposed  as  required  under  Section  1  ■140(b)(3)  or  of  this  Chapter  or  a 

11  candidate  for  Mayor  is  opposed  as  required  under  Section  l.LiO{c){3)  of  this  Chapter,  the  Executive 

12  Director  shall  review  the  material  filed  pursuant  to  Section  1  ^52fa)fl)  and  fb)(l)  of  this 

13  Chapter,  and  may  review  any  other  material. 

14  [de)  CERTIFICATION.  If  the  Executive  Director  determines  that  a  candidate  for  Mayor 

15  or  the  Board  of  Supervisors  has  satisfied  the  requirements  of  Section  1 .140,  the  Executive 

16  Director  shall  notify  the  candidate  and  certify  to  the  Controller  that  the  candidate  is  eligible  to 

17  receive  public  funds  financing  under  this  Chapter.  The  Executive  Director  shall  not  certify  that 

18  a  candidate  is  eligible  to  receive  public  funds  financins  if  the  candidate's  declaration  or 

19  supporting  material  is  incomplete  or  otherwise  inadequate  to  establish  eligibility.  The 

20  Executive  Director  shall  determine  whether  to  certify  a  candidate  no  later  than  30  days  after 

21  the  date  the  candidate  submits  his  or  her  declaration  and  supporting  material,  provided  that 

22  the  Executive  Director  shall  make  all  determinations  regarding  whether  to  certify  a  candidate 

23  no  later  than  the  55th  day  before  the  election. 

24  [ef)  RESUBMISSION.  If  the  Executive  Director  declines  to  certify  that  a  candidate  is 

25  eligible  to  receive  public  funds  financing  under  this  Chapter,  the  Executive  Director  shall  notify 
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1  the  candidate.  Notwithstanding  Section  1.142(b)  of  this  Chapter,  the  candidate  may,  within 

2  five  business  days  of  the  date  of  notification,  resubmit  the  declaration  and  supporting  material. 

3  If  the  candidate  does  not  timely  resubmit,  the  Executive  Director's  determination  is  final. 

4  If,  after  viewing  resubmitted  material,  the  Executive  Director  declines  to  certify  that  a 

5  candidate  is  eligible  to  receive  public  funds  fumncms  under  this  Chapter,  the  Executive  Director 

6  shall  notify  the  candidate  of  this  fact.  Additional  resubmissions  may  be  permitted  in  the 

7  Executive  Director's  discretion.  If  the  candidate  fails  to  resubmit  in  the  time  specified  by  the 

8  Executive  Director,  or  if  no  further  resubmissions  are  permitted,  the  Executive  Director's 

9  determination  is  final. 

10  {hi)  APPEAL  TO  THE  ETHICS  COMMISSION.  If  the  Executive  Director  declines  to 

1 1  certify  that  a  candidate  is  eligible  to  receive  public  funds  fmancins  under  this  Chapter,  the 

12  candidate  may  appeal  the  Executive  Director's  final  determination  to  the  Ethics  Commission. 

1 3  The  candidate  must  deliver  the  written  appeal  to  the  Ethics  Commission  within  five  days  of  the 

14  date  of  notification  of  the  Executive  Director's  determination. 

1 5  (g)  NOTICE.  Within  two  business  days  of  certifying  that  at  least  one  candidate  in  a  contest  is 

16  eligible  to  receive  public  funds  under  this  Chapter,  the  Ethics  Commission  shall  post  a  notice  on  its 

1 7  website  and  send  written  notice  by  email  to  all  other  candidates  running  for  the  same  City  elective 

1 8  office  and  to  any  other  person  who  has  requested  such  notice. 
19 

20  SEC.  1.143.  -  ADJUSTING  INDIVIDUAL  EXPENDITURE  CEILINGS. 

21  This  Section  shall  apply  only  if  the  Ethics  Commission  has  certified  that  at  least  one 

22  candidate  for  Mayor  or  the  Board  of  Supervisors  is  eligible  to  receive  public  funds  under  this 

23  Chapter. 

24  (a)  The  Executive  Director  shall  adjust  the  Individual  Expenditure  Ceiling  of  a  candidate 

25  for  Mayor  to  an  amount  equal  to  the  sum  of  the  Total  Opposition  Spending  against  that 
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1  candidate  and  the  highest  level  of  the  Total  Supportive  Funds  of  any  other  candidate  for 

2  Mayor  if  such  amount  is  greater  than  $1 ,475,000,  provided  that  the  Executive  Director  may 

3  adjust  a  candidate's  Individual  Expenditure  Ceilings  only  in  increments  of  $1 00.000. 

4  (b)  The  Executive  Director  shall  adjust  the  Individual  Expenditure  Ceiling  of  a  candidate 

5  for  the  Board  of  Supervisors  to  an  amount  equal  to  the  sum  of  the  Total  Opposition  Spending 

6  against  that  candidate  and  the  highest  level  of  the  Total  Supportive  Funds  of  any  other 

7  candidate  for  the  same  office  on  the  Board  of  Supervisors  if  such  amount  is  greater  than 

8  $143,000,  provided  the  Executive  Director  may  adjust  a  candidate's  Individual  Expenditure 

9  Ceiling  only  in  increments  of  $10,000. 

10  (c)  No  later  than  the  second  business  day  after  a  statement  is  filed  pursuant  to  Section 

11  1.152(a)(3}  or  {b}(3}  1.160  of  this  Chapter  pertainins  to  a  race  for  Mayor  or  Board  of  Supervisors, 

12  the  Executive  Director  shall  determine  whether  the  communication  supports  or  opposes  one 

13  or  more  candidates. 

14  Factors  the  Executive  Director  shall  use  to  determine  whether  the  communication 

15  supports  or  opposes  one  or  more  candidates  include  the  following: 

16  (1)  whether  the  communication  clearly  identifies  one  or  more  candidates; 

17  (2)  the  timing  of  the  communication; 

18  (3)  the  voters  targeted  by  the  communication; 

19  (4)  whether  the  communication  identifies  any  candidate's  position  on  a  public  policy 

20  issue  and  urges  the  reader  or  viewer  to  take  action,  including  calling  the  candidate  to  support 

21  or  oppose  the  candidate's  position; 

22  (5)  whether  the  position  of  one  or  more  candidates  on  a  public  policy  issue  has  been 

23  raised  as  distinguishing  these  candidates  from  others  in  the  campaign,  either  in  the 

24  communication  itself  or  in  other  public  communications; 
25 
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1  (6)  whether  the  communication  is  part  of  an  ongoing  series  of  substantially  similar 

2  advocacy  communications  by  the  organization  on  the  same  issue;  and 

3  (7)  any  other  factors  the  Executive  Director  deems  relevant. 

4  (d)  Within  one  business  day  of  the  date  that  the  Executive  Director  makes  a 

5  determination  under  Subsection  (c),  either  the  candidate(s)  identified  in  the  communication  or 

6  any  candidate  seeking  the  same  City  elective  office  as  the  candidate  identified  in  the 

7  communication  may  object  to  the  Executive  Director's  determination.  The  Executive  Director 

8  shall  respond  to  any  objection  within  one  business  day  of  receiving  the  objection. 

9  (e)  Within  one  business  day  of  the  Executive  Director's  response,  either  the 

10  candidate(s)  identified  in  the  communication  or  any  candidate  seeking  the  same  City  elective 

1 1  office  as  the  candidate  identified  in  the  communication  may  submit  to  the  Executive  Director  a 

12  request  that  the  Ethics  Commission  review  the  Executive  Director's  determination.  Within  one 

1 3  business  day  of  receiving  the  request,  the  Executive  Director  shall  notify  each  Commissioner 

14  of  the  candidate's  request. 

15  If  within  one  business  day  of  the  Executive  Director's  notice,  two  or  more  members  of 

16  the  Commission  inform  the  Executive  Director  that  they  would  like  to  review  the  determination, 

17  the  Executive  Director  shall  schedule  a  meeting  of  the  Commission  on  a  date  that  occurs 

1 8  within  one  week  of  the  Commissioners'  requests.  If  three  members  of  the  Commission  vote  to 

19  overrule  the  Executive  Director's  determination,  the  Commission  shall  make  a  final 

20  determination  based  on  the  factors  set  forth  above. 

21  (f)  If  no  candidate  objects  to  the  Executive  Director's  determination,  if  no  candidate 

22  requests  review  by  the  Commission  of  the  Executive  Director's  determination,  if  a  request  is 

23  made  and  two  or  more  members  of  the  Commission  do  not  request  to  review  the 

24  determination,  or //  within  one  week  of  two  members  of  the  Commission  requesting  to  review 

25  the  Executive  Director's  determination,  at  least  three  members  of  the  Commission  do  not  vote 
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1  to  overrule  the  Executive  Director's  determination,  then  the  Executive  Director's  determination 

2  shall  become  final. 

3  The  Executive  Director  shall  determine  whether  to  adjust  the  Individual  Expenditure 

4  Ceilings  of  each  candidate  for  Mayor  or  the  Board  of  Supervisors  pursuant  to  either 

5  Subsection  (a)  or  (b)  of  this  Section  within  one  business  day  of  a  final  determination. 
6 

7  SEC.  1.148.  -  RESTRICTIONS  ON  USE  OF  PUBLIC  FUNDS;  UNEXPENDED  PUBLIC 

8  FUNDS. 

9  (a)  USE  FOR  QUALIFIED  GiMPAIGN  EXPENDITURES  ONLY  ALLOWABLE  USES  OF 

10  PUBLIC  FUNDS.  Candidates  who  receive  public  financing  may  use  the  public  funds  solely  /"or 

1 1  the  following  purposes: 

12  fl)  to  pay  for  qualified  campaign  expenditures^ 

13  (21  mid  to  repay  loans  used  to  pay  for  qualified  campaign  expenditures^ 

14  (3)_  except  that  public  funds  may  be  used  to  pay  filing  fees  and  costs  incurred  after  the 

15  election  that  do  not  directly  affect  the  outcome  of  the  election,  including  but  not  limited  to  utility 

16  bills,  expenses  associated  with  an  audit,  and  expenses  related  to  preparing  post-election 

17  campaign  finance  disclosure  reports  as  required  by  the  California  Political  Reform  Act, 

18  Government  Code  Section  81000,  etseq.,  and  the  provisions  of  this  Chapterr; 

1 9  f4)  to  pay  for  Complianee  Costs,  except  as  provided  in  Subsection  (b)(1):  and 

20  (5)  to  pay  expenses  associated  with  complying  with  applicable  laws,  including  the  California 

21  Political  Reform  Act  and  this  Chapter,  that  exceed  the  Compliance  Costs  monetary  limits  set  forth  in 

22  section  L104(i). 

23  fb)  PROHIBITED  USES  OF  PUBLIC  FUNDS.  Candidates  may  not  use  public  funds  to 

24  pay  for; 
25 
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1  (1)  expenses  incurred  in  connection  with  an  administrative  or  judicial  proceeding^ 

2  Camiidates  may  hoi  use  publiv  funds 

3  (2)  lo pay  administrative,  civil  or  criminal  fines,  including  late  filing  fines^-o^ 

4  (3)  to  pay  for  inaugural  activities,  election  victory  celebrations  or  similar  post-election 

5  campaign  events: 

6  (4)  ef=  officeholder  expensesr  incurred  in  connection  with  the  office  to  which  the  candidate 

7  holds  after  the  election:  or 

8  oi_  Candidates  may  not  use  public  funds  to  pay  post-election  bonuses  to  campaign 

9  employees,  or  for  election  victoty  celebrations  or  similar  post-election  campaign  events. 

10  {he)  WITHDRAWAL  OR  FAILURE  TO  QUALIFY.  Any  candidate  who  receives  public 

1 1  financing  but  who  withdraws  or  fails  to  qualify  to  have  his  or  her  name  printed  on  the  ballot  in 

1 2  the  election  for  which  the  public  funds  were  provided  shall  repay  the  Election  Campaign  Fund 

13  the  full  sum  received  from  the  Fund. 

14  {ed)  UNEXPENDED  PUBLIC  FUNDS.  Any  candidate  who  receives  public  financing  and 

15  whose  committee  has  unexpended  public  funds  shall  pay  to  the  City  and  County  of  San 

16  Francisco  and  deliver  to  the  Ethics  Commission  those  funds  for  deposit  in  the  Election 

1 7  Campaign  Fund  no  later  than  30  days  after  the  Ethics  Commission  completes  its  audit  of  the 

18  candidate's  committee.  Unexpended  funds  may  be  used  to  pay  for  expenses  associated  with 

19  an  audit  such  as  bank  fees,  treasurer  fees  and  storage  fees  until  the  Ethics  Commission 

20  completes  its  audit  of  the  candidate's  committee. 
21 

22  SEC.  1.150.  AUDIT;  REPAYMENT. 

23  (a)  AUDIT. 

24  (1)  Committees  Receiving  Public  Financing.  The  Ethics  Commission  shall  audit  all 

25  candidate  committees  whose  candidates  have  received  public  financing  under  this  Chapter. 
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1  Audits  of  candidate  committees  conducted  under  this  Subsection  shall  begin  within  60  days 

2  after  the  date  the  candidate  committees'  first  post-election  campaign  disclosure  report  is 

3  required  to  be  filed  pursuant  to  Section  1 .106  of  this  Chapter. 

4  f2)  Committees  Not  Receiving  Public  Financins.  I n  his  or  her  discretion,  the  Executive 

5  Director  may  initiate  additional  targeted  or  randomly  selected  audits  of  any  committee, 

6  irrespective  of  whether  the  committee  received  any  public  funds.  Such  audits  may  he^in  at  any 

7  time. 

8  (3).  Assistance  From  Controller.  At  the  request  of  the  Executive  Director,  the  Controller 

9  shall  assist  in  conducting  ihese  audits  described  in  this  Section. 

10  (b)  REPAYMENT. 

11  (1 )  If  the  Ethics  Commission  determines  that  any  portion  of  the  payments  made  to  a 

12  candidate  from  the  Election  Campaign  Fund  exceeded  the  aggregate  amount  of  payments  to 

13  which  the  candidate  was  entitled  under'this  Chapter,  the  Commission  shall  notify  the 

14  Controller  and  the  candidate.  In  addition  to  any  other  penalties,  the  candidate  shall  pay  to  the 

15  City  and  County  of  San  Francisco,  and  deliver  bydeliverinsXo  the  Ethics  Commission  an 

16  amount  equal  to  the  amount  of  the  excess  payments,  and  if  the  Commission  determines  that 

17  any  amount  of  any  payment  made  to  a  candidate  from  the  Election  Campaign  Fund  was  used 

1 8  for  something  other  than  qualified  campaigri  expenditures  the  uses  permitted  under  Section  1. 148  of 

19  this  Chapter,  the  candidate  shall  pay  to  the  Ethics  Commission  an  amount  equal  to  the 

20  improper  expenditure. 

21  (2)  Any  candidate  who  receives  public  funds  under  this  Chapter  and  makes  qualified 

22  campaisji  expenditures  exceeding  exceeds  his  or  her  Individual  Expenditure  Ceiling  by  ten  percent 

23  $15,000  or  more  if  the  candidate  is  a  candidate  for  the  Board  of  Supervisors,  or  by  SI  50.000  or  more 

24  if  the  candidate  is  a  candidate  for  Mayor,  shall,  in  addition  to  any  other  penalties,  pay  to  the 
25 
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1  Ethics  Commission  an  amount  equal  to  the  amount  of  public  funds  the  candidate  received 

2  under  this  Chapter. 

3  (3)  All  payments  delivered  to  the  Ethics  Commission  under  this  Section  shall  be 

4  deposited  in  the  Election  Campaign  Fund. 
5 

6  SEC.  1.152.  -  SUPPLEMENTAL  REPORTING  IN  ELECTIONS  FOR  BOARD  OF 

7  SUPERVISORS  AND  MAYOR. 

8  (a)  ELECTIONS  FOR  THE  BOARD  OF  SUPERVISORS. 

9  (1)  In  addition  to  the  campaign  disclosure  requirements  imposed  by  the  California 

10  Political  Reform  Act  and  other  provisions  of  this  Chapter,  each  candidate  committee 

1 1  supporting  a  candidate  for  the  Board  of  Supervisors  shall  file  a  statement  with  the  Ethics 

12  Commission  indicating  when  the  committee  has  received  funds,  includins  contributions  ami 

13  public  funds,  contributions  to  be  deposited  into  its  Campaign  Contribution  Trust  Account  or  made 

14  expenditures,  including,  in-kind  contributions  and  expenses  incurred  but  for  which  payment  has  not 

1 5  vet  been  made,  that  equal  or  exceed  $5,000  within  24  hours  of  $10.000  no  later  than  the  first 

16  Disclosure  Deadline  after  reaching  or  exceeding  that  amount. 

17  (2)  In  addition  to  the  supplemental  report  in  Subsection  (a)(1)  of  this  Section,  each 

1 8  candidate  committee  supporting  a  candidate  for  the  Board  of  Supervisors  shall  file  a 

19  statement  with  the  Ethics  Commission  disclosing  when  the  committee  has  received  funds. 

20  including  contributions  and  public  funds,  contributions  to  be  deposited  into  its  Campaign  Contribution 

21  Trust  Account  or  made  expenditures,  including  in-kind  contributions  and  expenses  incurred  but  for 

22  which  payment  has  not  yet  been  made,  that  in  the  aggregate  equal  or  exceed  $100,000.  The 

23  candidate  committee  shall  file  this  report  >t77/?/>?  2  /  hows  of  no  later  than  the  first  Disclosure 

24  Deadline  after  reaching  or  exceeding  the  threshold.  Thereafter,  the  candidate  committee  shall 

25  file  an  additional  supplemental  report  within  244HHt^\s  of  every  no  later  than  the  first  Disclosure 
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1  Deadline  after  each  time  the  candidate  committee  receives  additional  funds,  including 

2  contributions  and  public  funds,  contributions  to  be  deposited  into  its  Campaign  Contribution  Trust 

3  Account  or  makes  additional  expenditures,  including  in-kind  contributions  and  expenses  incurred 

4  but  for  which  payment  has  not  yet  been  made,  that  in  the  aggregate  equal  or  exceed  S1  0,000. 

5  Each  report  required  by  this  Subsection  shall  also  include  a  statement  of  the  candidate  committee's 

6  total  accrued  expenditures  for  Compliance  Costs  and  an  itemized  accounting  of  the  accrued 

7  expenditures  for  Compliance  Costs  during  the  period  covered  by  the  report. 

8  (3)  Any  person  other  than  a  candidate  committee  who  makes  expenditures  for  the  purpose  of 

9  distributing  independent  expenditures,  electioneering  commimications,  or  member  communications 

10  that  clearly  identify  any  candidate  for  the  Board  of  Supervisors,  and  the  amount  of  those  expenditures 

1 1  in  the  aggregate  equals  or  exceeds  $5,000  per  candidate,  shall,  within  24  hours  of  reaching  or 

12  exceeding  this  threshold,  file  a  statement  with  the  Ethics  Commission.  Such  statement  shall  include  a 

13  legible  copy  of  the  communication  if  it  is  conveyed  in  writing  or  an  electronic  recording  if  it  is 

14  conveyed  via  audio  or  video,  disclose  the  cost  of  each  communication,  and  provide  any  additional 

15  information  required  by  the  Ethics  Commission.  Every  person  who  is  required  to  file  a  statement  with 

16  the  Ethics  Commission  pursuant  to  this  Subsection  shall  indicate  on  the  statement  which  candidate  or 

17  candidates  for  the  Board  of  Supervisors  the  independent  expenditures,  electioneering  communications, 

1 8  or  member  communications  disclosed  on  the  statement  support  or  oppose,  or  whether  they  arc  neutral. 

1 9  For  the  purposes  of  this  Subsection,  the  costs  of  a  communication  that  supports  or  opposes  more  than 
20-  one  candidate  or  ballot  measure  shall  be  apportioned  among  each  candidate  and  measure  in  the 

21  communication. 

22  Thereafter,  any  such  person  shall  file  a  supplemental  statement  with  the  Ethics  Commission 

23  ■  each  time  the  person  makes  expenditures  for  the  purpose  of  distiibuting  independent  expenditures. 

24  electioneering  communications  or  member  communications  that  clearly  identify  any  candidate  for  the 

25  Board  of  Supervisors  in  an  amount  that  in  the  aggregate  equals  or  exceeds  an  additional  55, 000  per 
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1  ftintihitUt'.  The  supplemonkil  statements  shall  be  filed  wilhin  27  hows  of  reaching  or  exceeding  this 

2  threshold,  and  shall  include  a  legible  copy  of  the  communication  if  it  is  conveyed  in  writing  or  an 

3  electronic  recording  if  it  is  conveyed  via  audio  or  video,  disclose  the  cost  of  each  communication,  and 

4  provide  any  additional  information  required  by  the  Ethics  Commission. 

5  The  Executive  Director  shall  post  the  information  disclosed  on  statements  required  by  this 

6  subsection  on  the  M-ebsite  of  the  Ethics  Commission  within  rvw  business  days  of  the  statement's  filing. 

7  (b)  ELECTIONS  FOR  MAYOR. 

8  (1)  In  addition  to  the  campaign  disclosure  requirements  imposed  by  the  California 

9  Political  Reform  Act  and  other  provisions  of  this  Chapter,  each  candidate  committee 

1 0  supporting  a  candidate  for  Mayor  shall  file  a  statement  with  the  Ethics  Commission  indicating 

1 1  when  the  candidate  committee  has  received  funds,  including  contributions  and  public  funds. 

12  contributions  to  be  deposited  into  its  Campaign  Cont}'ibution  Trust  Account  or  made  expenditures^. 

1 3  including  in-kind  conti-ibutions  and  expenses  incurred  but  for  which  payment  has  not  vet  been  made, 

14  that  equal  or  exceed  $50.000  within  24  hours  of  no  later  than  the  first  Disclosure  Deadline  after 

1 5  reaching  or  exceeding  that  amount. 

16  (2)  In  addition  to  the  supplemental  report  in  Subsection  (b)(1)  of  this  Section,  each 

1 7  candidate  committee  supporting  a  candidate  for  Mayor  shall  file  a  statement  with  the  Ethics 

18  Commission  disclosing  when  the  candidate  committee  has  received  funds,  includins 

19  contributions  and  public  funds,  contributions  to  be  deposited  into  its  Campaign  Contribution  Trust 

20  Account  or  made  expenditures,  including  in-kind  contributions  and  expenses  incurred  but  for  which 

21  payment  has  not  vet  been  made,  that  in  the  aggregate  equal  or  exceed  $1 .000,000.  The 

22  candidate  committee  shall  file  this  report  within  2-f  hours  of  no  later  than  the  first  Disclosure 

23  Deadline  after  reaching  or  exceeding  the  threshold.  Thereafter,  the  candidate  committee  shall 

24  file  an  additional  supplemental  report  within  2 1  hours  of  every  no  later  than  the  first  Disclosure 

25  Deadline  after  each  time  the  candidate  committee  receives  additional  funds,  including 
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1  contributions  and  public  funds,  contributions  to  be  deposited  into  its  Campaign  Contribution  Trust 

2  Account  or  makes  additional  expenditures,  including  in-kind  contributions  and  expenses  incurred 

3  but  for  which  payment  has  not  yet  been  made,  that  in  the  aggregate  equal  or  exceed  $50,000. 

4  Each  report  required  by  this  Subsection  shall  also  include  a  statement  of  the  candidate  committee's 

5  total  accrued  expenditures  for  Compliance  Costs  and  an  itemized  accounting  of  the  accrued 

6  expenditures  for  Compliance  Costs  during  the  period  covered  by  the  report. 

7  (3)  Any  person  other  than  a  candidate  committee  who  makes  expenditures  for  the  purpose  of 

8  distributing  independent  expenditures,  electioneering  commimications,  or  member  communications 

9  that  clearly  identify  any  candidate  for  Mayor,  and  the  amount  of  those  expenditures  in  the  aggregate 

10  equals  or  exceeds  $5, 000  per  candidate,  shall,  within  24  hours  of  reaching  or  exceeding  this  threshold, 

1 1  file  a  statement  with  the  Ethics  Commission.  Such  statement  shall  include  a  legible  copy  of  the 

12  communication  if  it  is  conveyed  in  writing  or  an  electronic  recording  if  it  is  conveyed  via  audio  or 

13  video,  disclose  the  cost  of  each  communication,  and  provide  any  additional  information  required  by  the 

14  Ethics  Commission.  Every  person  who  is  required  to  file  a  statement  with  the  Ethics  Commission 

15  pursuant  to  this  Subsection  shall  indicate  on  the  statement  yvhich  candidate  or  candidates  for  Mayor 

16  the  independent  expenditures,  electioneering  communications,  or  member  communications  disclosed  on 

17  the  statement  support  or  oppose,  or  whether  they  are  neutral.  For  the  purposes  of  this  Subsection,  the 

18  costs  of  a  communication  that  supports  or  opposes  more  than  one  candidate  or  ballot  measure  shall  be 

19  apportioned  among  each  candidate  and  measure  in  the  communication. 

20  Thereafter,  any  such  person  shall  file  a  supplemental  statement  with  the  Ethics  Commission 

21  each  time  the  person  makes  expenditures  for  the  purpose  of  distributing  independent  expenditures, 

22  electioneering  communications  or  member  communications  that  clearly  identify-  any  candidate  for 

23  Mayor  in  an  amount  that  in  the  aggregate  equals  or  exceeds  an  additional  S5, 000  per  candidate.  The 

24  supplemental  statements  shall  be  filed  within  24  hours  of  reaching  or  exceeding  this  threshold,  and 

25  shall  include  a  legible  copy  of  the  communication  if  it  is  conveyed  in  writing  or  an  electronic  recording 
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1  if  if  is  coHvt'vt't/  viti  aiuiio  or  vkioo,  disclose  the  cost  of  each  commimication.  ami  provide  any 

2  additional  informofion  required  by  the  Ethics  Commission. 

3  The  Executive  Director  shall  post  the  information  disclosed  on  statements  required  by  this 

A  subsection  on  the  website  of  the  Ethics  Commission  within  ty^o  business  days  of  the  statement's  filing. 

5  (c)  The  supplemental  statements  required  by  Subsections  (a)(2),  (a)(3),  and  (b)(2)  mid 

6  (b}(3>  are  not  required  until  the  Ethics  Commission  has  certified  that  at  least  one  candidate  is 

7  eligible  to  receive  public  funds  under  this  Chapter,  provided  that  within  two  business  days  of 

8  the  date  that  the  Ethics  Commission  provides  notice  under  this  subsection  Section  1.142(2)  that 

9  it  has  certified  that  a  candidate  is  eligible  to  receive  public  funds  under  this  Chapter,  any 

10  report  that  previously  would  have  been  required  under  (a)(2),  (a)(3),  or  (b)(2)  or  (b)(3)  must  be 

11  filed.  Within  t>vo  business  days  of  certifying  that  at  least  one  candidate  is  eligible  to  receive  public 

12  financing  under  this  Chapter,  the  Ethics  Commission  shall  post  a  notice  on  its  website,  send  out  a  press 

13  release  and  send  written  notice  by  regular  or  electronic  mail  to  all  other  candidates  running  for  the 

14  same  City  elective  office  and  to  any  other  person  who  has  requested  such  notice. 

1 5  (d)  For  each  threshold  reached,  candidate  committees  are  required  to  file  only  one 

16  supplemental  statement  under  this  section,  irrespective  of  whether  the  committee  reaches  the  threshold 

1 7  as  a  result  of  funds  received  or  expenditures  made. 
18 

19  SEC.  1.160.5.  -  DISCLOSURE  AND  FILING  FOR  PERSUASION  POLLS 

20  (a)  Definitions.  Whenever  in  this  Section  the  following  words  or  phrases  are  used,  they 

21  shall  mean: 

22  (1 )  "Persuasion  poll"  shall  mean  any  telephone  survey,  or  series  of  telephone  surveys 

23  that  are  substantially  similar  or  identical,  that 

24  (A)  refers  to  a  clearly  identified  candidate  for  City  elective  office  or  a  City  elective 

25  officer,  other  than  in  a  basic  preference  question; 
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1  (B)  includes  at  least  one  call  made  within  60  days  prior  to  an  election  for  the  City 

2  elective  office  sought  by  the  candidate  named  in  the  survey  or  a  recall  election  regarding  the 

3  City  elective  officer  named  in  the  survey; 

4  (C)  includes  at  least  1,000  completed  calls,  such  as  person-to-person  discussions 

5  following  the  survey  script;  and 

6  (D)  for  which  at  least  two  of  the  following  are  true: 

7  (i)  Each  phone  conversation  in  the  survey  takes  less  than  four  minutes  on  average  to 

8  complete,  excluding  any  sponsorship  identification; 

9  (ii)  The  survey  includes  fewer  than  three  demographic  inquiries  regarding  factors  such 

10  as  age,  educational  level,  or  marital  status,  sufficient  to  allow  for  the  tabulation  of  results 

1 1  based  on  relevant  subset(s)  of  the  population  consistent  with  standard  polling  industry 

12  practices; 

13  (ill)  The  persons  conducting  the  survey  do  not  collect  or  tabulate  survey  results  for  all 

14  the  phone  conversations; 

15  (iv)  The  survey  includes  an  untrue  statement  about  the  candidate  or  officer  described  in 

16  section  (a)(1)(A);  or 

17  (v)  The  survey  is  designed  or  intentionally  conducted  in  a  manner  calculated  to 

18  influence  the  vote  of  the  respondent  in  the  election  described  in  Subsection  (a)(1)(B). 

19  (2)  "Basic  preference  question"  shall  mean: 

20  (A)  a  question  which  provides  a  respondent  with  a  list  of  names  of  candidates  for  City 

21  elective  office  without  providing  or  implying  any  information  regarding  any  candidate  and  asks 

22  which  candidate  the  respondent  supports  in  a  particular  race,  or 

23  (B)  a  question  which  names  a  City  elective  officer  without  providing  or  implying  any 

24  information  regarding  the  officer  and  asks  whether  the  respondent  supports  or  opposes  the 

25  recall  of  that  officer. 
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1  (3)  "Payment"  shall  be  defined  as  set  forth  in  Government  Code  of  the  State  of 

2  California  (commencing  at  Section  81000);  provided,  however,  that  "payment"  shall  also 

3  include  any  enforceable  promise  to  make  a  payment. 

4  (1)  "Refers  fo  a  c/carly  Uienufwd  candidalc  for  City^  elective  office  or  a  City  elective  officer" 

5  shall  mean  any  communication  that  contains  the  candidate's  or  officer's  name  or  niclcname  or  makes 

6  any  other  unambiguous  reference  to  the  candidate  or  officer  such  as  "your  Supervisor"  or  "the 

7  incumbent. " 

8  (4)  "Trizserins  eventPisclosurc  date"  shall  mean: 

9  (A)  The  date  that  a  written  formal  agreement  regarding  the  persuasion  poll  is  made 

10  between  the  person  making  the  calls  and  the  poll  sponsor(s)  or  the  sponsor(s)  agent; 

11  (B)  The  date  of  the  1 ,000th  call  in  the  poll;  and 

12  (C)  After  a  person  has  met  the  threshold  under  Subsection  (B),  the  date  of  each 

1 3  1 ,000th  additional  call  in  the  poll. 

14  (b)  Telephonic  disclosure.  No  person  shall  authorize,  administer  or  make  payment  for  a 

1 5  persuasion  poll  unless,  at  the  beginning  of  each  call,  the  person  making  the  call  identifies  the 

16  person(s)  making  payments  for  or  authorizing  the  call  by  stating  "This  is  a  paid  political 

1 7  advertisement  by  [Name  of  person(s)],"  and,  identifies  the  person  making  the  call,  if  different 

18  from  the  sponsor,  by  stating  "This  call  is  conducted  by  [Name  of  person]."  These  disclosures 

19  shall  be  spoken  at  the  same  volume  and  speed  as  the  rest  of  the  communication  so  as  to  be 

20  clearly  audible  by  the  call  recipient  and  otherwise  appropriately  conveyed  for  the  hearing 

21  impaired.  These  disclosures  shall  be  repeated  upon  request  of  the  call  recipient. 

22  (c)  Filing. 

23  (1)  Any  person  who  authorizes,  administers  or  makes  payment  for  a  persuasion  poll 

24  shall,  within  IS  hours  of  each  disclosure  datehy  no  later  than  the  next  Disclosure  Deadline  following 

25  each  tri22erins event,  file  an  itemized  statement  with  the  San  Francisco  Ethics  Commission.  A 
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1  person  authorizing,  administering  or  making  payment  for  a  persuasion  poll  is  not  required  to 

2  file  an  itemized  statement  under  this  Section  if  the  person  is  aware  that  another  person 

3  authorizing,  administering  or  making  payment  for  the  same  persuasion  poll  has  filed  an 

4  authorized  statement  for  the  persuasion  poll  as  required  by  this  Section. 

5  (2)  Each  itemized  statement  required  to  be  filed  under  this  Section  shall  be  filed  on  a 

6  form  promulgated  by  the  San  Francisco  Ethics  Commission  and  shall  contain  the  following 

7  information: 

8  (A)  the  full  name,  street  address,  city,  state  and  zip  code  of  each  person  who 

9  authorizes,  administers  or  makes  payment  for  the  persuasion  poll; 

10  (B)  the  full  name,  street  address,  city,  state  and  zip  code  of  each  person  sharing  or 

1 1  exercising  direction  and  control  over  the  person  authorizing,  administering  or  making 

12  payments  for  the  survey; 

13  (C)  the  dates  during  which  the  persuasion  poll  was  conducted; 

14  (D)  for  each  day,  the  number  of  calls  attempted  to  households  in  the  City  and  County  of 

15  San  Francisco  if  the  election  described  in  Subsection  (a)(1)(B)  is  a  City-wide  election,  or  the 

16  number  of  calls  to  households  in  the  district  if  the  election  described  in  Subsection  (a)(1)(B)  is 

17  a  district  election; 

18  (E)  for  each  day,  the  number  of  individuals  contacted  and  the  number  of  messages  left 

19  in  households  in  the  City  and  County  of  San  Francisco  if  the  election  described  in  Subsection 

20  (a)(1)(B)  is  a  City-wide  election,  or  the  number  of  individuals  contacted  and  the  number  of 

21  messages  left  in  households  in  the  district  if  the  election  described  in  Subsection  (a)(1)(B)  is  a 

22  district  election; 

23  (F)  a  detailed  accounting  of  any  payments  of  $1 00.00  or  more  that  the  person  has 

24  received  from  another  person,  which  were  used  for  conducting  or  administering  the 

25  persuasion  poll;  such  detailed  accounting  shall  include  the  dollar  amount  or  value  of  each 
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1  payment;  the  date  of  the  payment's  receipt;  the  name,  street  address,  city,  state,  and  zip  code 

2  of  the  person  who  made  such  payment;  the  occupation  and  employer  of  the  person  who  made 

3  such  payment,  if  any,  or,  if  the  person  is  self-employed,  the  name  of  the  person's  business; 

4  and  the  cumulative  amount  of  payments  received  for  the  purpose  of  conducting  or 

5  administering  persuasion  polls  from  that  person  during  the  calendar  year; 

6  (G)  a  copy  of  the  script  used  in  conducting  the  persuasion  poll,  if  any,  and  a  copy  of 

7  every  question  asked  in  the  survey  and  every  statement  made  to  respondents  in  the  survey; 

8  and 

9  (H)  any  other  information  required  by  the  Ethics  Commission  consistent  with  the 

10  purposes  of  this  Section. 

1 1  (3)  The  filer  shall  verify,  under  penalty  of  perjury,  the  accuracy  and  completeness  of  the 

12  information  provided  in  the  itemized  statement,  and  shall  retain  for  a  period  of  five  years  all 

13  books,  papers  and  documents  necessary  to  substantiate  the  itemized  statements  required  by 

14  this  Section. 

1 5  (4)  The  Ethics  Commission  may  require  any  itemized  statement  to  be  filed 

16  electronically  and  may  permit  any  required  statement  to  be  filed  by  facsimile.  The  Ethics 

17  Commission  shall  promulgate  regulations  to  implement  this  subsection  before  any  person 

18  shall  be  required  to  file  an  itemized  statement  electronically  or  permitted  to  file  a  statement  by 

19  facsimile. 

20  (5)  If  any  person  files  an  itemized  sfafcmonf  after  any  deadline  imposed  by  this  Section,  the 

21  Ethics  Commission  shall,  in  addition  to  any  other  penalties  or  remedies  established  in  this  Chapter, 

22  fine  the  person  $J0  per  day  after  the  deadline  until  the  statement  is  received  by  the  Ethics  Commission. 

23  The  Ethics  Commission  may  reduce  or  M>aivc  a  fine  if  the  Commission  determines  that  the  late  filing 

24  was  not  willful  and  that  enforcement  will  not  further  the  purposes  of  this  Chapter.  The  Ethics 
25 
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1  Commission  shall  deposit  funds  collected  under  this  Section  in  the  General  Fund  of  the  City  and 

2  County  of  San  Francisco. 

3  (d)  The  Ethics  Commission  may  adopt  regulations  exempting  additional  types  of  polls 

4  from  the  provisions  of  this  Section  to  effectuate  the  purpose  of  this  Section. 
5 

6  SEC.  1.163.5.   DISTRIBUTION  OF  CAMPAIGN  ADVERTISEMENTS 

1  COMMUNICATIONS  CONTAINING  FALSE  ENDORSEMENTS. 

8  (a)  PROHIBITION. 

9  No  person  may  sponsor  any  campaigii  advertisement  that  pay  for,  direct,  supervise,  authorize 

10  or  distribute  any  communication  that  (1)  clearly  identifies  a  candidate  or  measure.  (2)  is  distributed  to 

1 1  more  than  1,000  people  within  90  days  prior  to  an  election  for  that  candidate  or  measure,  and  ihm 

1 2  (3X  contains  a  false  endorsement,  where  the  person  acts  with  knowledge  of  the  falsity  of  the 

13  endorsement  or  with  reckless  disregard  for  the  truth  or  falsity  of  the  endorsement.  A  false 

14  endorsement  is  a  statement,  signature,  photograph,  or  image  representing  that  a  person 

15  expressly  endorses  or  conveys  support  for  or  opposition  to  a  candidate  or  measure  when  in 

16  fact  the  person  does  not  expressly  endorse  or  convey  support  for  or  opposition  to  the 

17  candidate  or  measure  as  stated  or  implied  in  the  campaign  communication. 

1 8  (b)  DEFINITIONS.  Whenever  in  this  section  the  following  words  or  phrases  arc  used,  they 

19  shall  mean: 

20  (1)  "Campaigii  advertisement"  is  any  mailing,  flyer,  door  hanger,  pamphlet,  brochure,  card. 

21  sign,  billboard,  facsimile,  printed  advertisement,  broadcast,  cable,  satellite,  radio,  internet,  or  recorded 

22  telephone  advertisement  that  refers  to  one  or  more  clearly  identified  candidates  or  ballot  measures. 

23  Tlae  term  "campaigii  advertisement"  does  not  include: 

24  (A)  bumper  stickers,  pins,  stickers,  hat  bands,  badges,  ribbons  and  other  similar  campaigii 

25  memorabilia; 
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1  (B)  news  stories,  commenkirios  or  editorials  distributed  through  any  newspaper,  radio,  station, 

2  television  station  or  other  recognized  news  medium  unless  such  new's  medium  is  owned  or  controlled  by 

3  any  political  party,  political  committee  or  candidate;  or 

4  (C)  material  distributed  to  all  members,  employees  and  shareholders  of  an  organization,  other 

5  than  a  political  party. 

6  (2)  "Internet  advertisement"  includes  paid  internet  advertisements  such  as  "banner"  and  "pop 

7  up"  advertisements,  paid  emails,  or  emails  sent  to  addresses  purchased  from  another  person,  and 

8  similar  types  of  internet  advertisements  as  defined  by  the  Ethics  Commission  by  regulation,  but  shall 

9  not  include  web  blogs,  listscrves  sent  to  persons  who  have  contacted  the  sender,  discussion  forimis,  or 

10  general  postings  on  web  pages. 

1 1  (3)  "Sponsor"  means  to  pay  for,  direct,  supervise  or  authorize  the  production  of  campaign 

12  advertisement. 

13  [be)  ENFORCEMENT  PENALTIES.  The  penalties  under  section  1 .1 70(a)  of  this 

14  Chapter  do  not  apply  to  violations  of  this  section.  Notwithstanding  the  60-day  waiting  period 

15  in  section  1.168  of  this  Chapter,  a  voter  may  bring  an  action  to  enjoin  a  violation  of  this  section 

16  immediately  upon  providing  written  notice  to  the  City  Attorney.  A  court  may  enjoin  a  violation 

1 7  of  this  section  only  upon  a  showing  of  clear  and  convincing  evidence  of  a  violation. 
18 

19  Section  2.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 

20  amended  by  adding  Sections  1 .158  and  1.160,  to  read  as  follows: 

21  1. 158.  DISCLOSURE  AND  DISCLAIMER  REQUIREMENTS  FOR  COMMUNICA  TIONS  BY 

22  CANDIDATE  COMMITTEES 

23  fa)  Disclaimer  Statements.  A  communication  distributed  by  a  candidate  committee  shall 

24  include  the  words  "paid  for  by  (insert  candidate  committee's  name) "  in  the  form 

25  provided  in  this  Section  if  the  communication  is  distributed  to  200  or  more  individuals  and  is  any  of  the 
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1  following:  a  mass  mailing;  an  email  communication;  a  paid  advertisement  on  television,  radio. 

2  newspaper  or  periodical;  an  internet  advertisement;  or  posters,  door  hangers,  yard  si^ns  or  billboards. 

3  (1)  Written  communications.  If  the  communication  is  distributed  in  writing,  the  disclaimer 

4  required  by  this  Section  shall  appear  in  legible  type  face  no  smaller  than  14  point  and  in  a  color  or 

5  print  that  contrasts  with  the  background  so  as  to  be  easily  legible.  If  the  written  communication  is 

6  mailed  through  the  United  States  Postal  Service,  the  disclaimer  shall  appear  on  the  exterior  of  the 

1  mailing  and  shall  also  include  the  candidate  committee's  street  address  or,  if  the  candidate  committee's 

8  address  is  a  matter  of public  record  with  the  Ethics  Commission,  the  disclaimer  may  include  a  post 

9  o  ffice  box. 

10  (2)  Non-written  communications.  If  the  communication  is  a  non-written  communication,  the 

1 1  disclaimer  required  by  this  Section  shall  be  spoken  at  the  same  volume  and  speed  as  the  rest  of  the 

12  communication  so  as  to  be  clearly  audible  and  understood  by  the  listener  and  otherwise  appropriately 

13  conveyed  for  the  hearing  impaired. 

14  (b)  Disclosure  of  Mass  Mailings.  Each  candidate  committee  that  pays  for  a  mass  mailing  shall 

15  file  with  the  Ethics  Commission  an  itemized  disclosure  statement  for  the  mailing  and  a  clearly  legible 

16  copy  of  the  mailing,  including  the  envelope  used,  in  electronic  format.  The  candidate  committee  shall 

17  submit  the  filing  no  later  than  the  first  Disclosure  Deadline  after  distributing  the  mailing. 
18 

19  SECTION  1.160.  DISCLOSURE  AND  DISCLAIMER  REQUIREMENTS  FOR 

20  COMMUNICATIONS  BY  THIRD  PARTIES 

21  (a)  Disclosure  And  Disclaimer  Requirements. 

22  (1)  Third  Party  Expenditures  Made  Within  90  Days  Of  An  Election.  Any  person  other  than  a 

23  candidate  committee  shall  provide  a  disclaimer  statement  under  Subsection  fb)  and  file  a  disclosure 

24  report  under  Subsection  (c)  when; 
25 
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1  (A)  the  person  disti-ibutes  one  or  more  communications  that  clearly  identih'  o  candidate  within 

2  90  days  prior  to  an  election  for  the  City  elective  o  ffice  sought  by  the  candidate  or  a  recall  election 

3  regarding  the  candidate,  and 

4  (B)  the  aggregate  cost  of  the  communications  is  $5,000  or  more  per  candidate. 

5  The  person  shall  file  a  disclosure  report  with  the  Ethics  Commission  under  Subsection  (c)  no 

6  later  than  the  first  Disclosure  Deadline  after  distributing  the  communications  that  reach  or  exceed  this 

7  threshold,  and  thereafter  shall  file  a  supplemental  report  no  later  than  the  first  Disclosure  Deadline 

8  after  each  time  the  person  distributes  additional  communications  with  an  aggregate  cost  that  equals  or 

9  exceeds  an  additional  $5,  OOP  per  candidate. 

10  (2)  Third  Party  Expenditures  Made  More  Than  90  Days  Be  fore  An  Election  In  Races  With 

1 1  Publicly-Financed  Candidates.  More  than  90  days  prior  to  the  election,  any  person  other  than  a 

12  candidate  committee  shall  provide  a  disclaimer  statement  under  Subsection  (b)  and  file  a  disclosure 

13  report  under  Subsection  (c)  when: 

14  (A)  the  person  distributes  one  or  more  communications  that  clearly  identiA'  a  candidate  for 

15  Mayor  or  the  Board  of  Supervisors, 

16  (B)  the  aggregate  cost  of  the  communications  is  $5,000  or  more  per  candidate,  and 

17  (C)  the  Ethics  Commission  has  certified  under  Section  LI  42  that  at  least  one  candidate  for  the 

18  o  ffice  is  eligible  to  receive  public  funds  under  this  Chapter. 

19  The  person  shall  file  a  disclosure  report  with  the  Ethics  Commission  under  Subsection  (c)  no 

20  later  than  the  first  Disclosure  Deadline  after  distributing  the  communications  that  reach  or  exceed  the 

21  $5,000  threshold,  and  thereafter  shall  file  a  supplemental  report  no  later  than  the  first  Disclosure 

22  Deadline  after  each  time  the  person  distributes  additional  communications  with  an  aggregate  cost  that 

23  equals  or  exceeds  an  additional  $5, 000  per  candidate.  Within  t^\'o  business  days  of  the  date  that  the 

24  Ethics  Commission  provides  notice  under  Section  1. 142(g)  that  it  has  certified  that  a  candidate  is 
25 
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1  eligible  to  receive  public  funds  under  this  Chapter,  any  report  that  previously  would  hare  been 

2  required  under  this  Subsection  must  be  filed. 

3  (3)  Third  Party  Expenditures  Made  More  Than  90  Days  Before  An  Election  In  Races  Subject 

4  To  Voluntary  Expenditure  Ceilings.  More  than  90  days  prior  to  the  election,  any  person  other  than  a 

5  candidate  committee  shall  provide  a  disclaimer  statement  under  Subsection  (b)  and  file  a  disclosure 

6  report  under  Subsection  (c)  when: 

7  (A)  the  person  distributes  one  or  more  communications  that  clearly  identify  a  candidate  for 

8  Assessor,  City  Attorney,  District  Attorney,  Public  Defender,  Sheriff,  Treasurer,  the  Board  of  Education 

9  of  the  San  Francisco  Unified  School  District  or  the  Governing  Board  of  the  San  Francisco  Commtinity 

10  College  District, 

1 1  (B)  the  aggregate  cost  of  the  communications  is  $5,000  or  more  per  candidate. 

12  (C)  at  least  one  candidate  for  the  office  has  accepted  the  applicable  voluntary  expenditure 

13  ceiling,  and 

14  (D)  the  Ethics  Commission  has  not  lifted  the  voluntary  expenditure  ceiling  under  Section  1. 134. 

15  The  person  shall  file  a  disclosure  report  with  the  Ethics  Commission  under  Subsection  (c)  no 

16  later  than  the  first  Disclosure  Deadline  after  distributing  the  communications  that  reach  or  exceed  the 

1 7  $5,000  threshold,  and  thereafter  shall  file  a  supplemental  report  no  later  than  the  first  Disclosure 

18  Deadline  after  each  time  the  person  distributes  additional  communications  with  an  a.z^'egate  cost  that 

19  equals  or  exceeds  an  additional  $5,000  per  candidate,  until  the  Ethics  Commission  lifts  the  applicable 

20  voluntary  expenditure  ceiling.  Within  two  business  days  of  the  date  that  the  Ethics  Commission 

21  provides  notice  under  Section  LI 28  that  at  least  one  candidate  in  the  race  has  accepted  the  voluntary 

22  expenditure  ceiling,  any  report  that  previously  would  have  been  required  under  this  Subsection  must  be 

23  filed 

24  (4)  Calculation  of  costs.  For  the  purpose  of  this  section,  the  cost  of  a  communication  includes 

25  the  total  amount  paid  or  incurred  in  the  preparation  and  distribution  of  the  communication,  including. 
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1  (he  cosi  of  preparing  content,  design,  copying,  mailing,  and  paid  staff  time.  The  cost  of  a 

2  communication  that  identifies  more  than  one  candidate  or  measure  shall  be  apportioned  among  each 

3  candidate  and  measure  in  the  communication. 

4  (b)  Content  and  Form  of  Disclaimer  Statements. 

5  (])  Content  of  disclaimer.  Any  communication  described  in  Subsection  fa)  shall  include  a 

6  disclaimer  statement  identify  ins  the  person  who  paid  for  the  communication.  The  disclaimer  statement 

7  shall,  at  a  minimum,  contain  the  words,  "paid  for  by  (insert  the  name  of  the  person  who 

8  paid  for  the  communication  and  committee  identi  fication  number).  " 

9  (2)  Form  o  f  Disclaimer. 

10  (A)  Written  communications. 

1 1  (i)  Any  disclaimer  required  by  this  Section  on  a  written  communication  shall  appear  in  legible 

12  type  face  no  smaller  than  14  point  and  in  a  color  or  print  that  contrasts  with  the  background  so  as  to  be 

13  easily  legible. 

14  fii)  If  the  written  communication  is  mailed  through  the  United  States  Postal  Service,  the 

1 5  disclaimer  statement  shall  appear  on  at  least  one  of  the  inserts  of  each  piece  of  mail,  as  provided  in 

16  Subsection  (i),  and  shall  also  appear  on  the  exterior  of  the  mailing  with  the  additional  words:  "Notice 

1 7  to  Voters  (Required  by  City  and  County  of  San  Francisco):  This  mailing  is  not  authorized  or  approved 

18  by  any  candidate  for  City  and  County  office  or  by  any  election  official. " 

19  (B)  Non-written  communications.  Any  disclaimer  required  by  this  Section  in  a  non-written 

20  communication  shall  be  spoken  at  the  same  volume  and  speed  as  the  rest  of  the  communication  so  as  to 

21  be  clearly  audible  and  understood  by  the  listener  and  otherwise  appropriately  conveyed  for  the  hearing 

22  impaired. 

23  (c)  Content  and  Form  Of  Disclosure  Reports. 

24  (1)  Content  of  Disclosure  Reports.  Any  report  required  under  Subsection  (a)  shall  contain  the 

25  following  information: 
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1  fA)  the  full  name,  address,  city  and  state,  email  address  and  telephone  number  of  the  person 

2  making  the  expenditures; 

3  (B)  the  total  cost  of  each  communication; 

4  (C)  the  names  of  all  candidates  identified  in  each  communication; 

5  (D)  which  candidate  or  candidates  each  communication  supports  or  opposes  or  whether  the 

6  communication  is  neutral; 

7  (E)  the  cost  of  support  or  opposition  allocated  to  each  candidate  identified  in  the 

8  communication; 

9  (F)  a  legible  copy  of  each  communication  if  the  communication  was  conveyed  in  writing, 
10.  including  the  envelope  used; 

1 1  (G)  an  electronic  recording  of  each  communication  if  the  communication  was  conveyed  via 

12  audio  or  video;  and 

13  (H)  any  other  information  required  by  the  Ethics  Commission. 

14  (2)  Form  of  Disclosure  Reports.  The  Ethics  Commission  shall  specify  the  format  of  the 

15  disclosure  reports,  and  may  permit  any  required  information  to  be  filed  by  facsimile,  email  or  other 

16  electronic  media. 

17  (d)  Exceptions.  The  following  communications  shall  not  be  subject  to  this  Section: 

18  (1)  communications  paid  for  by  the  City  or  any  other  local,  state  or  federal  government  agency; 

1 9  (2)  non-recorded  communications  between  two  or  more  individuals  in  direct  conversation 

20  unless  such  communications  are  made  by  telephone  and  at  least  one  of  the  individuals  is  compensated 

21  for  the  purposes  of  making  the  telephone  commimication; 

22  (3)  communications  that  appear  on  bumper  stickers,  pins,  stickers,  hat  bands,  badges,  ribbons 

23  and  other  similar  memorabilia; 
24 

25 
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1  (4)  news  stories,  commentaries  or  editorials  distributed  through  any  newspaper,  radio  station. 

2  television  station,  or  other  recognized  news  medium  unless  such  news  medium  is  owned  or  controlled 

3  by  any  political  party,  political  committee  or  candidate; 

4  (5)  communications  made  solely  to  promote  a  candidate  debate  or  forum  made  by  or  on  behalf 

5  of  the  person  sponsoring  the  debate  or  forum,  provided  that  such  communications  do  not  otherwise 

6  discuss  the  positions  or  experience  of  a  candidate: 

7  (6)  unpaid  internet  communications  such  as  web  blogs.  listsen'es  sent  to  persons  who  have 

8  contacted  the  sender,  discussion  forums,  or  comments  and  similar  unpaid  postings  on  web  pages. 

9  provided  that  internet  advertisements  shall  be  subject  to  this  Section. 
10 

1 1  Section  3.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 

12  amended  by  deleting  Sections  1.161,  1.161.5,  1.162,  and  1.163,  to  read  as  follows: 

13  SEC.  1.161.  DISCLOSURE  AND  FILING  REQUIREMENTS  FOR  MiSS  MilLINGS. 

14  (a)  MiSS  MilLINGS  BY  CiNDIDA  TES 

15  (I)  Disclosure.  In  addition  to  the  requirements  set  forth  in  California  Government  Code 

16  Section  84305,  each  mass  mailing  paid  for  by  a  candidate  committee  shall  include  on  the  outside  of 

1 7  each  piece  of  mail  in  the  mass  mailing  the  following  statement  in  not  less  than  14  point  type  and  in  a 

18  color  or  print  which  contrasts  with  the  background  so  as  to  be  easily  legible:  "paid  for  by 

19  (insert  candidate  committee's  name  and  sti'cet  address).  "A  post  office  box  may  be  stated  in  lieu  of  a 

20  .•itrcct  address  if  the  candidate  committee's  address  is  a  matter  of public  record  with  the  Ethics 

21  Commission. 

22  (2)  Filing. 

23  (i)  Each  candidate  committee  that  pays  for  a  ma.ss  mailing  shall,  within  five  working  days  after 

24  the  date  of  the  mailing,  file  />i-o  pieces  of  the  mailing  with  the  Ethics  Commission. 
25 
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1  (ii)  Each  candidate  committee  that  pays  for  a  mass  mailing  shall,  within  five  business  days 

2  after  the  date  of  the  mailing,  file  an  itemized  disclosure  statement  with  the  Ethics  Commission  for  that 

3  mailing. 

4  (Hi)  Each  candidate  committee  that  pays  for  a  mass  mailing  shall  file  tyvo  pieces  of  mail  and 

5  the  itemized  disclosure  statement  required  by  Subsections  (a)(2)(i)  and  (a)(2)(ii)  within  48  hours  of  the 

6  date  of  the  mailing  if  the  date  of  the  mailing  occurs  within  the  final  16  days  before  the  election. 

7  (iv)  Every  mass  mailing  filed  pursuant  to  this  subsection  shall  be  clearly  legible. 

8  (b)  AMSSMilLINGS  BY  PERSONS  OTHER  TKiN  GiNDIDATES. 

9  (1)  Disclosure.  Any  person  who  makes  independent  expenditures  for  a  mass  mailing  which 

10  supports  or  opposes  any  candidate  for  City  elective  office  shall  place  the  following  statement  on  the 

1 1  mailing  in  typeface  no  smaller  than  14  points: 

12  Notice  to  Voters  (Required  by  City  and  County  of  San  Francisco)  This  mailing  is  not  authorized 

13  or  approved  by  any  candidate  for  City  and  County  office  or  by  any  election  official.  It  is  paid  for  by 

14  [name  and  committee  identification  number],  f address,  city,  state].  Total  Cost  of  this  mailing  is 

15  [amount]. 

16  (2)  Filing 

1 7  (i)  Each  person  who  makes  independent  expenditures  of  $1,000  or  more  for  a  mass  mailing 

18  which  supports  or  opposes  any  candidate  for  City  elective  office  shall,  file  f>fo  pieces  of  the  mailing 

19  and  an  itemized  disclosure  statement  for  the  mailing  with  the  Ethics  Commission,  unless  that  person  is 

20  otherwise  required  to  file  disclosures  regarding  the  communication  under  Section  1.134,  1.152,  or 

21  1.161.5  of  this  Code. 

22  (ii)  Any  filing  required  by  this  Section  shall  be  submitted  within  five  business  days  after  the 

23  date  of  the  mailing  if  the  date  of  the  mailing  is  more  than  16  days  before  the  election,  and  within  4S 

24  hours  after  the  mailing  if  the  date  of  the  mailing  occurs  within  the  final  16  days  before  the  election. 

25  (Hi)  Every  piece  of  mail  filed  pursuant  to  this  Section  shall  be  clearly  legible. 
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1  (iv)  The  Ethics  Commission  may  permit  any  required  statement  or  mailing  to  be  filed  by 

2  facsimile. 
3 

4  SEC.  1.16 1.5.    DISCLOSURE  AND  FILING  FOR  ELECTIONEERING  COmOJNICATIONS. 

5  (a)  DISCLOSURE  STATEMENTS 

6  (I)  Evety  electioneering  communication  shall  include  a  disclosure  statement  identifying  the 

7  person  who  paid  for  the  communication.  Such  disclosure  statement  shall,  at  a  minimum,  contain  the 

8  following  words,  "paid  for  by  (insert  the  name  of  the  person  who  paid  for  the 

9  communication). " 

10  {2}  Any  disclosure  statement  required  by  this  section  to  be  in  printed  form  shall  be  printed  in  a 

1 1  type  and  color  so  as  to  be  easily  legible  to  the  intended  public.  Such  disclosure  statement  shall  be 

12  printed  in  at  least  14  point  type  and  in  a  color  or  print  that  contrasts  with  the  background  so  as  to  be 

13  easily  legible  to  the  intended  public. 

14  (3)  Any  disclosure  statement  required  by  this  Section  to  be  in  spoken  form  shall  be  spoken  at  the 

15  same  volume  and  speed  as  the  rest  of  the  communication  so  as  to  be  clearly  audible  and  understood  by 

16  the  intended  public  and  otherwise  appropriately  conveyed  for  the  hearing  impaired. 

17  (b)  REPORTING  OBLIGATIONS. 

18  (I)  Every  person  who  makes  payments  for  electioneering  communications  in  an  aggregate 

19  amount  of  $1,000  during  any  calendar  year  shall,  within  48  hours  of  each  disclosure  date,  file  an 

20  itemized  disclosure  statement  M'ith  the  Ethics  Commission,  unless  that  person  is  othenvise  required  to 

21  file  disclosures  regarding  the  communication  under  Section  1. 134  1.152.  or  1. 161  of  this  Code. 

22  (2)  Each  itemized  disclosure  statement  required  to  be  filed  under  this  Section  shall  contain  the 

23  following  information: 

24  (A)  the  full  name,  .street  address,  city,  .state  and  zip  code  of  the  person  making  payments  for 
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1  (B)  the  name  of  any  individual  sharing  or  exercising  direction  and  control  over  the  person 

2  making  payments  for  electioneering  communications; 

3  (C)  the  total  amount  of payments  made  by  the  person  for  electioneering  communications  during 

4  the  calendar  year; 

5  (D)  a  detailed  description  of  each  payment  made  by  the  person  for  electioneering 

6  communications  during  the  calendar  year,  provided  that  the  person  has  not  already  reported  such 

7  payments  on  an  itemized  disclosure  statement  filed  under  this  Section;  such  detailed  description  shall 

8  include  the  date  the  payment  was  made,  the  full  name  and  address  of  the  person  to  whom  the  payment 

9  was  made;  the  amoimt  of  the  payment,  and  a  brief  description  of  the  consideration  for  which  each 

10  payment  was  made; 

1 1  (E)  a  detailed  accounting  of  any  payments  of  $100  or  more  that  the  person  has  received  from 

12  another  person,  which  were  used  for  making  electioneering  communications,  provided  that  the  person 

13  has  not  already  reported  such  payments  received  on  an  itemized  disclosure  statement  filed  under  this 

14  Section;  such  detailed  accounting  shall  include  the  dollar  amount  or  value  of  each  payment,  the  date  of 

15  the  payment's  receipt,  the  name,  street  address,  city,  state,  and  zip  code  of  the  person  who  made  such 

16  payment,  the  occupation  and  employer  of  the  person  who  made  such  payment,  if  any,  or,  if  the  person  is 

17  self  employed,  the  name  of  the  person's  business,  and  the  cumulative  amount  of payments  received  for 

18  the  purpose  of  making  electioneering  communications  fi'om  that  person  during  the  calendar  year: 

19  (F)  the  total  amount  of  all  payments  reported  under  Subsection  (E)  during  the  calendar  year ; 

20  (G)  a  legible  copy  of  the  electioneering  communication  if  in  printed  form,  or  a  transcript  of  the 

21  electioneering  communication  if  in  spoken  form;  and 

22  (H)  any  other  information  required  by  the  Ethics  Commission  consistent  with  the  purposes  of 

23  this  Section. 

24  (3)  The  filer  shall  verify,  under  penalty  of  perjury,  the  accuracy  and  completeness  of  the 

25  information  provided  in  the  itemized  disclosure  statement,  and  shall  retain  for  a  period  of five  years  all 
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1  books,  papots  ami  documents  nceessmy  to  substantiate  the  itemized  stotcmcnts  required  by  this 

2  Section. 

3  f-/>  The  Ethics  Commission  may  permit  any  required  statement  or  mailing  to  be  filed  by 

4  facsimile. 

5  (c)  DEFINITIONS.  Whenever  in  this  Section  the  following  words  or  phrases  are  used,  they  shall 

7  (])  "Disclosure  Date" shall  mean: 

8  (A)  the  first  date  during  any  calendar  year  when  an  electioneering  communication  is  distJ-ibuted 

9  after  a  person  has  made  payments  aggregating  $1,000.00 for  electioneering  communications;  and 

1 0  (B)  after  a  person  has  met  the  threshold  under  Subsection  (A),  any  date  during  that  same 

1 1  calendar  year  when  an  electioneering  communication  is  distributed,  if  that  same  person  made  any 

12  payments  for  such  electioneering  communication. 

1 3  (2)  "Distributed"  shall  mean  any  act  that  permits  an  electioneering  communication  to  be 

14  viewed,  read  or  heard. 

1 5  (3)  "Electioneering  Communication"  shall  mean  any  communication,  including  but  not  limited 

16  to  any  broadcast,  cable,  satellite,  radio,  internet,  or  telephone  communication,  and  any  mailing,  flyer, 

1 7  doorhanger,  pamphlet,  brochure,  card,  sign,  billboard,  facsimile,  or  printed  advertisement,  that: 

18  (A)  refers  to  a  clearly  identified  candidate  for  City  elective  office  or  a  City  elective  officer  who 

19  is  the  subject  of  a  recall  election;  and 

20  (B)  is  distributed  within  90  days  prior  to  an  election  for  the  City  elective  office  sought  by  the 

21  candidate  or  a  recall  election  regarding  the  City  elective  officer  to  500  or  more  individuals  yvho  are 

22  registered  to  vote  or  eligible  to  register  to  vote  in  the  election  or  recall  election.  There  shall  be  a 

23  rebuttable  presumption  that  any  that  any  broadcast,  cable,  satellite,  or  radio  communication  and  any 

24  sign,  billboard  or  printed  advertisement  is  distributed  to  500  or  more  individuals  who  are  eligible  to 

25  v(}te  for  or  against  the  candidate  clearly  identified  in  the  communication. 
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1  (C)  The  term  "Electioneering  Communication" shall  not  include: 

2  (i)  communications  that  constitute  independent  expenditures  under  this  Chapter; 

3  (ii)  communications  made  by  a  slate  mailer  organization  if  such  communications  arc  required 

4  to  be  disclosed  under  the  California  Political  Reform  Act,  California  Government  Code  Section  81000, 

5  et  seq.; 

6  (Hi)  communications  paid  for  by  the  City  or  any  other  local,  State  or  Federal  government 

7  agency; 

8  (iv)  non  recorded  communications  betyveen  tyvo  or  more  individuals  in  direct  conversation 

9  imless  such  communications  are  made  by  telephone  and  at  least  one  of  the  individuals  is  compensated 

10  for  the  purposes  of  making  the  telephone  commimication; 

1 1  ■  (v)  communications  that  appear  on  bumper  stickers,  pins,  stickers,  hat  bands,  badges,  ribbons 

12  and  other  similar  memorabilia; 

13  (vi)  news  stories,  commentaries  or  editorials  distributed  through  any  newspaper,  radio  station, 

14  television  station,  or  other  recognized  news  medium  imless  such  news  medium  is  owned  or  controlled 

15  by  any  political  party,  political  committee  or  candidate; 

16  (vii)  communications  to  all  members,  employees  and  shareholders  of  an  organization,  other 

17  than  a  political  party,  provided  that  such  communications  do  not  constitute  general  public  advertising 

18  such  as,  but  not  limited  to,  broadcasting,  billboards,  and  newspaper  advertisements; 

19  (viii)  commimications  that  occur  during  a  candidate  debate  or  forum;  and 

20  (ix)  communications  made  solely  to  promote  a  candidate  debate  or  forum  made  by  or  on  behalf 

21  of  the  person  sponsoring  the  debate  or  forum,  provided  that  such  commimications  do  not  other^vise 

22  discuss  the  positions  or  experience  of  a  candidate  for  City  elective  office  or  a  City  elective  officer  who 

23  is  the  subject  of  a  recall  election. 

24  (4)  "Internet  Communication"  shall  include  paid  internet  advertisements  such  as  "banner"  and 

25  "pop  up"  advertisements,  paid  emails  or  emails  sent  to  addresses  purchased fi'om  another  person,  and 
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1  similar  (ypos  of  inlcrnvl  commumcatkms  as  licfhicd  by  the  Ethics  Commission  by  regulation,  but  shall 

2  not  inclutie  web  blogs,  listscr\'es  sent  to  persons  who  have  contacted  the  sender,  discussion  forums,  or 

3  general  postings  on  web  pages. 

4  (5)  "Payment"  shall  be  defined  as  set  forth  in  Government  Code  of  the  State  of  California 

5  (commencing  at  Section  SI 000);  provided,  however,  that  "payment"  shall  also  include  any  enforceable 

6  promise  to  make  a  payment. 

7  (6)  "Refers  to  a  clearly  identified  candidate  for  City  elective  office  or  a  City  elective  officer  who 

8  is  the  subject  of  a  recall  election"  shall  mean  any  communication  that  contains  the  candidate's  or 

9  officer's  name,  nickname  or  image  or  makes  any  other  unambiguous  reference  to  the  candidate  or 

10  officer  such  as  "your  Supervisor"  or  "the  incumbent.  " 

1 1  (D)  REGULiTIONS.  The  Ethics  Commission  shall  issue  regulations  implementing  this  Section, 

12  including  regidations  defining  all  members,  employees  and  shareholders  of  an  organization. 
13 

14  SEC.  1.162.   DISCLOSURE  REQUIREMENTS   CAMPAIGN  ADVERTISEMENTS. 

15  (a)  Disclosure.  Any  campaign  advertisement  that  urges  support  for  or  opposition  to  one  or  more 

16  candidates  for  City  elective  office  shall  include  a  disclosure  statement  identifi'ing  the  person  who  paid 

1 7  for  the  advertisement.  Such  disclosure  statement  shall,  at  a  minimum,  contain  the  following  words, 

18  "paid  for  by  (insert  the  name  of  the  person  who  paid  for  the  communication) "  and 

1 9  appear  at  least  once  on  the  advertisement. 

20  (1)  Any  disclosure  statement  required  by  this  section  to  be  in  printed  form  shall  be  printed  in  a 

21  type  and  color  so  as  to  be  easily  legible  to  the  intended  public.  Such  disclosure  statement  shall  be 

22  printed  in  at  least  14-point  type  and  in  a  color  or  print  that  contrasts  with  the  background  so  as  to  be 

23  easily  legible  to  the  intended  public. 
24 

25 
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1  (2)  Any  disclosure  statement  required  by  this  section  to  be  in  spoken  form  shall  he  spoken  at  iho 

2  same  volume  and  speed  as  the  rest  of  the  communication  so  as  to  be  clearly  audible  and  understood  by 

3  the  intended  public  and  otherwise  appropriately  conveyed  for  the  hearing  impaired. 

4  (b)  Definitions.  For  the  purposes  of  this  Section,  the  term  "campaign  advertisement "  means: 

5  (1)  Programming  received  by  a  television  or  radio; 

6  (2)  A  communication  placed  in  a  newspaper;  periodical  or  magazine  of  general  circulation; 

7  (3)  Posters,  door  hangers,  and  yard  signs  produced  in  quantities  of 200  or  more;  and 

8  (i)  A  billboard 
9 

10  SEC.  1.163.   DISCLOSURE  REQUIREMENTS  RECORDED  TELEPHONE  MESSA GES. 

1 1  Any  recorded  telephone  message  distributed  to  500  or  more  individuals  or  households  must 

12  include  the  following  statement:  "paid  for  by  (insert  name  of  person  who  paid  for  the 

13  recorded  telephone  message).  "Statements  required  pursuant  to  this  Section  shall  be  audible  and 

14  played  at  the  same  volume  and  speed  as  the  rest  of  the  recorded  telephone  message.  Any  person  paying 

15  for  a  recorded  telephone  message  must  maintain  a  transcript  of  the  message  and  a  record  of  the 

16  number  of  distributed  calls  for  each  message. 
17 

18  Section  4.  The  operative  date  of  this  ordinance  shall  be  January  1 ,  2012. 

19 

20 

APPROVED  AS  TO  FORM: 

21  DENNIS  J.  HERRERA,  City  Attorney 

22 

By:   

23  JON  GIVNER 

Deputy  City  Attorney 

25 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Date:  November  1,  201 1 

To:  Members,  Ethics  Commission 

From:  John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive  Dir^tor 

Re:    "  Draft  legislation  to  delay  certification  of  2012  Supervisorial  candidates 

seeking  public  funds 

This  June,  in  accordance  with  the  City  Charter,  the  Board  of  Supervisors  convened  the 
Redistricting  Task  Force  to  redraw  the  boundaries  of  the  City's  supervisorial  districts 
based  on  data  from  the  2010  Census.  The  nine-member  Redistricting  Task  Force  is 
expected  to  make  several  changes  to  the  existing  supervisorial  district  lines.  Under  the 
Charter,  the  Redistricting  Task  Force  must  complete  its  task  by  April  15,  2012,  and  the 
new  lines  will  be  effective  for  the  November  2012  election.  The  Board  of  Supervisors 
and  the  Mayor  cannot  alter  the  district  boundaries,  so  the  lines  will  not  change  after 
April  15. 


Six  seats  on  the  Board  of  Supervisors  will  be  up  for  election  in  November  2012.  Public 
financing  is  available  to  candidates  in  all  those  races.  Under  section  1.144  of  the 
Campaign  Finance  Reform  Ordinance  ("CFRO"),  San  Francisco  Campaign  and 
Governmental  Conduct  Code  section  1.100  et  seq.,  the  Ethics  Commission  must  begin 
disbursing  funds  to  eligible  candidates  as  early  as  February  6,  nine  months  before  the 
date  of  the  election.  But  it  is  likely  that  the  Redistricting  Task  Force  will  not  have 
completed  its  work  of  redrawing  the  district  lines  by  then.  To  avoid  the  disbursement 
of  funds  to  candidates  who  may  not  reside  in  the  newly-drawn  districts  where  they  are 
running,  staff  recommends  amending  section  1.142  of  the  CFRO. 

Specifically,  new  subsection  1.142(h)  provides  that  for  the  November  2012  election, 
the  Executive  Director  will  not  certify  any  candidate  as  eligible  to  receive  public  funds 
until  the  Redistricting  Task  Force  has  completed  its  2012  revision  of  supervisorial 
district  boundaries.  Supervisorial  candidates  may  still  submit  their  applications  for 
public  funds  prior  to  the  completion  of  the  Task  Force's  work.  Staff  anticipates  that  it 
will  be  able  to  review  these  applications  but  will  not  make  any  determinations  to  certifv- 
candidates  until  the  Task  Force  completes  the  new  district  boundaries  on  or  around 
April  15. 

The  Ethics  Commission  and  the  Board  of  Supervisors  may  amend  the  CFRO  if  (1)  the 
amendment  furthers  the  purposes  of  the  law;  (2)  the  Ethics  Commission  appro\"es  the 
proposed  amendment  by  at  least  a  4/5  vote  of  all  its  members;  (3)  the  proposed 
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amcndmciii  is  a\  ailable  for  public  review  at  least  30  days  before  the  amendment  is  considered  by 
:m\  Hoard  coinniiiicc;  and  (4)  the  Board  approves  the  proposed  amendment  by  at  least  a  2/3  vote 
of  all  o\  ils  members. 


Decision  Point  1: 

Shall  the  Commission  approve  the  proposed  changes  to  section  1.142(e)  and  (h),  as  set  forth  on 
page  2,  lines  24-25  and  page  3,  line  20  through  page  4,  line  2  of  the  draft  amendments? 


S:\C.F.R.O\2011\Certification  DelayVmem  to  EC  re  delay  cert  1 1.2011.doc 


2 


FILE  NO. 


ORDINANCE  NO. 


1  [Campaign  and  Governmental  Conduct  Code  -  Certification  of  supen/isoriai  candidates' 
eligibility  for  public  financing  in  2012] 

2 

3  Ordinance  amending  Section  1.142  of  tlie  San  Francisco  Campaign  and  Governmental 

4  Conduct  Code  to  delay  the  certification  of  2012  supervisorial  candidates  seeking  public 

5  financing,  until  the  Redistricting  Task  Force  completes  its  revision  of  supervisorial 

6  district  boundaries. 

7  NOTE:  Additions  are  single-underline  italics  Times  New  Roman', 

deletions  are  strike  through  italics  Times  New  Roman. 

8  Board  amendment  additions  are  double-underlined: 
Board  amendment  deletions  are  strikethrough  normal. 

9 

10  Be  it  ordained  by  the  People  of  the  City  and  County  of  San  Francisco: 

11  Section  1.  The  San  Francisco  Campaign  and  Governmental  Conduct  Code  is  hereby 

12  amended  by  amending  Section  1 .142,  to  read  as  follows: 

13  SEC.  1.142.  PROCESS  FOR  ESTABLISHING  ELIGIBILITY;  CERTIFICATION  BY 

14  THE  ETHICS  COMMISSION. 

15  (a)     STATEMENT  OF  PARTICIPATION  OR  NON-PARTICIPATION.  Each  candidate 

1 6  for  the  Board  of  Supervisors  or  Mayor  must  sign  and  file  a  Statement  of  Participation  or  Non- 
17  Participation  in  the  public  financing  program.  The  statement  must  be  filed  by  the  candidate 

18  with  the  Ethics  Commission  no  later  than  the  deadline  for  filing  nomination  papers.  On  the 

19  statement,  each  candidate  shall  indicate  whether  he  or  she  intends  to  participate  in  the  public 

20  financing  program.  A  statement  of  participation  or  non-participation  may  not  be  amended 

21  after  the  deadline  for  filing  nomination  papers. 

22  (b)      DECLARATION  BY  CANDIDATE.  To  become  eligible  to  receive  public 

23  financing  of  campaign  expenses  under  this  Chapter,  a  candidate  shall  declare,  under  penalty 

24  of  perjury,  that  the  candidate  satisfies  the  requirements  specified  in  Section  1 .140. 

25  Candidates  shall  be  permitted  to  submit  the  declaration  and  any  supporting  material  required 
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1  by  the  Ethics  Commission  to  the  Ethics  Commission  no  earlier  than  nine  months  before  the 

2  date  of  the  election,  but  no  later  than  the  70th  day  before  the  election.  Once  the  declaration 

3  and  supporting  material  are  submitted,  they  may  not  be  amended.  The  declaration  and 

4  supporting  material  may  be  withdrawn  and  refiled,  provided  that  the  refiling  is  made  no  later 

5  than  the  70th  day  before  the  election. 

6  If  any  deadline  imposed  by  this  Subsection  falls  on  a  Saturday,  Sunday,  or  legal 

7  holiday,  the  deadline  shall  be  the  next  business  day. 

8  (c)      DETERMINATION  OF  ELIGIBILITY.  The  Executive  Director  of  the  Ethics 

9  Commission  shall  review  the  candidate's  declaration  and  supporting  material  to  determine 

10  whether  the  candidate  is  eligible  to  receive  public  funds  under  this  Chapter.  The  Executive 

1 1  Director  may  audit  the  candidate's  records,  interview  contributors  and  take  whatever  steps  the 

1 2  Executive  Director  deems  necessary  to  determine  eligibility.  At  the  request  of  the  Executive 

13  Director,  the  Controller  shall  assist  in  this  review  process. 

14  (d)      DETERMINATION  OF  OPPOSITION.  To  determine  whether  a  candidate  for  the 

1 5  Board  of  Supervisors  is  opposed  as  required  under  Section  1 .140(b)(3)  of  this  Chapter  or  a 

16  candidate  for  Mayor  is  opposed  as  required  under  Section  1 .140(c)(3)  of  this  Chapter,  the 

1 7  Executive  Director  shall  review  the  material  filed  pursuant  to  Section  1 . 1 52  of  this  Chapter, 

18  and  may  review  any  other  material. 

19  (e)      CERTIFICATION.  If  the  Executive  Director  determines  that  a  candidate  for 

20  Mayor  or  the  Board  of  Supervisors  has  satisfied  the  requirements  of  Section  1 .140,  the 

21  Executive  Director  shall  notify  the  candidate  and  certify  to  the  Controller  that  the  candidate  is 

22  eligible  to  receive  public  financing  under  this  Chapter.  The  Executive  Director  shall  not  certify 

23  that  a  candidate  is  eligible  to  receive  public  financing  if  the  candidate's  declaration  or 

24  supporting  material  is  incomplete  or  otherwise  inadequate  to  establish  eligibility.  Except  as 

25  provided  in  subsection  (h),  J/he  Executive  Director  shall  determine  whether  to  certify  a 
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1  candidate  no  later  than  30  days  after  the  date  the  candidate  submits  his  or  her  declaration 

2  and  supporting  material,  provided  that  the  Executive  Director  shall  make  all  determinations 

3  regarding  whether  to  certify  a  candidate  no  later  than  the  55th  day  before  the  election. 

4  (f)       RESUBMISSION.  If  the  Executive  Director  declines  to  certify  that  a  candidate  is 

5  eligible  to  receive  public  financing  under  this  Chapter,  the  Executive  Director  shall  notify  the 

6  candidate.  Notwithstanding  Section  1.142(b)  of  this  Chapter,  the  candidate  may.  within  five 

7  business  days  of  the  date  of  notification,  resubmit  the  declaration  and  supporting  material.  If 

8  the  candidate  does  not  timely  resubmit,  the  Executive  Director's  determination  is  final. 

9  If,  after  viewing  resubmitted  material,  the  Executive  Director  declines  to  certify  that  a 

10  candidate  is  eligible  to  receive  public  financing  under  this  Chapter,  the  Executive  Director 

1 1  shall  notify  the  candidate  of  this  fact.  Additional  resubmissions  may  be  permitted  in  the 

12  Executive  Director's  discretion.  If  the  candidate  fails  to  resubmit  in  the  time  specified  by  the 

13  Executive  Director,  or  if  no  further  resubmissions  are  permitted,  the  Executive  Director's 

14  determination  is  final. 

15  (g)      APPEAL  TO  THE  ETHICS  COMMISSION.  If  the  Executive  Director  declines  to 

16  certify  that  a  candidate  is  eligible  to  receive  public  financing  under  this  Chapter,  the  candidate 

17  may  appeal  the  Executive  Director's  final  determination  to  the  Ethics  Commission.  The 

1 8  candidate  must  deliver  the  written  appeal  to  the  Ethics  Commission  within  five  days  of  the 

19  date  of  notification  of  the  Executive  Director's  determination. 

20  (h)      SUPER  VISORIAL  CANDIDA TES  SEEKING  ELECTIOX  Z\'  XO I  'EMBER  2012.  The 

21  Executive  Director  shall  not  certify  any  supervisorial  candidates  seeking  election  in  November  2012  as 

22  eligible  to  receive  public  funds  until  the  Redistricting  Task  Force,  convened  bv  the  Board  of 

23  Supervisors  in  Ordinance  No.  93-11.  has  completed  its  2012  revision  of  supervisorial  district 

24  boundaries.  Supervisorial  candidates  seeking  election  in  November  2012  mav  submit  their  declaration 
25 
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1  and  any  supporting  material  concerning  their  eligibility  to  the  Ethics  Commission  prior  to  the 

2  completion  of  the  Redistricting  Task  Force's  revision  of  supervisorial  district  boundaries. 

3  Section  3.  Effective  Date.  This  ordinance  shall  become  effective  30  days  from  the 

4  date  of  passage. 
5 

APPROVED  AS  TO  FORM: 

6  DENNIS  J.  HERRERA,  City  Attorney 

7 

By: 


9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 


ANDREW SHEN 
Deputy  City  Attorney 
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Ethics  Commission 

City  and  County  of  San  Francisco 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETfflCS  COMMISSION 
For  the  Meeting  of  November  14,  2011 

1.        Televised  Meetings. 

Staff  continues  to  work  SFGTV  so  that  when  the  Commission's  meetings  are  televised, 
users  will  be  able  to  obtain  the  video,  agenda,  minutes,  caption  notes,  and  audio 
recording  from  one  place,  hi  order  to  accommodate  televising  its  meeting,  starting  in 
January  2012,  the  Commission  will  meet  on  the  fourth  Monday  of  each  month  in  Room 
400. 


2.       November  8,  2011  Election. 

On  a  daily  basis,  staff  provides  guidance  to  filers  and  monitors  filings  by  candidates  and 
third-party  filers.  As  of  November  8,  the  Commission  disbursed  a  total  of  $4,592,266 
in  public  funds  to  nine  eligible  candidates. 

Thus  far,  the  Commission  has  received  125  third-party  disclosure  filings  that  report  a 
cumulative  total  of  $2,823,108  in  third-party  spending  ($2,238,352  in  the  form  of 
supportive  spending  and  $584,756  in  the  form  of  opposition  spending).  The  highest 
level  of  Total  Supportive  Funds  (a  candidate's  total  receipts  plus  third-party  spending  in 
support  of  such  candidate)  in  the  Mayor's  race  is  currently  at  $2,665,778.  The 
Individual  Expenditure  Ceiling  (TEC)  for  seven  of  the  nine  publicly  funded  Mayoral 
candidates  is  currently  at  $2,575,000  and  for  two  candidates  at  $2,675,000.  The  lECs 
may  be  raised  if  the  sum  of  the  Total  Supportive  Funds  of  a  publicly  funded  candidate's 
opponent  and  Total  Opposition  Spending  against  that  candidate  exceeds  the  candidate's 
lEC  by  at  least  $100,000. 

On  its  website,  the  Commission  posts  the  following  information  about  the  upcoming 
election  and  makes  updates  to  this  information  as  it  is  received:  1)  list  of  amounts  of 
pubHc  flmds  disbursed;  2)  candidates'  lEC  levels;  and  3)  list  of  Third-Part\-  Disclosure 
forms  that  show  the  names  of  candidates  supported  or  opposed  and  the  amounts  spent 
to  support  or  oppose  the  candidates.  This  information  is  in  addition  to  the 
Commission's  database  of  campaign  fmance  filings. 

Electronically  filed  campaign  finance  statements  from  committees  are  accessible  in  the 
Commission's  database  within  seconds  of  submission.  Paper  statements  are  also 
scanned  and  made  available  on-line.  In  addition,  the  Commission  offers  a  searchable 
transaction  database.  Pre-packaged  downloads  of  the  campaign  finance  data  are 
available  in  Excel  format  by  specific  committee  or  by  year  for  all  committees.  News 
organizations  have  been  using  the  Commission's  campaign  finance  data  dowTiloads 
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during  this  election  season  for  web  sites  and  news  stories.  However,  any  person  may  easily 
download  the  data  on  the  Commission's  web  site  free  of  charge. 

3.        Investigation  and  enforcement  program. 

As  of  NoN  cmber  1.  201 1,  there  are  17  pending  complaints  alleging  violations  within  the  Ethics 
Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

8 

Conflict  of  Interest 

3 

Governmental  Ethics 

1 

Lobbyist  Ordinance 

1 

Campaign  Consultant  Ordinance 

2 

Sunshine  Ordinance 

2 

TOTAL 

17 

4.        Campaign  finance  disclosure  program. 

a.  Filing  deadline.  The  most  recent  filing  deadline  occurred  on  October  27,  201 1  for  the  Second 
Pre-Election  statement,  which  covers  the  reporting  period  ending  October  22,  201 1.  As  of 
November  7,  201 1,  two  candidates/committees  remain  delinquent  in  filing  the  Second  Pre- 
Election  statement;  they  were  sent  a  Non-Specific  Written  notice.  Staff  continues  to  receive  and 
process  campaign  statements  and  will  notify  non-filers  about  their  past  due  statements. 

The  next  filing  deadline  falls  on  January  31,  2012  for  the  Second  Semi  Annual  statement,  which 
co\'ers  the  reporting  period  ending  December  3 1,  201 1 .  In  the  interim,  staff  continues  to  receive 
and  process  campaign  statements  for  other  filing  deadlines.  Staff  also  continues  to  answer 
questions  from  and  conduct  outreach  to  candidates  and  other  committee  representatives  about 
campaign  finance  filing  obligations. 

b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  the  FY  1 1  - 1 2,  as  of  October  3 1 , 
the  Commission  collected  a  total  of  $9,650  in  campaign  finance  late  fees  and  forfeitures. 
Outstanding  late  fees  and  forfeitures  total  $169,570  of  which  waiver  requests  are  pending  for 
$133,569;  and  $24,'672  is  pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accounts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


n 

Committee/ 
Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Ch;inges  are 
in  bold) 

1 

Johnnie  Carter  for 
Community 
College  Board 

1226264 

Johnnie  Carter 

6/16/06 

$9,520 

$6,595 

$6,595 

2 

Committee  to 
Elect  M.  Vallc  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

2 


# 

Coniinittee/ 
Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 
in  bold) 

3 

Bill  Barnes  for 
District  5 

1265969 

Mix 
Rosenthal 

1/3/08 

$3,120 

$113 

$113 

4 

Care  Not  Cash 

1244505 

Ronald  Jin 

2/29/08 

$5,331 

$356 

SO 

5 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

$1,775 

6 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Myma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

7 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

8 

San  Francisco 
Women's 
Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

9 

Johimy  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$4,000 

$4,000 

$4,000 

10 

Coalition  to  Elect 
Chris  Jackson  to 
Conmiunity 
College  Board 

1302351 

Chris  Jackson 

6/17/11 

2,658.90 

New  Referral 

2,658.90 

TOTAL 

$24,672 

5.        Revenues  report. 

For  FY  1 1-12,  the  Commission  is  budgeted  to  generate  $100,000  in  revenues.  As  of  October  1 , 
201 1,  the  Commission  received  and  deposited  $22,439,  as  summarized  below.  The  figure 
represents  collection  of  approximately  22  percent  of  expected  revenues  for  FY  11-12. 


Revenues  received  and  deposited  as  of  October  1,  201 1 : 


Source 

Budgeted  Amount  FY 
11-12 

Receipts 

Lobbyist  Fees 

$27,000 

$3,500 

Other  Ethics  General 

$1,000 

$144 

Campaign  Finance  Fines 

$50,000 

$6,970 

Campaign  Consultant  Fees 

$18,000 

$10,100 

Lobbyist  Fines 

$1,000 

$100 

Statements  of  Economic  Interests  Fines 

$1,000 

$325 

Other  Ethics  Fines 

$1,000 

$0 

Campaign  Consultant  Fines 

$1,000 

$1,300 

Total 

$100,000 

$22,439 

3 


6.  Status  of  lc^isIati^  e  proposals  endorsed  by  Ethics  Commission. 

Draft  amendments  to  the  Campaign  Consultant  Ordinance,  which  were  approved  by  the  Ethics 
Commission  in  December  2010  and  January  201 1,  were  placed  by  the  Board  of  Supervisors  on 
tlic  ballot  as  Proposition  F  in  the  November  8,  20 11  election.  The  proposed  amendments 

adopt  an  electronic  filing  system  for  reporting  by  campaign  consultants; 

require  consultants  to  disclose  information  on  a  monthly  basis; 

change  the  economic  threshold  for  qualification  as  a  campaign  consultant; 

modify  the  registration  fees; 
•         eliminate  the  client  fees;  and 

enable  the  Board  of  Supervisors  to  amend  the  Ordinance  under  certain 
circumstances. 
Unofficial  election  results  show  Proposition  F  failing. 

At  its  September  12  meeting,  the  Commission  approved  amendments  to  Ethics  Commission 
Enforcement  Regulations  VI. A  and  XIV.C  to  permit  the  Commission  to  calendar  proposed 
dismissals  or  settlements  of  enforcement  matters  based  on  the  request  of  one,  rather  than  two, 
Commissioners.  These  amendments  were  forwarded  to  the  Board  of  Supervisors  and  will  take 
effect  on  November  1 1 ,  201 1 . 

On  October  4,  201 1,  Supervisor  Campos  introduced  legislation  to  require  the  Ethics  Commission 
to  televise  its  regular  and  special  meetings  on  San  Francisco  Government  Television,  to  be 
effective  30  days  from  the  date  of  passage.  The  legislation  is  scheduled  to  be  heard  on 
November  1 0  before  the  Board  of  Supervisors  Government  Audit  and  Oversight  Committee. 

7.  Lobbyist  program. 

As  of  November  1,  201 1,  78  individual  lobbyists  were  registered  v/ith  the  Commission,  hi  FY 
11-12,  total  revenues  collected  to  date  amount  to  $5,100,  which  consist  of  $5,000  in  lobbyist 
registration  fees  and  $100  in  late  fines.  The  October  201 1  reporting  period  deadline  is  November 
15^,  2011. 

8.  Campaign  Consultant  program. 

As  of  November  7,  201 1,  62  campaign  consultants  are  active  and  registered  with  the 
Commission.  $12,550  in  registrafion  fees  and  $K800  in  late  fines  have  been  collected  so  far 
during  the  201 1  -201 2  fiscal  year.  The  next  campaign  consultant  quarterly  report  deadline  is 
Thursday,  December  15,  201 1.  Staff  will  mail  and  e-mail  reminder  notices  to  all  active 
campaign  consultants  two  weeks  prior  to  the  deadline. 

9.  Outreach  and  Education. 

On  October  24,  staff  met  with  a  delegation  of  19  representatives  from  the  Ningxia  Minority 
Autonomous  Region  of  the  northwest  part  of  China.  For  most  of  the  delegates,  it  was  their  first 
visit  to  the  United  Slates.  They  were  here  to  learn  the  mechanisms  of  anti-corruption  in  the  US 
and  to  hear  about  the  experience  of  the  Coinmi.ssion  in  combating  corruption  and  the  abuse  of 
power. 
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The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments. 

The  following  are  web  video  trainings  available  on  the  Commission  website: 

Department  of  Building  hispection  SIA  Training 

Candidates'  Training 

Controller's  Office  SIA  Training 

Department  on  the  Environment  SIA  Training 

Governmental  Ethics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner's  Office  SIA  Training 

Non-Candidate  Recipient  Committee  Training 

Public  Utilities  Commission  SIA  Training 

SIA  Template  Language  Training 
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[DRAFT] 

Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
November  14,  2011 
Room  408,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMENTS  DEPT 


DEC  2011 


I. 


Call  to  order  and  roll  call. 


Chairperson  Hur  called  the  meeting  to  order  at  5:33  PM. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley, 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  Dorothy  S.  Liu,  Commissioner;  and  Charles 
L.  Ward,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Mabel  Ng,  Deputy  Executive  Director; 
Catherine  Argumedo,  Investigator/Legal  Analyst;  Garrett  Chatfield,  Investigator/Legal  Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Jon  Givner,  Deputy  City  Attorney;  MoUie  Lee,  Deputy 
City  Attorney. 

OTHERS  PRESENT:  Ray  Hartz;  Patrick  Monette-Shaw;  Dr.  Derek  Kerr;  Dr.  Maria  Rivero; 
Kimo  Grossman;  Allen  Grossman;  Hope  Johnson;  Bruce  Wolfe;  Richard  Knee;  Allyson 
Washburn,  Suzanne  Manneh;  Tiffany  Bohee;  David  Pilpel;  Anita  Mayo;  and  other  unidentified 
members  of  the  public. 

MATERIALS  DISTRIBUTED: 

-  Staff  memorandum  re:  draft  regulations  regarding  the  Commission's  enforcement  of  the 
Sunshine  Ordinance,  dated  November  10,  2011. 

-  Draft  regulations  regarding  the  Commission's  enforcement  of  the  Sunshine  Ordinance. 

-  Draft  Ethics  Commission  Regulations  for  Investigations  and  Enforcement  Proceedings. 

-  Sunshine  Ordinance  Task  Force  Recommendations  re:  Proposed  Regulations  for  Enforcement 
of  Sunshine  Complaints  and  Referrals,  dated  August  1,  201 1. 

-  Article  XV  of  the  San  Francisco  Charter. 

-  Appendix  C,  Ethics  Provisions,  San  Francisco  Charter. 

-  Chapter  67,  San  Francisco  Administrative  Code,  San  Francisco  Sunshine  Ordinance. 

-  Staff  memorandum  re:  request  for  waivers  from  post-employment  restrictions,  dated  No\-ember 
7,  2011. 

-  Memorandum  from  the  Executive  Director  re:  approved  changes  to  the  Campaign  Finance 
Reform  Ordinance,  dated  October  27,  201 1. 

-  Memorandum  from  the  Executive  Director  re:  Proposed  Amendments  to  the  Campaign  Finance 
Reform  Ordinance,  dated  September  8,  2011. 

-  Staff  memorandum  re:  draft  legislation  to  delay  certification  of  2012  Super\-isorial  candidates 
seeking  pubHc  funds,  dated  November  1,  20 11. 

-  Minutes  of  the  Special  Meeting  of  the  San  Francisco  Ethics  Commission  on  October  19,  2010. 

-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  November  14,  201 1. 


DRAFT 


II        Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
»  ithin  the  jurisdiction  of  the  Ethics  Commission 

Ray  Ilartz  stated  that  his  public  comment  was  regarding  Task  Force  Order  #10054,  which  was 
the  basis  of  :in  Fthics  complaint.  He  stated  that  the  Order  was  sent  for  enforcement  and  that  the 
complaint  was  dismissed  without  a  hearing.  He  stated  that  at  issue  in  the  complaint  was 
dissenting  political  free  speech,  which  is  protected  by  the  United  States  and  California 
Constitutions.  He  stated  that  the  wxitten  summary  he  submitted  during  the  January  201 1  meeting 
did  not  appear  on  the  page  of  the  Commission's  website  with  the  approved  minutes  for  that 
meeting.  He  stated  that  his  statement  was  included  as  a  link  and  his  critical  comments  were  out 
of  tlie  minutes.  [Mr.  Hartz  submitted  a  written  statement,  which  has  been  included  at  the  end  of 
these  minutes.] 

Patrick  Monette-Shaw  stated  that  his  Sunshine  complaints,  numbers  013  and  014,  have  not  yet 
been  taken  up  by  the  Commission  and  asked  when  they  would  be  placed  on  the  agenda.  He 
stated  that  there  has  been  no  mention  of  the  Jewelle  Gomez  case  and  suggested  that  the 
Commission  agendize  the  matter  and  ask  the  Mayor  to  attend  the  meeting.  He  stated  that  the 
Mayor  should  be  ashamed  of  himself  that  he  did  not  address  this  matter  prior  to  the  election. 

Dr.  Derek  Kerr  stated  that  he  came  to  appeal  to  the  Commission  to  review  a  complaint  that  he 
and  Dr.  Rivero  had  submitted  over  two  years  ago,  involving  Health  Director  Mitch  Katz  and 
HWA.  He  stated  that  they  were  available  to  answer  questions. 

Kimo  Crossman  stated  that  he  was  disappointed  that  the  Ethics  Commission  is  televising 
Commission  meetings  only  after  the  Board  of  Supervisors  told  them  to  do  it.  He  stated  that 
Prop.  F  failed  miserably  and  that  it  was  disappointing  that  it  was  even  proposed.  He  stated  he 
was  sorry  that  the  Ethics  Commission  has  been  reluctant  to  hold  a  joint  meeting  with  the 
Sunshine  Ordinance  Task  Force.  He  was  also  disappointed  that  the  Task  Force  was  given  no 
notice  regarding  the  proposed  regulations  and  requested  that  the  item  be  postponed  so  that  the 
Task  Force  could  respond  to  the  123-page  document  as  a  body. 

III.     Consideration  of  draft  regulations  regarding  the  Commission's  enforcement  of  the 
Sunshine  Ordinance. 

Executive  Director  St.  Croix  stated  that  staff  had  proposed  changes  to  the  regulations  in  2010. 
He  stated  that  the  Sunshine  Ordinance  Task  Force  reviewed  and  discussed  proposals  and  sent  a 
response  to  the  Commission  in  August  201 1 .  He  stated  that  staff  reviewed  the  Task  Force's 
proposals  and  presented  new  draft  regulations. 

Chairperson  I  lur  slated  that  the  Commission  would  address  each  decision  point  separately  and 
take  public  comment  on  each  number. 

Decision  Point  1 

Mr.  St.  Croix  stated  that  the  proposal  is  that  the  Commission  handle  only  wdllflil  violations  by 
elected  officials,  department  heads,  and  managerial  City  employees.  He  stated  that  the  section  in 
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the  Ordinance  only  refers  to  elected  officials  and  department  heads,  but  that  staff  was  attempting 
to  capture  those  responsible  for  document  requests. 

Public  Comment: 

Allen  Grossman  stated  that  he  was  truly  appalled  by  the  Conmiission's  decision  to  proceed  on 
something  that  has  taken  the  Task  Force  almost  two  years  to  put  together.  He  stated  that  the 
Task  Force  did  not  receive  staffs  report  in  advance  and  was  unable  to  provide  comment  on  it. 
He  also  stated  that  the  request  for  a  joint  meeting  was  ignored.  He  also  stated  that  the  most 
disturbing  part  of  the  proposal  was  that  the  Commission  has  retracted  its  decision  to  hear 
enforcements  of  simple  violations.  He  stated  that  he  had  created  a  memorandum  listing  four 
important  legal  principles  that  are  not  referenced  in  the  proposed  regulations. 

Patrick  Monette-Shaw  stated  that  the  Commission  displayed  mind-boggling  hubris  on  how  it  will 
or  will  not  decide  Sunshine  complaints.  He  stated  that  the  Commission  is  wTongly  exempting 
other  City  employees  and  wrongly  determining  that  it  is  not  tasked  with  the  enforcement  of  Task 
Force  orders.  He  stated  that  the  Commission  cannot  adopt  regulations  that  will  overturn  what  the 
voters  have  decided.  He  stated  there  was  too  much  hubris  on  that  side  of  the  table.  [Mr. 
Monette-Shaw  submitted  a  written  statement,  which  has  been  included  at  the  end  of  these 
minutes.] 

Kimo  Crossman  elaborated  on  Mr.  Grossman's  comment.  He  discussed  Proposition  59,  a 
provision  adopted  with  83  percent  of  the  vote.  He  stated  that  a  regulation  cannot  overrule  a  law. 
He  stated  that  a  new  ruling  that  limits  the  right  of  access  shall  be  adopted  with  findings 
demonstrating  the  interest  protected  by  the  limitation  and  the  need  for  protecting  that  interest. 
He  stated  that  the  Commission  could  not  adopt  any  rules  without  those  findings. 

Ray  Hartz  stated  that  if  the  Commission  adopts  staffs  recommendation,  it  will  result  in  any 
person  making  a  public  records  request  to  direct  that  request  specifically  to  elected  officials, 
department  heads,  or  managerial  City  employees.  He  stated  that  the  other  possibility  would  be 
that  the  person  making  the  request  would  have  to  appeal  to  the  Supervisor  of  Records,  whose 
office  has  proven  hostile  to  records  requests.  He  stated  that  failing  to  do  so  would  leave  the 
requestor  dissatisfied  with  the  response  and  without  the  possibility  of  enforcement  from  the 
Ethics  Commission.  He  stated  that  he  filed  a  complaint  against  Luis  Herrera  in  order  to 
eliminate  the  excuse  for  not  hearing  the  complaint.  He  stated  that  everyone  will  only  make 
requests  to  elected  officials  or  department  heads  or  managerial  City  employees.  He  stated  that 
these  individuals  will  still  maintain  responsibility.  [Mr.  Hartz  also  submitted  a  written  statement 
which  has  been  included  at  the  end  of  these  minutes.] 

Hope  Johnson,  Chair  of  the  Sunshine  Ordinance  Task  Force,  encouraged  the  Commission  to 
schedule  a  joint  meeting  with  the  Task  Force.  Ms.  Johnson  disagreed  that  the  Commission 
cannot  hear  non- willful  violations  of  the  Sunshine  Ordinance. 

Chairperson  Hur  stated  that  he  appreciated  her  invitation  to  meet  with  the  Task  Force.  He  stated 
that  staff  provided  a  lengthy  analysis  and  that  he  devoted  a  lot  of  time  reviewing  the  materials. 
He  stated  that  he  proposed  to  discuss  each  decision  point,  but  reserv  e  motions  until  the  end  or  a 
later  date,  if  the  Commission  decides  to  hold  another  meeting  or  to  meet  with  the  Task  Force. 
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Commissioner  Studley  noted  that  the  Ordinance  has  serious  gaps  and  ambiguities.  She  stated 
that,  e\  en  if  there  is  not  agreement,  there  could  be  some  value  in  discussing  whether  the 
Commission  and  Task  Force  should  have  a  joint  meeting. 

Chairperson  Hur  staled  that  he  did  not  think  managerial  City  employees  should  be  added.  He 
suggested  possibK  changing  the  defmition  of  "department  head."  He  also  stated  that  the 
Commission  should  not  hear  non-willful  violations  at  all. 

Commissioner  Studley  stated  that  she  found  it  frustrating,  citing  the  Jewelle  Gomez  case  as  an 
example,  that  the  Commission  does  not  have  jurisdiction  over  those  who  are  supposed  to  provide 
inforniaiion  to  the  public.  She  suggested  exploring  whether  the  department  head  could  be  held 
responsible  tlirough  someone  else.  Commissioner  Hayon  stated  that  ultimately  the  department 
head  is  responsible  for  what  goes  on  in  the  department. 

C  hairperson  Hur  stated  that  the  Ordinance  itself  lists  elected  officials  and  department  heads  and 
ihai  the  Commission  should  stay  within  the  bounds  of  the  Ordinance.  Commissioner  Liu  asked 
about  the  Commission's  authority  for  drafting  regulations. 

Chairperson  Hur  recommended  that  the  Commission  move  to  the  next  decision  point  without  a 
vote.  He  stated  that  he  was  in  favor  of  staffs  view,  except  for  managerial  City  employees.  He 
stated  that  it  would  be  helpful  to  have  a  sense  of  what  the  Commissioners  think  the  issues  are  and 
address  them. 

Hope  Johnson  stated  that  specific  exemptions  exist  within  the  California  Public  Records  Act. 
She  stated  that  in  state  law  documents  are  all  public  and  it  is  the  City's  burden  to  show  an 
exemption  to  keep  them  from  being  disclosed.  She  stated  that  the  Task  Force's  experience  could 
help  the  Commission. 

Chairperson  Hur  stated  that  one  of  the  reasons  the  Commission  is  hearing  the  hem  was  to 
prevent  a  delay  in  implementing  the  regulations  to  improve  the  Commission's  response.  Ms. 
Johnson  stated  that  a  joint  meeting  would  be  beneficial.  She  stated  that,  even  if  you  do  not  hold 
a  joint  meeting,  Supervisor  Campos  may  call  both  groups  in  front  of  the  Government  Audit  and 
Oversight  committee. 

Decision  Point  2 

Public  Comment: 

Patrick  Monette-Shaw  stated  that  Commissioner  Ward's  response  regarding  the  Commission's 
iiirisdiction  and  some  of  the  questions  from  Commissioner  Studley  prove  that  the  Commission 
decs  noi  know  what  it  is  doing.  He  stated  that  the  Commission  should  continue  this  item.  He 
suggested  that  the  Commission  meet  with  the  Task  Force  and  Supervisor  Campos. 

Allen  Grossman  staled  that  he  recognized  that  the  Commission  has  a  need  to  adopt  regulations, 
but  that  the  cost  to  the  community  would  be  unimaginable.  He  stated  that  the  District  Attorney 
has  declined  to  enforce  the  Sunshine  Ordinance  and  the  Attorney  General  has  as  well.  He  stated 
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that  the  Ethics  Commission  is  the  only  other  body  that  has  that  capabihty.  He  stated  that  the  real 
question  is  whether  the  Commission  is  going  to  take  its  responsibility  and  enforce  the  orders  of 
the  Task  Force.  He  stated  that  limiting  jurisdiction  to  willful  violations  only  will  eliminate  the 
individual  requester's  ability  to  access  public  records  or  be  heard  at  a  pubHc  meeting. 

Kimo  Crossman  stated  that  if  there  is  ambiguity  in  the  Ordinance,  then  the  Commission  should 
interpret  it  broadly,  not  narrowly.  He  asked  why  the  Commission  is  continuing  considering  these 
points.  He  stated  that  if  there  is  a  question  of  interpretation,  then  the  Commission  should  contact 
the  Task  Force  as  they  are  the  experts.  He  stated  that  the  Task  Force  knows  the  relevant 
provisions  of  the  law  even  though  the  Commission's  staff  and  DC  A  do  not. 

Bruce  Wolfe,  Vice-Chair  of  the  Task  Force,  stated  that  he  hoped  the  two  groups  would  meet 
again  and  discuss  these  matters.  He  suggested  that  the  Commission  take  no  action. 

Richard  Knee,  Task  Force  member,  thanked  the  Commission  for  its  patience.  He  stated  that  the 
Task  Force  had  trouble  maintaining  a  quorum  and  the  Task  Force's  response  took  longer  than 
expected.  He  asked  that  the  Commission  consider  the  intent  of  all  Sunshine  laws.  He  suggested 
that  the  Commission  consult  Terry  Francke,  general  counsel  of  Califomians  Aware,  who  wrote 
the  original  language  of  the  1993  Ordinance.  He  also  stated  that  he  was  able  to  provide  contact 
information  for  the  co-drafters  of  Prop.  G,  Thomas  Burke  and  Stephen  LeBlanc. 

Allyson  Washburn  stated  that  she  was  the  Chair  of  the  Compliance  and  Amendments  Committee 
of  the  Task  Force.  She  suggested  a  joint  meeting  to  review  and  discuss  the  complex  issues.  She 
also  suggested  invitmg  the  people  Mr.  Knee  mentioned  as  well  as  the  Task  Force's  and  Ethics 
Commission's  DC  As. 

Ray  Hartz  stated  that  if  the  Commission  adopts  staffs  recommendation,  it  will  result  in  all 
boards  or  commissions  being  exempted  from  the  Ordinance.  He  stated  that  there  would  be  no 
available  avenue  to  the  Ethics  Commission  for  enforcement.  He  stated  that  the  Commission  has 
moral  and  ethical  responsibilities  and  should  place  pressure  on  members  of  boards  or 
commissions  to  comply  with  the  law.  He  stated  that  this  issue  arose  during  his  Sunshine 
complaint  with  the  Library  Commission.  He  suggested  that  the  Commission  meet  with  the  Task 
Force,  instead  of  leaving  work  to  staff.  [Mr.  Hartz  submitted  a  written  statement  which  exceeded 
the  150-word  limit  in  section  67.16  of  the  Sunshine  Ordinance.] 

.Suzanne  Maimeh,  Task  Force  member,  stated  that  it  has  been  unfortunate  that  the  Task  Force  has 
not  had  the  most  ideal  form  of  cooperation  and  communication.  She  suggested  a  joint  meeting. 

A  member  of  the  public  stated  that  Chairperson  Hur  insulted  Allen  Grossman.  He  told 
Commissioners  Hur  and  Studley  not  to  insult  elders  in  the  presence  of  other  elders. 

Chairperson  Hur  stated  that  he  had  reconsidered  his  earlier  proposal  and  suggested  tabling  the 
issue  for  further  discussion  with  the  Task  Force  or  perhaps  others.  The  other  Commissioners 
agreed. 

Motion  11-11-14-01  (Ward/Studley):  Moved,  seconded  and  passed  (5-0)  that  the 
Commission  table  the  discussion  of  this  item. 
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Public  Comment: 

A  member  of  the  public  suggested  that  the  Commissioners  read  the  Sunshine  Ordinance  closely. 
He  stated  that  most  people  who  file  complaints  choose  not  to  come  to  the  Ethics  Commission 
directly  as  the  Commission  does  not  support  open  government.  He  suggested  that,  after  the 
Commissioners  meet  with  Superv  isor  Campos,  the  Commission  amend  the  Ordinance  and  take  it 
to  the  voters. 

Ray  Hartz  stated  that  the  Commission  seemed  to  be  spending  more  time  discussing  what  it  could 
not  do  rather  than  what  it  can  do.  He  suggested  a  joint  meeting  with  the  Task  Force.  He  stated 
that  people  have  the  right  to  make  public  comment  before  a  policy  body. 

Richard  Knee  suggested  that  any  joint  meeting  the  Commission  may  consider  scheduling  with 
the  Compliance  and  .Ajnendments  Committee  should  be  held  after  the  New  Year. 

Commissioner  Studley  stated  that  she  did  not  want  to  leave  the  implication  that  Chairperson  Hur 
was  disrespectful  because  he  never  is  that.  Commissioner  Liu  agreed. 

Commissioner  Studley  wanted  to  thank  the  members  of  the  Task  Force  who  were  present  as  they 
presented  constructive  comments.  She  stated  that  there  seemed  to  be  a  genuine  invitation  to 
work  through  the  issues.  Commissioner  Hayon  stated  that  a  meeting  was  essential  and  only  this 
item  should  be  on  the  agenda.  Commissioner  Ward  agreed. 

IV.     Consideration  of  request  for  waivers  from  the  post-employment  bans  under 
Campaign  and  Governmental  Conduct  Code  sections  3.234(a)(1)  and  (a)(2). 

Commissioner  Ward  stated  that  he  had  never  met  Ms.  Bohee,  but  that  his  employer,  Verba 
Buena  Center  for  the  Arts,  is  a  San  Francisco  Redevelopment  Agency  (SFRA)  project  and 
receives  a  substantial  portion  of  its  annual  budget  from  SFRA.  For  that  reason,  he  asked  to  be 
recused  from  consideration  of  this  matter. 

Motion  11-11-14-02  (Liu/Hayon):  Moved,  seconded  and  passed  (4-0;  Ward  abstained)  that 
Commissioner  Ward  recuse  himself  from  this  matter  for  the  reasons  stated. 

Public  Comment: 
None. 

Executive  Director  St.  Croix  stated  that  the  redevelopment  agency  is  a  state  agency  and  not  a 
competing  interest  with  the  City.  He  stated  that  the  agency's  work  dovetails  with  the  City's 
work.  He  stated  that  Ms.  Bohee  will  be  doing  a  similar  job  to  what  she  was  doing  in  her 
previous  position  with  the  City. 

Tiffany  Bohee,  Executive  Director  of  SF  Redevelopment  Agency,  stated  that  she  had  previously 
been  a  project  director  for  the  Mayor's  Office  of  Workforce  and  Economic  Development 
(Ol-WD).  She  staled  that  the  OF, WD  projects  and  the  redevelopment  agency  arc  closely  aligned 
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and  have  the  same  goals.  She  stated  that  she  would  like  to  continue  that  goal  and  continue 
cooperating  with  her  former  employer. 

Commissioner  Liu  asked  whether  Ms.  Bohee  sought  a  waiver  for  the  legislative  package  only. 
Ms.  Bohee  stated  that  there  is  a  current  court  challenge  regarding  the  legislative  package  and, 
should  there  be  an  opportunity  for  redevelopment  to  continue,  she  would  continue  work  on  the 
legislative  package.  She  stated  that  the  court  should  make  a  decision  in  January  2012. 

Public  Comment: 
None. 

Commissioners  Studley  and  Liu  stated  that  the  Commission  should  take  waiver  requests 
seriously  and  review  them  carefully. 

Motion  11-11-14-03  (Studley/Hayon):  Moved,  seconded  and  passed  (4-0;  Ward  recused) 
that  the  Commission  grant  waivers  from  two  post-employment  restrictions  to  Tiffany 
Bohee,  as  set  forth  in  staffs  memorandum. 

V.  Closed  session. 

Motion  11-11-14-04  (Studley /Liu):  Moved,  seconded  and  passed  (5-0)  that  the  Commission 
move  into  closed  session. 

Public  Comment: 
None. 

The  Ethics  Commission  entered  into  closed  session  at  7:04  PM.  In  attendance  in  closed  session 
until  8:04  PM  were  all  five  members  of  the  Ethics  Commission,  Executive  Director  St.  Croix, 
Deputy  Executive  Director  Ng,  Deputy  City  Attorney  Givner,  Investigator  Chatfield, 
Investigator  Argumedo,  and  Respondent. 

[Break  at  8:04  PM.] 

[Return  from  break  at  8:12  PM.] 

Upon  return  to  closed  session,  in  attendance  until  8:24  PM  were  all  five  members  of  the  Ethics 
Commission,  Executive  Director  St.  Croix,  Deputy  Executive  Director  Ng,  Deputy  City  Attorney 
Mollie  Lee,  Investigator  Chatfield,  and  Investigator  Argumedo. 

From  8:24  PM  to  8:27  PM,  in  attendance  in  closed  session  were  all  five  members  of  the  Ethics 
Commission,  Executive  Director  St.  Croix,  Deputy  Executive  Director  Ng,  Deputy  City  Attorney 
Givner,  Investigator  Chatfield,  and  Investigator  Argumedo. 

The  Ethics  Commission  returned  to  open  session  at  8:27  PM. 

VI.  Discussion  and  vote  regarding  closed  session  action  and  deliberations. 
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Motion  11-1 1-14-05  (Hayon/Studley):  Moved,  seconded  and  passed  (5-0)  that  the 
C  omniission  finds  that  it  is  in  the  best  interests  of  the  public  not  to  disclose  its  closed 
session  deliberations  regarding  the  matters  discussed  in  closed  session. 

E\ccuti\  c  Director  St.  Croix  announced  that  the  Commission  had  reached  a  settlement 
agreement  rcgiirding  the  following  two  complaints:  Complaint  No.  28-101026  and  Complaint 
No.  03-061016.  The  Commission  approved  a  settlement  in  Complaint  No.  28-101026  related  to 
the  Common  Sense  Voters,  SF  2010,  Vote  for  Mark  Farrell  for  District  2  Supervisor  Committee 
("Respondent"),  whereby  Respondent  will  pay  $500  to  the  Commission.  The  Commission  also 
approved  a  settlement  in  Complaint  No.  03-061016  related  to  the  Mak  '06  Committee  (ID  No. 
12875^)5).  Jaynry  Mak,  and  Frances  Hsieh,  Treasurer  ("Respondents"),  whereby  Respondents 
will  pay  $18,000  to  the  Commission. 

Public  Comment: 

David  Pilpel  asked  whether  the  documents  relating  to  the  complaints  were  available  or  whether 
the  material  terms  could  be  disclosed.  Chairperson  Hur  stated  that  the  information  would  be 
posted  on  the  Commission's  w^ebsite  the  following  day.  Mr.  Pilpel  also  questioned  the  presence 
of  a  non-City  employee  during  closed  session.  Chairperson  Hur  stated  that  it  was  appropriate  for 
that  individual  to  be  present  during  closed  session. 

VII.    Continuation  of  consideration  of  possible  amendments  to  the  Campaign  Finance 
Reform  Ordinance. 

Deputy  Director  Ng  recommended  that  the  Commission  continue  Decision  Points  7c- 1,  7c-2,  and 
7d. 

Decision  Point  7a 

Ms.  Ng  stated  that  these  changes  would  eliminate  the  requirement  that  candidates  file  a  statement 
declaring  that  they  will  seek  funds. 

Public  Comment: 
None. 

Motion  11-11-14-06  (Ward/Liu):  Moved,  seconded  and  passed  (5-0)  that  the  Commission 
adopt  Decision  Point  7a. 

Decision  Point  7b 

Public  Comment: 

David  Pilpel  stated  that  he  had  no  objections,  but  suggested  that  those  receiving  public  funds  be 
required  to  follow  a  local  hiring  rule  in  order  to  keep  Jobs  in  the  City.  He  also  suggested  that  the 
Commission  place  other  types  ol"  restrictions  on  public  funds. 

Larry  Bush  stated  that  the  Commission  should  ensure  that  any  restrictions  it  sought  to  place  on 
those  receiving  public  funds  be  consistent  with  state  laws.  He  suggested  a  requirement  that  at 
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least  one  communication  should  go  to  every  San  Francisco  voter,  in  order  to  encourage  voter 
participation. 

Motion  11-11-14-07  (Ward/Hayon):  Moved,  seconded  and  passed  (5-0)  that  the 
Commission  adopt  Decision  Point  7b. 

Decision  Point  7f 

The  Commission  continued  discussion  of  this  decision  point. 
Decision  Point  7e 

Ms.  Ng  stated  that  this  decision  point  clarifies  the  audit  situation.  She  stated  that  the 
Commission  currently  has  two  auditors  and  they  have  been  engaged  in  monitoring  the  public 
finance  system.  She  stated  that  audits  of  public  finance  candidates  could  begin,  but  the  other 
audits  could  begin  at  a  later  time. 

The  Commissioners  expressed  concern  at  having  no  set  start  date  for  audits.  Chairperson  Hur 
suggested  a  year. 

Public  Comment: 

David  Pilpel  agreed  that  the  audits  should  begin  as  soon  as  possible.  He  suggested  that  the 
losing  candidates  should  be  audited  first. 

Larry  Bush  recommended  language  to  allow  this  issue  to  be  revisited  when  technology  impro\'es. 

The  Commissioners  recommended  a  tune  limit  and  differentiating  between  random  and  targeted 
audits.  Ms.  Ng  recommended  removing  Decision  Point  7e  from  consideration.  The  Commission 
agreed. 

Decision  Point  8 

Public  Comment: 
None. 

Motion  11-11-14-08  (Ward/Hayon):  Moved,  seconded  and  passed  (5-0)  that  the 
Commission  adopt  Decision  Point  8. 

Decision  Point  9 

Public  Comment: 

David  Pilpel  asked  what  would  happen  if  someone  requested  to  receive  mail  notice.  Ms.  Xg 
stated  that  staff  would  make  that  arrangement.  Mr.  Pilpel  suggested  informing  the  media  and 
creating  a  media  list. 

Mr.  St.  Croix  stated  that  the  Commission  ahready  had  a  media  list.  He  stated  that  the  media 
receives  all  press  releases  that  the  Commission  issues. 
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Motion  1 1-1 1-14-09  (Hayon/Liu):  Moved,  seconded  and  passed  (5-0)  that  the  Commission 
ado[)t  Decision  Point  9. 

Decision  Point  10 

Public  Comment: 
None. 

Motion  1 1-11-14-10  (Hayon/Liu):  Moved,  seconded  and  passed  (5-0)  that  the  Commission 
adopt  Decision  Point  10. 

Decision  Point  1 1 

Ms.  Ng  stated  that  statY  proposed  to  expand  the  current  prohibition  to  communications  and  not 
just  campaign  ads. 

Public  Comment: 

David  Pilpel  asked  for  an  example  of  what  is  not  currently  prohibited.  Ms.  Ng  stated  that 
information  on  a  campaign's  website  is  not  currently  encompassed  by  the  law.  Mr.  Pilpel  also 
questioned  whether  there  were  any  First  Amendment  issues  with  applying  this  to  third  party 
expenditures. 

Larr\-  Bush  asked  whether  door  hangers  had  been  included.  DCA  Givner  stated  they  had  not. 

David  Pilpel  asked  whether  the  intent  was  to  delete  campaign  advertisement  or  add 
communications.  DCA  Givner  stated  that  the  new  definition  of  "communications"  would 
include  campaign  advertisement.  The  Commissioners  then  discussed  a  numerical  threshold  with 
an  advertisement  that  is  publicly  displayed.  Ms.  Ng  suggested  creating  a  financial  limit  (ex., 
$1,000  or  more)  instead  of  the  advertisement  reaching  a  certain  number  of  people. 

Anita  Mayo  stated  that  the  $1,000  or  more  limit  exists  elsewhere  in  CFRO.  She  also  suggested 
creating  a  presumption  in  the  statute  regarding  billboards  or  radio  or  television  advertisements. 
Commissioner  Studley  expressed  concerns  that  the  internet  cost  to  a  committee  may  be  marginal 
and  may  not  be  limited  by  this  amendment. 

Larry  Bush  stated  that  he  did  internet  ads  with  the  SF  Bay  Guardian  that  had  80,000  impressions 
for  $900. 

Commissioner  I  lur  suggested  continuing  this  item. 
Decision  Point  12 

Ms.  Ng  stated  that  this  decision  point  covered  clean  up  of  the  proposed  ordinance  based  upon 
what  the  Commission  adopted  at  its  last  meeting. 

Public  Comment: 

David  Pilpel  referenced  a  chart  IVom  staffs  September  8.  201 1  memorandum.  He  asked  whether 
staff  could  update  the  chart. 
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Motion  11-11-14-11  (HurAVard):  Moved,  seconded  and  passed  (5-0)  that  the  Commission 
adopt  Decision  Point  12. 

Decision  Point  1 3 

Public  Comment: 

David  Pilpel  suggested  that  the  operative  date  be  amended.  He  noted  a  typographical  error  on 
line  1 7,  page  1 . 

DCA  Givner  stated  that  staffs  intent  was  to  adopt  these  amendments  in  September,  so  that  they 
would  be  effective  in  January  2012.  He  stated  that  effective  dates  should  always  be  included. 
He  offered  to  amend  the  language. 

Motion  11-11-14-12  (Ward/Hayon):  Moved,  seconded  and  passed  (5-0)  that  the 
Commission  adopt  Decision  Point  13,  as  amended. 

Chairperson  Hur  thanked  staff  and  the  public. 

VIII.  Consideration  of  legislation  to  delay  certification  of  Supervisorial  candidates  as 

eligible  to  receive  public  funds  in  the  November  2012  election  until  the  supervisorial 
district  lines  have  been  finally  revised  by  the  Redistricting  Task  Force. 

Executive  Director  St.  Croix  stated  that  the  Redistricting  Commission  may  not  finish  its  work 
until  March  or  April  2012.  He  stated  that  candidates  for  Supervisor  could  still  apply  for  funds 
and  staff  could  review  applications,  but  that  checks  would  not  be  distributed  until  the  lines  are 
finalized. 

Public  Comment: 

David  Pilpel  asked  whether  staff  determines  whether  a  candidate  lives  in  the  district. 

Motion  11-11-14-13  (Studley/Hayon):  Moved,  seconded  and  passed  (5-0)  that  the 
Commission  approve  staffs  recommendations  to  delay  certification. 


IX.  Minutes  of  the  Commission's  special  meeting  of  October  19,  2011. 

Motion  11-11-14-14  (Ward/Studley):  Moved,  seconded  and  passed  (5-0)  that  the 
Commission  adopt  the  minutes  of  the  Commission's  special  meeting  of  October  19,  2011,  as 
amended. 

Public  Comment: 

David  Pilpel  noted  that  Anita  Mayo  was  misspelled  on  page  7. 

X.  Executive  Director's  Report. 
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Mr.  St.  CroLx  stated  that  staff  would  update  numbers  in  the  revenues  report  in  next  month's 
report.  He  stated  that  the  Oxcrsighi  C'ommitiee  adq^ted  legislation  to  require  that  Commission 
meetings  be  televised.  1  Ic  stated  that  Super\  isor  Campos  wanted  to  include  the  Task  Force  as 
well,  but  could  not,  so  it  will  be  introduced  in  separate  legislation.  He  stated  that  televised 
meetings  will  begin  on  the  fourth  Monday  of  January  2012.  He  also  reminded  the 
Commissioners  that  they  needed  to  complete  anti-harassment  training  and  that  they  could  do  so 
through  a  tutorial  online. 

Chairperson  Hur  thanked  staff  for  getting  the  Commission  tlirough  a  busy  election  season. 
Public  Comment: 

Da\  id  Pilpel  stated  that  Proposition  F  failed  and  suggested  that  the  Commission  discuss  the 
status  at  a  future  meeting. 

Larry  Bush  stated  that  he  was  a  member  of  the  group  that  worked  to  oppose  Proposition  F.  He 
stated  that  tlie  Campaign  Consultant  Ordinance  needed  to  be  amended,  but  that  there  are  still  a 
number  of  issues  that  need  to  be  addressed.  He  stated  that  he  is  happy  to  meet  with  the 
Commissioners. 

Commissioner  Ward  stated  that  this  meeting  was  likely  to  be  his  last  with  the  Commission.  He 
stated  that  he  had  been  on  the  Commission  for  six  years  and  it  was  time  to  step  aside  and  let 
someone  else  do  their  public  service.  He  stated  that  he  appreciated  working  with  the  current  and 
past  Commissioners  and  especially  appreciated  the  work  staff  has  done. 

Chairperson  Hur  stated  that  the  Commission  has  greatly  appreciated  his  service  and  that  he  has 
learned  a  great  deal  from  Commissioner  Ward  and  cherished  his  comments  and  guidance  on 
these  issues.  Mr.  St.  Croix  stated  that  Commissioner  Ward's  insights  have  been  great  and  that  he 
and  the  staff  have  appreciated  his  intellect  and  comments.  Commissioner  Ward  stated  he  would 
return  and  make  public  comment. 

XI.      Items  for  future  meetings. 

Commissioner  Studley  stated  that  there  had  been  commentary  about  the  public  financing  system. 
She  asked  what  limitations  there  were  on  Commissioners  conversing  about  that  issue.  Mr.  St. 
Croix  stated  that  the  limitations  on  Commissioners  and  staff  are  on  political  activity.  He  stated 
that  dissemination  on  factual  information  is  permitted. 

Chairperson  Hur  stated  that  he  was  looking  forward  to  the  results  of  the  upcoming  Interested 
Persons'  meetings. 

Public  Comment: 

Larry  Bush  suggested  that  the  Commission  discuss  contributions  from  contractors  with  the  City. 

David  Pilpel  agreed  with  Mr.  Bush.  He  suggested  that  the  Commission  ensure  complicince  by 
campaigns  and  treasurers. 
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XII.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

None. 

XIII.  Adjournment. 

Motion  11-11-14-15  (Ward/Liu):  Moved,  seconded  and  passed  (5-0)  that  the  Commission 
adjourn. 

Public  Comment: 
None. 

Meeting  adjourned  at  9:55  PM. 
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I  his  siinimarv  statement  n  as  provided  by  the  speaker,  Ray  Hartz.  The  content  is  neither 
<:c'iict  atcd  b> ,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
C  ommission. 


This  public  comment  is  in  reference  to  the  SOTF  OD  #10054,  which  was  the  basis  of 
EC  complaint  #06-110816.  This  OD  was  sent  to  this  commission  for  enforcement  and 
summarily  dismissed  by  the  staff  without  a  hearing.  Let  me  be  perfectly  clear;  this  is  an 
issue  of  free  speech!  Not  only  is  it  free  speech,  but,  political  free  speech!  Not  only  is  it 
political  free  speech,  but,  dissenting  political  free  speech  which  is  protected  by  both  the 
United  States  and  California  Constitutions!  The  ONLY  reason  for  the  position  taken  by 
the  Library  Commission  is  to  ensure  that  dissenting  political  free  speech,  and  the 
political  thought  that  the  speech  represents,  does  not  find  its  way  into  the  official  record 
of  the  Library  Commission  meetings.  As  opined  by  the  Attorney  General  of  California: 
"Any  attempt  to  restrict  the  content  of  such  speech  must  be  narrowly  tailored  to 
effectuate  a  compelling  state  interest." 
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This  summary  statement  was  provided  by  the  speaker,  Patrick  Monette-Shaw.  The  content 
is  neither  generated  by,  nor  subject  to  approval  or  verijfication  of  accuracy  by,  the  Ethics 
Commission. 


The  Ethics  Commission  is  again  displaying  mindboggling  hubris,  proposing  regulations 
stipulating  how  it  will  handle  Sunshine  complaints  referred  for  enforcement. 

Decision  Point  #1  asserts  Ethics  will  "enforce  or  review  only  allegations  of  willful 
Sunshine  violations  by  elected  officials,  department  heads  and  managerial  City 
employees,"  wrongly  exempting  other  employees  who  may  violate  the  Sunshine 
Ordinance. 

Ethics  wrongly  believes  it  isn't  tasked  anywhere  in  the  Sunshine  Ordinance  with 
enforcing  orders  of  determination  from  the  Task  Force;  instead  Ethics  believes  only  the 
District  Attorney  or  the  Attorney  General  are  tasked  with  enforcement  of  public  records 
requests. 

Decision  Point  3(a)  permits  Ethics  director  John  St.  Croix  to  conduct  his  own 
investigation  of  Sunshine  complaints,  in  effect  permitting  him  to  re-adjudicate  initial  Task 
Force  hearings. 


None  of  the  proposed  decision  points  and  none  of  these  proposed  regulations  were 
approved  by  voters.  Ethics  may  not  adopt  mere  "regulations"  that  overturn  Sunshine 
open  government  laws  voters  passed. 
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This  summan  statement  was  provided  by  the  speaker,  Ray  Hartz.  The  content  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission. 


These  comments  reference  Decision  Point  1.  If  the  Ethics  Commission  decides  to  adopt 
this  staff  recommendation  as  is,  common  sense  says  it  will  result  in  any  person  making 
a  public  records  request  directing  that  request  specifically  to  "elected  officials, 
department  heads,  and  managerial  City  employees."  If  they  do  not,  they  will  be  in  the 
position  of  working  their  way  through  a  bureaucratic  thicket,  until  they  reach  "elected 
officials,  department  heads,  and  managerial  City  employees."  Or,  worse  yet,  having  to 
appeal  to  the  Supervisor  of  Records  (read  City  Attorney),  whose  Office  has  repeatedly 
provide  to  be  hostile  to  records  requests,  representing  everything  in  terms  to  which 
Attorney/Client  privilege  applies.  In  the  alternative,  failing  to  do  so  would  place  the 
requestor,  dissatisfied  with  a  response,  in  the  position  of  appealing  the  matter  to  the 
Sunshine  Ordinance  Task  Force,  without  the  possibility  of  any  enforcement  from  the 
Ethics  Commission. 
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25  Van  iNess  Ave.,  Suite  220 
San  Francisco,  CA  94102 
Phone  252-3100  Fax  252-3112 


SAN  FRANCISCO  ETHICS  COMMISSION 
NPTICE  OF  REGULAR  MEETING 
December  12,  2011  5:30  P.M. 
^  0  and  AGENDA 

/  Room  408  City  Hall 

^/'V"  1  Dr.  Carlton  B.  Goodlett  Place,  San  Francisco 


I.  Call  to  order  and  roll  call. 

II.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

within  the  jurisdiction  of  the  Ethics  Commission. 

III.  Consideration  of  proposed  amendments  to  the  Statement  of  Incompatible  Activities 

(SIA)  for  the  Department  of  Human  Resources  (DHR).  The  DHR  has  asked  that  its 
SIA  be  amended  so  that  it  better  aligns  with  the  department's  confidentiality  policy. 
A  staff  memo  on  the  draft  amendments  is  available  at  the  Commission  office  and  on 
its  website.  (Discussion  and  possible  action.) 

rv.  Consideration  of  possible  amendments  to  the  Campaign  Finance  Reform  Ordinance 

(CFRO),  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  1.100 
et  seq.,  related  to  the  public  financing  programs  for  candidates  for  the  Board  of 
Supervisors  and  Mayor.  Staff  is  proposing  several  changes  to  the  CFRO  in  light  of 
the  Supreme  Court's  decision  finding  that  Arizona's  matching  public  funds 
program  burdens  political  speech,  as  well  as  feedback  about  the  public  financing 
program  in  the  past  year.  At  this  meeting,  the  Commission  will  consider  staffs 
recommendations  and  provide  direction  for  the  crafting  of  legislation  on  changes 
that  may  include  but  are  not  limited  to:  establishing  new  qualification  requirements 
for  candidates,  setting  the  amount  of  public  funds  that  may  be  disbursed,  delaying 
the  disbursement  date  of  public  funds,  changing  the  qualify  ing  and  matching  funds 
formula,  and  either  continuing  with  an  adjustable  individual  expenditure  ceiling  or 
placing  a  cap  on  the  amount  of  public  funds  that  may  be  disbursed  to  each  certified 
candidate.  A  staff  report  will  be  available  at  the  Commission  office  and  on  its 
website.  (Discussion  and  possible  action.) 

V.  Closed  session.  (Discussion  and  possible  action.) 

Closed  session  held  pursuant  to  Charter  section  C3.699-13,  Brown  Act  section  54956.9 
(a)  and  (c)  and  Sunshine  Ordinance  section  67.10(d)  to  discuss  anticipated  litigation  as 
plaintiff. 
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Conference  with  Legal  Counsel:  Anticipated  litigation  as  plaintiff 

Number  of  possible  cases:  1 

VI.  Discussion  and  vote  regarding  closed  session  action  and  deliberations.  (Discussion  and 

possible  action.) 

Discussion  and  vote  pursuant  to  Brown  Act  section  54957.1  and  Sunshine  Ordinance 
section  67.12  on  w  hether  to  disclose  any  action  taken  or  discussions  held  in  closed 
session  regarding  anticipated  litigation. 

Motion:  The  Charter  provides  that  deliberations  regarding  complaints  are 
confidential.  Pursuant  to  section  C3. 699-13,  the  Ethics  Commission  finds  that  it  is  in 
the  best  interests  of  the  public  (not)  to  disclose  its  closed  session  deliberations  re: 
anticipated  litigation. 

VIL  Minutes  of  the  Commission's  regular  meeting  of  November  14,  2011.  (Discussion 

and  possible  action.) 

Vlll.  Executive  Director's  Report.  An  update  of  important  Ethics  Commission  staff 

activities  since  the  previous  monthly  meeting.  The  written  report,  which  is  available 
at  the  Commission  office  and  on  its  website,  covers  the  budget,  the  investigation  and 
enforcement  program,  revenues,  campaign  finance  disclosure  program,  revenues, 
public  financing/campaign  finance  audit  program,  lobbyist  program,  campaign 
consultant  program,  and  outreach  and  education.  Any  of  these  subjects  may 
potentially  be  part  of  the  Director's  presentation  or  discussed  by  the  Commission. 
(Discussion.) 

IX.  Items  for  future  meetings.  Commissioners  may  propose  items  for  future  agendas 

and  the  Commission  may  determine  the  priority  of  these  items.  (Discussion.) 

X.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 

w  ithin  the  jurisdiction  of  the  Ethics  Commission. 

XI.  Adjournment. 


Know  Your  Rishts  Under  the  Sunshine  Ordinance 
Government's  duty  i\  in  s.ric  th,'  public,  reaching  its  decision  in  full  view  of  the  public.  Commissions,  hoards,  councils  and  other 
agencies  of  the  City  and  (  nuniv        to  conduct  the  people's  business.  This  ordinance  assures  that  deliberations  are  conducted 
before  the  people  and  thai  ( ity  operations  are  open  to  the  people 's  review.  For  more  information  on  your  rights  under  the 
Sunshine  Ordinance  or  to  report  a  violation  of  the  ordinance,  contact  Chris  Rustoni  by  mail  to  Administrator,  Sunshine  Ordinance 
Task  Force,  1  Dr.  Carlton  B.  Goodlelt  Place,  Room  2-l-i.  San  Francisco  CA  94102-468'):  hy  plume  at  4I>  >>4  ".V;  by  fi.x  at  415 
554  7854;  or  by  email  at  solf^a  sfnov.org.  Citizens  interested  in  obtaining  a  free  copy  of  the  Sunshine  Ordinance  can  reipjcsi  a  copy 
from  Mr.  Rustom  or  hy  printing  Chapter  67  of  the  San  I  ramisco  Administrative  Code  on  the  Internet. 
h  tip  .//WH'H'.  v/g  ov.o  rii/<iu  nsh  in  eJ 

If  any  materials  related  to  an  item  on  this  agenda  have  been  distributed  to  the  Ethics  Commission  after  distribution  of  the  agenda 
packet,  those  materials  are  available  for  public  inspection  at  the  Fthics  Commission,  25  Van  Ness  Avenue,  Suite  220,  San 
Francisco,  during  normal  office  hours. 

The  ringing  of  and  use  of  cell  phones,  pagers  and  similar  sound-producing  electronic  devices  are  prohibited  at  this  meeting.  Please 
be  advised  that  the  Chair  may  order  the  removal  from  the  meeting  room  of  any  person(s)  responsible  for  the  ringing  or  use  of  a  cell 
phone,  pager,  or  other  similar  \ound-producing  devices. 
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This  location  is  wheelchair  accessible.  In  order  to  assist  the  City 's  efforts  to  accommodate  persons  with  severe  allergies, 
environmental  illnesses,  multiple  chemical  sensitivity,  or  related  disabilities,  attendees  at  public  meetings  are  reminded  that  other 
attendees  may  be  sensitive  to  various  chemical-based  products.  Please  help  the  City  accommodate  these  individuals. 
Individuals  and  entities  that  influence  or  attempt  to  influence  local  legislative  or  administrative  action  may  be  required  by  the  San 
Francisco  Lobbyist  Ordinance  [SF  Campaign  &  Governmental  Conduct.  Code  §  2.100]  to  register  and  report  lobbying  activity.  For 
more  information  about  the  Lobbyist  Ordinance,  please  contact  the  Ethics  Commission  at  25  Van  Ness  .Avenue,  Suite  220,  San 
Francisco,  CA  94102;  telephone  (415)  252-3100;  fax  (415)  252-3112  and  web  site  www.sfethics.org 

S:\AGENDA\20U\12.12.1I.doc 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Date:  December  1,  201 1 

To:  Members,  Ethics  Commission 


From:  John  St.  Croix,  Executive  Director 

By:      Mabel  Ng,  Deputy  Executive  Director 

Re:  Amendment  of  DHR's  SIA 


The  Department  of  Human  Resources  ("DHR")  has  asked  that  its  Statement  of 
Incompatible  Activities  ("SIA")  be  amended  to  clarify  certain  of  its  provisions  and  to 
ensure  that  the  SIA  reflects  DHR's  policies  on  the  confidentiality  of  information.  A 
representative  of  the  department  will  attend  the  Commission's  December  12,  201 1 
meeting  to  discuss  the  changes  and  answer  questions  from  the  Commission.  Because 
staff  believes  that  the  changes  are  in  line  with  DHR's  confidentiality-  policies  and  will 
provide  clearer  guidance  to  employees,  staff  recommends  that  the  Commission  approve 
the  changes. 

Background 


Each  City  department  has  an  SIA  that  identifies  outside  activities  that  are  inconsistent, 
incompatible,  or  in  conflict  with  the  duties  of  the  officers  and  employees  of  a  Cit\' 
department,  board,  commission  or  agency.  The  SIAs,  adopted  by  the  Ethics 
Commission  after  extensive  meetings  with  City  employee  labor  unions,  have  the  force 
of  law,  just  as  if  they  were  codified  in  a  conflict-of-interest  ordinance.  See  San 
Francisco  Campaign  and  Governmental  Conduct  Code  §  3.218.' 

In  addition  to  listing  outside  activities  that  are  incompatible,  inconsistent,  or  in  conflict 
with  each  particular  department's  mission,  each  SIA  also  states  that  no  officer  or 
employee  may: 

•   use  City  resources  for  non-City  purposes; 


^  The  voters  adopted  section  3.218  as  part  of  Proposition  E  in  November  2003.  That  measure  required  all 
City  departments  to  submit  draft  SIAs  to  the  Ethics  Commission  for  consideration  by  August  2004.  Based 
on  feedback  from  the  Civil  Service  Commission,  which  held  hearings  on  the  SIAs  from  2004  -  2006,  the 
Commission  adopted  a  template — which  it  amended  several  times — that  sets  forth  standard  language  to  be 
included  in  every  department,  board  and  commission's  SIA.  Between  Februarv-  2006  and  September  2008, 
the  Ethics  Commission  held  hearings  to  approve  the  SIAs  for  all  the  City's  departments,  boards  and 
commissions.  Throughout  the  process,  the  Commission's  staff  and  the  DHR  invited  every  City  employee 
union  to  attend  meet  and  confer  discussions  regarding  template  and  department-specific  language.  The 
staff  held  dozens  of  meetings  with  unions  between  October  2006  and  March  2008.  The  Commission  finally 
approved  the  last  of  the  SIAs  at  its  meeting  on  September  8,  2008;  and  all  the  SIAs  took  effect  30  days 
later,  on  October  8,  2008. 
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•  sell,  use  or  publish,  without  appropriate  authorization,  non-public  materials  prepared  on 
C'ii>  linic  or  while  using  City  property: 

•  use  his  or  her  C'il\  title  or  designation  in  any  communication  lor  private  gain  or 
advantage;  or 

•  receive  any  gilt  for  doing  his  or  her  job. 

During  the  de\  elopment  of  the  SIAs,  the  Ethics  Commission  invited  departments  to  propose  their 
own  proN'isions  to  go\  em  only  their  officers  and  employees.  Representatives  of  each  department 
met  w  ith  Ethics  staff  in  crafting  these  provisions,  and  in  general,  staff  deferred  to  the 
departments  in  identifying  issues  that  required  special  language  in  the  SIAs.  Each  SIA  was 
subject  to  meet  and  confer  with  the  unions  prior  to  fmal  approval  of  each  SIA  by  the  Ethics 
Commission. 

Under  section  3.2 1 8.  the  Ethics  Commission  may  amend  any  department's  SIA.  Prior  to  the 
Commission's  fmal  amendment  of  any  SIA  that  would  affect  officers  or  employees  represented 
by  a  union,  representatives  of  the  City,  on  behalf  of  the  Ethics  Commission,  must  meet  and 
confer  with  unions  that  represent  the  affected  officers  or  employees.  See  Ethics  Commission 
Regulations  Related  to  Conflicts  of  Interest  ("EC  Reg.")  Regulation  3. 2 18- 1(d).  Following  that 
meet-and-confer  process,  the  Commission  must  hold  a  hearing  to  consider  each  proposed 
amendment  after  providing  appropriate  notice  to  the  department,  the  affected  imions  and  the 
Civil  Service  Commission. 

The  Commission  will  consider  the  draft  amendments  at  its  December  12,  201 1  meeting.  All  the 
unions  that  represent  employees  at  DHR  and  the  Civil  Service  Commission  have  been  notified  of 
the  meeting.  DHR,  which  under  the  Charter  represents  the  City  in  negotiations  with  unions,  has 
already  met  and  conferred  v^ith  the  affected  unions  about  the  proposed  changes;  thus,  the 
Commission  may  fmally  approve  the  amendments  at  its  December  12,  201 1  meeting.  Within 
two  days  of  such  approval,  the  Executive  Director  must  provide  to  the  department  a  copy  of  the 
final  version  of  the  approved  SIA. 

The  proposed  changes  in  DHR's  SIA 

The  non-template  language  in  DHR's  SIA  primarily  appears  in  section  III.A.l,  which  sets  forth 
four  restrictions  on  activities  of  DHR  officers  and  employees.^  The  provisions  are  stated  below 
in  hold  italic  text;  proposed  changes  are  set  forth  in  underlined  or  strike-through  text. 

a.        \o  officer  or  employee  may  provide  information  about  the  processes  and  procedures  of 
the  Department  that  is  not  otherwise  available  to  the  public. 

hxample.  .\o  officer  or  employee  may  reveal  or  discuss  any  examination  content  or 
other  confidential  information  rciiardinij  the  examination  prior  to  the  administration 
of  the  examination  to  any  candidate  or  other  individual  not  involved  in  the 


^  Under  the  SIA,  an  (il'liccr  or  cniploxcc  nia>  civjul'c  in  an  aclivil)  proscribed  in  section  lU.A.UaHe)  if  the  officer 
or  employee  obtains  an  acl\ani.cd  wniicn  ik icrmnialion  Ironi  llic  dcpartnionl  head  or  appointing  officer  that  such 
activity  is  actually  not  iiicoinpaiible.  inconsistent  or  in  eonllicl  witli  the  olficer's  or  employee's  duties. 
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examination  preparation  or  administration  of  that  examination  unless  expressly 
authorized  to  do  so  by  the  director  or  designee. 


Example.  No  officer  or  employee  may  distribute  or  utilize  proprietary  training 
materials  or  resources  unless  expressly  authorized  to  do  so  by  the  director  or  designee. 

b.  No  officer  or  employee  may  utilize  or  access  confidential  information  in  the 
Department's  possession  to  advance  the  private  interest  of  himself  or  herself  or  others  for  any 
unauthorized  purpose. 

Example.  No  officer  or  employee  may  use  proprietary  software,  processes  or  data, 
whether  developed  by  or  used  by  or  licensed  to  the  City,  for  private  gain  or  advantage, 
or  the  gain  or  advantage  of  another  for  any  purpose  not  authorized  by  the  Department. 

Example.  No  officer  or  employee  may  use  confidential  information  regarding  any  City 
employee  for  any  purpose  not  authorized  by  the  Department. 

c.  Except  as  necessary  to  carry  out  his  or  her  official  duties,  no  officer  or  employee  may 
apply  any  pay  provisions  to  gain  a  personal  benefit  or  advantage,  or  to  benefit  or  disadvantage 
any  other  person  with  whom  the  officer  or  employee  has  a  personal  or  business  relationship. 

d.  No  officer  or  employee  may  distribute  Department  publications,  mailing  lists  and-ar 
examination  materials  for  personal  remuneration  or  benefit,  or  for  the  remuneration  or 
benefit  of  a  third  party  unless  authorized  to  do  so  by  the  director  or  designee. 

Reasons  for  the  proposed  changes  in  DHR's  SI  A 

DHR  states  that  the  revisions  are  intended  to  clarify  that: 

•  Examination  materials  remain  confidential  even  after  the  administration  of  the 
examination; 

•  Employees  may  distribute  or  utilize  proprietary  materials  as  long  as  they  are  authorized 
to  do  so; 

•  Officers  and  employees  may  not  utilize  or  access  confidential  information  for  any 
unauthorized  purpose,  not  only  because  such  use  will  advance  their  private  interests  or 
the  private  interests  of  others; 

•  Officers  and  employees  may  not  distribute  DHR  publications,  mailing  lists  or 
examination  materials  for  any  purpose  unless  authorized  to  do  so,  not  only  because  such 
distribution  is  for  personal  remuneration  or  benefit,  or  for  the  remuneration  or  benefit  of  a 
third  party. 

DHR  adds  that  the  proposed  revisions  to  DHR's  SIA  are  consistent  with  the  Civil  Serv  ice  Rules, 
public  records  laws  and  DHR  policy.  Under  Civil  Service  Commission  Rules,  examination 
materials  are  confidential.^  Aside  from  the  fact  that  such  materials  are  considered  proprietar\- 


^  Civil  Service  Rule  1 1 1.1 1.4  (Rating  Keys)  provides  that  inspection  privileges  to  not  apply  to  questions  or  answers 
in  standard  or  continuous  examinations.  Civil  Service  Rule  111.10  (Copying  of  Examination-Related  Materials) 
prohibits  anyone  from  copying  or  making  notes  or  outlines  of  examination-related  materials.  (The  Civil  Service 
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and  confidential  providing  an  applicant  any  previous,  current  or  future  related  examination 
materials  w  ould  give  them  an  unfair  advantage  over  other  applicants  for  that  examination  or  a 
related  examination. 

The  revisions  are  also  intended  to  align  the  SIA  with  DHR's  Confidentiality  Agreement  and 
Statement  t^f  l  'mpU\\  ee  Statement  of  Responsibility  ("Agreement'"),  which  was  recently  adopted 
b>  1)1  IR  and  will  be  rolled  out  to  all  employees  along  with  the  amended  SIA.  As  noted  in  the 
ALirecment.  employees  at  1)1  IR  "are  in  the  unique  and  responsible  position  of  having  access  to 
anil  being  aware  of  an  array  of  highly  sensitive  confidential  information  including  examination 
materials,  medical  records,  and  personal  information.'"  The  Agreement  makes  clear  that 
"Disclosure  of  this  information  to  other  parties  or  colleagues  is  allowed  only  when  it  is  legally 
required  or  essential  to  the  operation  of  the  City,  and  then  it  is  disclosed  strictly  on  a  need-to- 
know  basis."'  Each  DHR  employee  is  required  to  read  and  sign  the  agreement.  See  attached 
Confidentiality  Agreement  and  Statement  of  Responsibility. 

DHR  Met  and  Conferred  with  Its  Unions 

On  September  30,  201 1,  DHR  notified  the  unions  that  represent  its  employees  (MEA;  SEIU, 
Local  1021 ;  and  IFPTE,  Local  21)  of  the  proposed  changes  to  the  SIA  and  invited  them  to  meet 
and  confer  with  DHR  to  discuss  any  questions,  comments  or  concerns  they  may  have.  See 
attached  notice  sent  to  the  unions  from  Jennifer  Johnston.  MEA  did  not  respond.  However  DHR 
met  with  SEIU,  Local  1021  on  October  14,  201 1;  and  with  IFPTE,  Local  21  on  October  12, 
201 1 .  The  unions  expressed  no  concern  about  the  proposed  changes,  as  long  as  DHR  provides 
some  training  on  the  SIA,  which  DHR  plans  to  do  as  soon  as  the  amendments  are  approved. 

Staffs  recommendation 

For  the  reasons  set  forth  above,  staff  recommends  that  the  Commission  approved  the  proposed 
changes  to  the  SIA  of  DHR. 


S:\Conflicts  of  Interest\Incompatibility  StatementsVHuman  Resources  DepartmentVmem  to  EC  re  amendments  12.201 1. doc 


Rules  may  be  accessed  on  the  Civil  Service  Commission  website  at  www.sfgov.org/civil_service).  California 
Government  Code  section  6254(g)  (the  California  Public  Records  Act)  exempts  from  disclosure  any  "test  questions, 
scoring  keys,  and  other  examination  ci;iia  used  li^  aJniinisicr  a  licensing  examination,  examination  for  employment." 
In  addition,  Civil  Service  Rule  1 1 1  .'M  (  Aid,  lliiuli  iikc.  I  i and  and  Collusion  in  Examinations)  prohibits  employees 
from  furnishing  to  any  person  "any  sixcial  o\-  sccrci  mlormalion  for  the  purpose  of  either  improving  or  injuring  the 
prospects  or  chances  of  any  person  of  being  ap|ionitcd.  cinplo\  cd  or  promoted." 
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City  and  County  of  San  Francisco 


Edwin  M.  Lee 
Mayor 


Department  of  Human  Resources 


Micki  Callahan 
Human  Resources  Director 


October  31,  2011 


Sent  Via  Electronic  and  Interoffice  Mail 


Benedict  Y.  Hur,  Chairperson 
San  Francisco  Ethics  Commission 
25  Van  Ness  Avenue,  Suite  220 
San  Francisco,  CA  941 02 

Re:   Request  for  Approval  to  Revise  the  Department  of  Human  Resources' 
Incompatible  Activities 

Dear  Chairperson  Hur: 


State^'ent  df : 


The  Department  of  Human  Resources  ("DHR")  is  seeking  to  revise  its  Statement  of  Incompatible 
Activities  ("SLA")  in  order  to  better  align  it  with  DHR's  policies  on  the  confidentiality  of  information 
and  to  clarify  for  DHR  employees  the  type  of  conduct  that  is  prohibited  under  the  SIA  (please  see  the 
attached  redlined  document).  This  request  is  pursuant  to  Ethics  Commission  Regulation  3.218-1, 
Incompatible  Activities  -  Approval  of  and  Amendments  to  Statements  of  Incompatible  Activities, 
which  provides  in  relevant  part: 

(c)  Hearing  before  the  Ethics  Commission.  The  Ethics  Commission  shall  hold  a  hearing  to 
consider  each  statement  or  amendment.  [. . .]  The  Ethics  Commission  may  amend  a 
proposed  statement  or  amendment. 


(d)  Meet  and  Confer.  [. . .]  Prior  to  the  Ethics  Commission's  approval  or  amendment  of  any 
—  --Statement  that  would  affect  officers  or  employees  represented  by  a  union,  representatives  of 

the  City,  on  behalf  of  the  Ethics  Commission,  will  meet  and  confer  with  unions  that  represent 
the  affected  officers  or  employees. 

(e)  Final  Approval.  The  Ethics  Commission  shall,  at  a  public  meeting,  finally  approv  e  a 
statement  of  incompatible  activities  or  any  amendment  thereto.  The  Commission  ma\-  fmall\- 
approve  or  amend  the  statement  on  the  same  date  that  it  holds  the  hearing  described  in 
subsection  (c)  of  this  regulation.  [. . .] 


On  September  30,  201 1,  DHR  invited  the  labor  unions  that  represent  its  employees — the  Municipal 
Executives'  Association  ("MEA");  IFPTE,  Local  21;  and  SEIU,  Local  1021 — to  meet  and  confer  o\  er 
the  proposed  changes  to  DHR's  SIA.  Although  MEA  did  not  respond  to  DHR's  invitation  to  meet. 
DHR  met  with  IFPTE,  Local  21  and  with  SEIU,  Local  1021  shortly  thereafter  at  their  request.  None  of 
the  three  unions  expressed  any  opposition  to  the  proposed  revisions. 

Accordingly,  DHR  respectfully  requests  that  the  proposed  revisions  to  its  SIA  be  scheduled  before  the 
Ethics  Commission  for  its  review  and  consideration  as  soon  as  practicable.  If  you  have  any  questions 


One  South  Van  Ness  Avenue,  4*^  Floor,  San  Francisco,  CA  94103-5413  ■  (415)  557-4800  •  www.sfgov.org/dhr 


Request  to  for  Approval  from  the  Ethics  Commission  to  Revise  DHR's  Statement  of  Incompatible  Activities 
Page  2  of 2 

or  require  further  information,  please  contact  Jennifer  Johnston.  Chief  of  PoHcy,  at  (415)  557-4932 
Jennifer.Johnston(2)sfgov.org. 


Micki  Callahan 

Human  Resources  Director 


Cc:   Jennifer  Johnston 


Attachment  ( 1 ) 


City  and  County  of  San  Francisco 


Edwin  M.  Lee 
Mayor 


Department  of  Human  Resources 


Micki  Callahan 
Human  Resources  Director 


Department  of  Human  Resources 


Statement  of  Incompatible  Activities 


I. 


Introduction 


This  Statement  of  Incompatible  Activities  is  intended  to  guide  officers  and  employees  of  the  Department  of  Human  Resources 
("Department")  about  the  kinds  of  activities  that  are  incompatible  with  their  public  duties  and  therefore  prohibited.  For  the 
purposes  of  this  Statement,  and  except  where  otherwise  provided,  "officer"  shall  mean  the  executive  director  ("director")  and 
"employee"  shall  mean  all  employees  of  the  Department. 

This  Statement  is  adopted  under  the  provisions  of  San  Francisco  Campaign  &  Governmental  Conduct  Code  ("C&GC  Code") 
section  3.218.  Engaging  in  the  activities  that  are  prohibited  by  this  Statement  may  subject  an  officer  or  employee  to  discipline,  up 
to  and  including  possible  termination  of  employment  or  removal  from  office,  as  well  as  to  monetary  fines  and  penalties.  (C&GC 
Code  §  3.242;  Charter  §  15.105.)  Before  an  officer  or  employee  is  subjected  to  discipline  or  penalties  for  violation  of  this 
Statement,  the  officer  or  employee  will  have  an  opportunity  to  explain  why  the  activity  should  not  be  deemed  to  be  incompatible 
with  his  or  her  City  duties.  (C&GC  Code  §  3.218.)  Nothing  in  this  document  shall  modify  or  reduce  any  due  process  rights 
provided  pursuant  to  the  officer's  or  employee's  collective  bargaining  agreement. 

In  addition  to  this  Statement,  ofiEicers  and  employees  are  subject  to  Department  pohcies  and  State  and  local  laws  and  rules 
governing  the  conduct  of  public  officers  and  employees,  including  but  not  limited  to: 

•  Political  Reform  Act,  California  Government  Code  §  87100  et  seq.; 

•  CaHfomia  Government  Code  §  1090; 

•  San  Francisco  Charter; 

•  San  Francisco  Campaign  and  Governmental  Conduct  Code; 

•  San  Francisco  Sunshine  Ordinance;  and 

•  Applicable  Civil  Service  Rules. 

Nothing  in  this  Statement  shall  exempt  any  officer  or  employee  from  applicable  provisions  of  law,  or  limit  his  or  her  liabilit>'  for 
violations  of  law.  Examples  provided  in  this  Statement  are  for  illustration  purposes  only,  and  are  not  intended  to  limit  application 
of  this  Statement.  Nothing  in  this  Statement  shall  interfere  with  the  rights  of  employees  under  a  collective  bargaining  agreement  or 
Memorandum  of  Understanding  applicable  to  that  employee. 

Nothing  in  this  Statement  shall  be  construed  to  prohibit  or  discourage  any  City  officer  or  employee  from  bringing  to  the  City's 
and/or  public's  attention  matters  of  actual  or  perceived  malfeasance  or  misappropriation  in  the  conduct  of  City  business,  or  from 
filing  a  complaint  alleging  that  a  City  officer  or  employee  has  engaged  in  improper  governmental  activity  by  violating  local 
campaign  fmance,  lobbying,  conflicts  of  interest  or  governmental  ethics  laws,  regulations  or  rules;  violating  the  California  Penal 
Code  by  misusing  City  resources;  creating  a  specified  and  substantial  danger  to  public  health  or  safety  by  failing  to  perform  duties 
required  by  the  officer's  or  employee's  City  position;  or  abusing  his  or  her  City  position  to  advance  a  private  interest. 

No  amendment  to  any  Statement  of  Incompatible  Activities  shall  become  operative  imtil  the  City  and  County  has  satisfied  the  meet 
and  confer  requirements  of  State  law  and  the  collective  bargaining  agreement. 

If  an  employee  has  questions  about  this  Statement,  the  questions  should  be  directed  to  the  employee's  supervisor  or  to  the  director. 
Similarly,  questions  about  other  applicable  laws  governing  the  conduct  of  public  employees  should  be  directed  to  the  employee's 
supervisor  or  the  director,  although  the  supervisor  or  director  may  determine  that  the  question  must  be  addressed  to  the  Ethics 
Commission  or  City  Attorney.  Employees  may  also  contact  their  unions  for  advice  or  information  about  their  rights  and 
responsibilities  imder  these  and  other  laws. 

If  a  City  officer  has  questions  about  this  Statement,  the  questions  should  be  directed  to  the  officer's  appointing  authority,  the  Ethics 
Commission  or  the  City  Attorney. 
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II.  Mission  ok  i  iik  Dki'art.mf.nt  of  Human  Resources 

The  mission  of  the  Deparinicnt  of  I  In  ni  an  Resources  is  to  administer  the  personnel  programs  of  the  City 
and  Count}'  of  San  Francisco  and  to  recruit,  engage,  and  develop  the  City's  workforce  to  meet  the 
expectations  and  service  needs  of  San  Franciscans. 

III.  Res TRici  IONS  ON  Incompatible  Activities 

This  section  prohibits  outside  activities,  including  self-employment,  that  are  incompatible  with  the  mission  of  the  Department. 
I'ndcr  subsection  C,  an  officer  or  employee  may  seek  an  advance  written  determination  whether  a  proposed  outside  activity  is 
mcoinpatibic  and  tlicrcfore  prohibited  by  this  Statement.  Outside  activities  other  than  those  expressly  identified  here  may  be 
dctcnnincd  to  be  incompatible  and  therefore  prohibited.  For  an  advance  written  determination  request  from  an  employee,  if  the 
director  delegates  the  decision-making  to  a  designee  and  if  the  designee  determines  that  the  proposed  activity  is  incompatible  under 
this  Statement,  the  employee  may  appeal  that  determination  to  the  director. 

A.        Restrictions  That  Apply  to  All  Officers  and  employees 

1.        Activities  That  Conflict  with  Official  Duties 

No  officer  or  employee  may  engage  in  an  outside  activity  (regardless  of  whether  the  activity  is  compensated)  that  conflicts  with  his 
or  her  City  duties.  An  outside  activity  conflicts  with  City  duties  when  the  ability  of  the  officer  or  employee  to  perform  the  duties  of 
his  or  her  City  position  is  materially  impaired.  Outside  activities  that  materially  impair  the  ability  of  an  officer  or  employee  to 
perform  his  or  her  City  duties  include,  but  are  not  limited  to,  activities  that  disqualify  the  officer  or  employee  from  City 
assignments  or  responsibilities  on  a  regular  basis.  Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written 
determination  under  subsection  C  concludes  that  such  activities  are  not  incompatible,  the  following  activities  are  expressly 
prohibited  by  this  section. 

fl.  No  officer  or  employee  may  provide  information  about  the  processes  and  procedures  of  the 
Department  that  is  not  otherwise  available  to  the  public. 

Example.  No  officer  or  employee  may  reveal  or  discuss  any  examination  content  or  other 
confidential  infonnation  reiiardi)!^  the  examination  prior  to  the  adniinistrafion  of  the  examination 
to  any  candidate  or  other  individual  not  involved  in  the  examination  preparation  or  administration 
of  that  examination  unless  expressly  authorized  to  do  so  by  the  director  or  dcsiijnee. 

Example.  No  officer  or  employee  may  distribute  or  utilize  proprietary  training  materials  or 
I  resources  unless  exr>ressly  authorized  to  do  so  by  the  director  or  desiijnce. 

b.  No  officer  or  employee  may  utilize  or  access  confidential  information  in  the  Department 's 
I  possession  to  advance  the  private  interest  of  himself  or  herself  or  others  for  any  unauthorized  purpose. 

Example.  No  officer  or  employee  may  use  proprietary  software,  processes  or  data,  whether 
developed  by  or  used  by  or  licensed  to  the  City  ,  for  private  gain  or  advantage,  or  the  gain  or 
advantHjie  of  another  for  any  nnrposc  not  authorized  by  f/ie  Department. 

i^xaniple.  So  officer  or  employee  may  use  confidential  infornuition  rc<iardinii  any  City  employee 
for  any  purpose  not  authorized  by  the  Department. 
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c.  Except  as  necessary  to  carry  out  his  or  her  official  duties,  no  officer  or  employee  may  apply  any 
pay  provisions  to  gain  a  personal  benefit  or  advantage,  or  to  benefit  or  disadvantage  any  other  person 
with  whom  the  officer  or  employee  has  a  personal  or  business  relationship. 

d.  No  officer  or  employee  may  distribute  Department  publications,  mailing  lists  mtd-or  examination 
materials  for  personal  remuneration  or  benefit,  or  for  the  remuneration  or  benefit  of  a  third  partyunless 
authorized  to  do  so  by  the  director  or  designee. 

2.  Activities  With  Excessive  Time  Demands 

Neither  the  director  nor  any  employee  may  engage  in  outside  activity  (regardless  of  whether  the  activity  is  compensated)  that  would 
cause  the  director  or  employee  to  be  absent  from  his  or  her  assignments  on  a  regular  basis,  or  otherwise  require  a  time  commitment 
that  is  demonstrated  to  interfere  with  the  director's  or  employee's  performance  of  his  or  her  City  duties. 

Example.  An  employee  who  works  at  the  Department's  front  desk  answering  questions  from  the  public  wants  to  take  time 
off  every  Tuesday  and  Thursday  from  2:00  to  5:00  to  coach  soccer.  Because  the  employee's  duties  require  the  employee 
to  be  at  the  Department's  front  desk  during  regular  business  hours,  and  because  this  outside  activity  would  require  the 
employee  to  be  absent  from  the  office  during  regular  business  hours  on  a  regular  basis,  the  director  or  his/her  designee 
may,  pursuant  to  subsection  C,  determine  that  the  employee  may  not  engage  in  this  activity. 

3.  Activities  That  are  Subject  to  Review  by  the  Department 

Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written  determination  imder  subsection  C  concludes  that  such  activities 
are  not  incompatible,  no  officer  or  employee  may  engage  in  an  outside  activity  (regardless  of  whether  the  activity  is  compensated) 
that  is  subject  to  the  control,  inspection,  review,  audit  or  enforcement  of  the  Department.  In  addition  to  any  activity  permitted 
pursuant  to  subsection  C,  nothing  in  this  subsection  prohibits  the  following  activities:  appearing  before  one's  own  department  or 
the  Civil  Service  Commission  on  behalf  of  oneself;  filing  or  otherwise  pursuing  claims  against  the  City  on  one's  owti  behalf; 
running  for  City  elective  office;  or  making  a  pubhc  records  disclosure  request  pursuant  to  the  Sunshine  Ordinance  or  Public 
Records  Act.  Unless  (a)  otherwise  noted  in  this  section  or  (b)  an  advance  written  determination  under  subsection  C  concludes  that 
such  activities  are  not  incompatible,  the  following  activities  are  expressly  prohibited  by  this  section. 

Assistance  in  Responding  to  City  Bids,  RFQs  and  RFPs.  No  officer  or  employee  may  knowingly  provide  selective 
assistance  (i.e.,  assistance  that  is  not  generally  available  to  all  competitors)  to  individuals  or  entities  in  a  manner  that 
confers  a  competitive  advantage  on  a  bidder  or  proposer  who  is  competing  for  a  City  contract.  Nothing  in  this  Statement 
prohibits  an  officer  or  employee  from  providing  general  information  about  a  bid  for  a  City  contract,  a  Department  Request 
for  Qualifications  or  Request  for  Proposals  or  corresponding  application  process  that  is  available  to  any  member  of  the 
public.  Nothing  in  this  Statement  prohibits  an  officer  or  employee  from  speaking  to  or  meeting  with  individual  applicants 
regarding  the  individual's  application,  provided  that  such  assistance  is  provided  on  an  impartial  basis  to  all  applicants  who 
request  it. 

B.  Restrictions  That  Apply  to  Employees  In  Specified  Positions 

In  addition  to  the  restrictions  that  apply  to  all  officers  and  employees  of  the  Department,  unless  (a)  otherwise  noted  in  this  section 
or  (b)  an  advance  written  determination  under  subsection  C  concludes  that  such  activities  are  not  incompatible,  the  following 
activities  are  expressly  prohibited  by  this  section  for  individual  employees  holding  specific  positions. 

[Reserved.] 

C.  Advance  Written  Determination 

As  set  forth  below,  an  employee  of  the  Department  or  the  director  may  seek  an  advance  written  determination  whether  a  proposed 
outside  activity  conflicts  with  the  mission  of  the  Department,  imposes  excessive  time  demands,  is  subject  to  review  by  the 
Department,  or  is  otherwise  incompatible  and  therefore  prohibited  by  section  III  of  this  Statement.  For  the  purposes  of  this  section, 
an  employee  or  other  person  seeking  an  advance  written  determination  shall  be  called  "the  requestor";  the  individual  or  entity  that 
provides  an  advance  written  determination  shall  be  called  "the  decision-maker." 
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1.  PlRPOSE 

This  subsection  permits  an  officer  or  employee  to  seek  an  advance  written  determination  regarding  his  or  her  obUgations  under 
subsections  A  or  B  of  this  section.  A  written  determination  by  the  decision-maker  that  an  activity  is  not  incompatible  under 
subsection  A  or  B  provides  the  requestor  immunity  from  any  subsequent  enforcement  action  for  a  violation  of  this  Statement  if  the 
material  facts  are  as  presented  in  the  requestor's  written  submission.  A  written  determination  cannot  exempt  the  requestor  from  any 
applicable  law. 

If  an  n\;i\  uiu.il  li.is  not  requested  an  advance  written  determination  under  subsection  C  as  to  whether  an  activity  is  incompatible 
wiOi  this  Si.iu  iiiciu.  and  the  individual  engages  in  that  activity,  the  individual  will  not  be  immune  from  any  subsequent  enforcement 
action  brought  pursuant  to  this  Statement. 

Similarly,  if  an  individual  has  requested  an  advance  written  detennination  under  subsection  C  as  to  whether  an  activity  is 
incompatible  with  this  Statement,  and  the  individual  engages  in  that  activity,  the  individual  will  not  be  immune  from  any 
subsequent  enforcement  action  brought  pursuant  to  this  Statement  if: 

(a)  the  requestor  is  an  employee  who  has  not  received  a  determination  under  subsection  C  from  the  decision-maker,  and  20 
working  days  have  not  yet  elapsed  since  the  request  was  made;  or 

(b)  the  requestor  is  an  officer  who  has  not  received  a  determination  under  subsection  C  from  the  decision-maker;  or 

(c)  the  requestor  has  received  a  determination  under  subsection  C  that  an  activity  is  incompatible. 

In  addition  to  the  advance  written  determination  process  set  forth  below,  the  San  Francisco  Charter  also  permits  any  person  to  seek 
a  written  opinion  from  the  Ethics  Commission  with  respect  to  that  person's  duties  imder  provisions  of  the  Charter  or  any  City 
ordinance  relating  to  conflicts  of  interest  and  governmental  ethics.  Any  person  who  acts  in  good  faith  on  an  opinion  issued  by  the 
Commission  and  concurred  in  by  the  City  Attorney  and  District  Attorney  is  immune  from  criminal  or  civil  penalties  for  so  acting, 
provided  that  the  material  facts  are  as  stated  in  the  opinion  request.  Nothing  in  this  subsection  precludes  a  person  from  requesting  a 
written  opinion  from  the  Ethics  Commission  regarding  that  person's  duties  under  this  Statement. 

2.  The  Decision-Maker 

Decision-maker  for  request  by  an  employee:  An  employee  of  the  Department  may  seek  an  advance  written  determination  from  the 
director  or  his  or  her  designee.  The  director  or  his  or  her  designee  wall  be  deemed  the  decision-maker  for  the  employee's  request. 

Decision-maker  for  request  by  the  director:  The  director  may  seek  an  advance  written  determination  from  his  or  her  appointing 
authority.  The  appointing  authority  will  be  deemed  the  decision-maker  for  the  director's  request. 

3.  The  Process 

The  requestor  must  provide,  in  writing,  a  description  of  the  proposed  activity  and  an  explanation  of  why  the  activity  is  not 
incompatible  under  this  Statement.  The  written  material  must  describe  the  proposed  activity  in  sufficient  detail  for  the  decision- 
maker to  make  a  fully  informed  determination  whether  it  is  incompatible  under  this  Statement. 

When  making  a  determination  imder  this  subsection,  the  decision-maker  may  consider  any  relevant  factors  including,  but  not 
limited  t  '  i!c  innmi  on  the  requestor's  ability  to  perform  his  or  her  job,  the  impact  upon  the  Department  as  a  whole,  compliance 
with  ;;;  iiui  rules  and  the  spirit  and  intent  of  this  Statement.  The  decision-maker  shall  consider  all  relevant  written 

mate:  1  .  ilic  requestor.  The  decision-maker  shall  also  consider  whether  the  \\  niieii  niaierial  provided  by  the 

request,  1  i  niiu  icnily  specific  and  detailed  \o  enable  the  decision-maker  to  make  a  full\  inlonned  detemiination.  The  decision- 
maker may  request  additional  information  \\o\\\  ihe  requestor  if  the  decision-maker  deems  such  information  necessary.  For  an 
advance  written  determination  request  from  an  emplo\ee,  il'the  director  delegates  the  decision-making  to  a  designee  and  if  the 
designee  dctennincs  that  the  proposed  activit>  is  nKnimpatiblc  under  this  Statement,  the  employee  may  appeal  that  determination  to 
the  director. 

The  decision-maker  shall  respond  to  the  request  by  picn  iding  a  written  determination  to  tlie  requestor  by  mail,  email,  personal 
delivery,  or  other  reliable  means.  For  a  request  by  an  employee,  the  decision-maker  shall  provide  the  determination  within  a 
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reasonable  period  of  time  depending  on  the  circumstances  and  the  complexity  of  the  request,  but  not  later  than  20  working  days 
from  the  date  of  the  request.  If  the  decision-maker  does  not  provide  a  written  determination  to  the  employee  within  20  working 
days  from  the  date  of  the  employee's  request,  the  proposed  activity  will  be  determined  not  to  violate  this  Statement. 

The  decision-maker  may  revoke  the  determination  at  any  time,  based  on  changed  facts  or  circumstances  or  other  good  cause,  by 
providing  advance  written  notice  to  the  requestor.  The  written  notice  shall  specify  the  changed  facts  or  circumstances  or  other 
good  cause  that  warrants  revocation  of  the  advance  written  determination. 

4.        Determinations  are  Public  Records 

To  assure  that  these  rules  are  enforced  equally,  requests  for  advance  written  determinations  and  written  determinations,  including 
approvals  and  denials,  are  public  records  to  the  extent  permitted  by  law. 


IV.       Restrictions  on  Use  of  City  Resources,  City  Work-Product  and  Prestige 

A.  Use  of  City  Resources 

No  officer  or  employee  may  use  City  resources,  including,  without  limitation,  facilities,  telephone,  computer,  copier,  fax  machine, 
e-mail,  internet  access,  stationery  and  supplies,  for  any  non-City  purpose,  including  any  political  activity  or  personal  purpose.  No 
officer  or  employee  may  allow  any  other  person  to  use  City  resources,  including,  without  limitation,  facilities,  telephone,  computer, 
copier,  fax  machine,  e-mail,  internet  access,  stationery  and  supplies,  for  any  non-City  purpose,  including  any  political  activity  or 
personal  purpose.  Notwithstanding  these  general  prohibitions,  any  incidental  and  minimal  use  of  City  resources  does  not  constitute 
a  violation  of  this  section.  Nothing  in  this  subsection  shall  be  interpreted  or  applied  to  interfere  with,  restrict  or  supersede  any 
rights  or  entitlements  of  employees,  recognized  employee  organizations,  or  their  members  under  state  law  or  regulation  or  pursuant 
to  provisions  of  a  collective  bargaining  agreement  to  use  City  facilities,  equipment  or  resources,  as  defined  herein. 

Example.  An  officer  or  employee  may  use  the  telephone  to  make  occasional  calls  to  arrange  medical  appointments  or 
speak  with  a  child  care  provider,  because  this  is  an  incidental  and  minimal  use  of  City  resources  for  a  personal  purpose. 

Nothing  in  this  Statement  shall  exempt  any  officer  or  employee  from  complying  with  more  restrictive  policies  of  the  Department 
regarding  use  of  City  resources,  including,  without  limitation,  the  Department's  e-mail  policy. 

B.  Use  OF  City  Work-Product 


No  officer  or  employee  may,  in  exchange  for  anything  of  value  and  without  appropriate  authorization,  sell,  publish  or  otherwise  use 
any  non-public  materials  that  were  prepared  on  City  time  or  while  using  City  facilities,  property  (including  without  limitation, 
intellectual  property),  equipment  and/or  materials.  For  the  purpose  of  this  prohibition,  appropriate  authorization  includes 
authorization  granted  by  law,  including  the  Sunshine  Ordinance,  California  Public  Records  Act,  the  Ralph  M.  Brown  Act  as  well  as 
whistleblower  and  improper  government  activities  provisions,  or  by  a  supervisor  of  the  officer  or  employee,  including  but  not 
limited  to  the  officer's  or  employee's  appointing  authority.  Nothing  in  this  subsection  shall  be  interpreted  or  applied  to  interfere 
with,  restrict  or  supersede  any  rights  or  entitlements  of  employees,  recognized  employee  organizations,  or  their  members  under 
state  law  or  regulation  or  pursuant  to  provisions  of  a  collective  bargaining  agreement  to  use  public  materials  for  collective 
bargaining  agreement  negotiations. 

C.        Use  of  Prestige  of  the  Office 

No  officer  or  employee  may  use  his  or  her  City  title  or  designation  in  any  communication  for  any  private  gain  or  advantage.  The 
following  activities  are  expressly  prohibited  by  this  section. 

1.        Using  City  Business  Cards 

No  officer  or  employee  may  use  his  or  her  City  business  cards  for  any  purpose  that  may  lead  the  recipient  of  the  card  to  think  that 
the  officer  or  employee  is  acting  in  an  official  capacity  when  the  officer  or  employee  is  not. 

Example  of  inappropriate  use.  An  employee's  fiiend  is  having  a  dispute  with  his  new  neighbor  who  is 
constructing  a  fence  that  the  fiiend  beUeves  encroaches  on  his  property.  The  fiiend  invites  the  employee  over  to 
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view  the  disputed  fence.  When  the  neighbor  introduces  herself,  the  employee  should  not  hand  the  neighbor  her 
business  card  while  suggesting  that  she  could  help  resolve  the  dispute.  Use  of  a  City  business  card  under  these 
circumstances  might  lead  a  member  of  the  public  to  believe  that  the  employee  was  acting  in  an  official  capacity. 

Example  of  acceptable  use.  An  employee  is  at  a  party  and  runs  into  an  old  friend  who  has  just  moved  to  town. 
The  friend  suggests  meeting  for  dinner  and  asks  how  to  get  in  touch  wnth  the  employee  to  set  up  a  meeting  time. 
The  employee  hands  the  friend  the  employee's  business  card  and  says  that  he  can  be  reached  at  the  number  on  the 
card.  Use  of  a  City  business  card  under  these  circumstances  would  not  lead  a  member  of  the  public  to  believe 
that  the  employee  was  acting  in  an  official  capacity.  Nor  would  use  of  the  telephone  to  set  up  a  meeting  time 
constitute  a  misuse  of  resources  under  subsection  A,  above. 

2.  Using  City  Letterhead,  City  Title,  or  E-Mail 

No  officer  or  employee  may  use  City  letterhead,  City  title.  City  e-mail,  or  any  other  City  resource,  for  any  communication  that  may 
lead  the  recipient  of  the  conimunication  to  think  that  the  officer  or  employee  is  acting  in  an  official  capacity  when  the  officer  or 
employee  is  not.  (Use  of  e-mail  or  letterhead  in  violation  of  this  section  could  also  violate  subsection  A  of  this  section,  which 
prohibits  use  of  these  resources  for  any  non-City  purpose.) 

Example.  An  officer  or  employee  is  contesting  a  parking  ticket.  The  officer  or  employee  should  not  send  a  letter 
on  City  letterhead  to  the  office  that  issued  the  ticket  contesting  the  legal  basis  for  the  ticket. 

3.  Holding  Oneself  Out,  Without  Authorization,  as  a  Representative  of  the  Department 

No  officer  or  employee  may  hold  himself  or  herself  out  as  a  representative  of  the  Department,  or  as  an  agent  acting  on  behalf  of  the 
Department,  unless  authorized  to  do  so. 

Example.  An  employee  who  lives  in  San  Francisco  wants  to  attend  a  public  meeting  of  a  Commission  that  is 
considering  a  land  use  matter  that  will  affect  the  employee's  neighborhood.  The  employee  may  attend  the 
meeting  and  speak  during  public  comment,  but  should  make  clear  that  he  is  speaking  in  his  private  capacity  and 
not  as  a  representative  of  the  Department. 


V.        Prohibition  on  Gifts  for  Assistance  with  City  Services 

State  and  local  law  place  monetary  limits  on  the  value  of  gifts  an  officer  or  employee  may  accept  in  a  calendar  year.  (Political 
Reform  Act,  Gov't  Code  §  89503,  C&GC  Code  §§3.1-101  and  3.216.)  This  section  imposes  additional  limits  by  prohibiting  an 
officer  or  employee  from  accepting  any  gift  that  is  given  in  exchange  for  doing  the  officer's  or  employee's  City  job. 

No  officer  or  employee  may  receive  or  accept  gifts  from  anyone  other  than  the  City  for  the  performance  of  a  specific  service  or  act 
the  officer  or  employee  would  be  expected  to  render  or  perform  in  the  regular  course  of  his  or  her  City  duties;  or  for  advice  about 
the  processes  of  the  City  directly  related  to  the  officer's  or  employee's  duties  and  responsibilifies,  or  the  processes  of  the  entity  they 
serve. 

Example.  A  member  of  the  public  who  regularly  works  with  and  receives  assistance  from  the  Department  ovms 
season  tickets  to  the  Giants  and  sends  a  pair  of  tickets  to  an  employee  of  the  Department  in  appreciation  for  the 
employee's  work.  Because  the  gift  is  given  for  the  performance  of  a  service  the  employee  is  expected  to  perform 
in  the  regular  course  of  City  duties,  the  employee  is  not  permitted  to  accept  the  tickets. 

Example.  A  member  of  the  public  requests  assistance  in  resolving  an  issue  or  complaint  that  is  related  to  the  City 
and  County  of  San  Francisco,  but  that  docs  not  directly  involve  the  Department.  The  employee  directs  the 
member  o(  the  puMn.-  to  [he  ;ippi(>pri;i(c  dcpailincnt  and  officer  to  resolve  the  matter.  The  member  of  the  public 
offers  ilk-  cniplnNcc  ;i  imIi  in  ,ippi ccKiiioii  iov  this  assistance.  The  employee  may  not  accept  the  gift,  or  anything 
of  value  I  roni  anyone  other  than  tlic  Cily,  lor  providing  this  kind  of  assistance  with  City  services. 

As  used  in  this  Statement,  the  term  gift  has  the  same  meaning  as  under  the  Political  Refonn  Act,  including  the  Act's  exceptions  to 
tne  gift  limit.  (Sec  Gov't  Code  §§  82028,  89503;  2  Cal.  Code  Regs.  §§  18940-18950.4.)  For  example,  under  the  Act.  a  gift  that, 
within  30  days  of  receipt,  is  returned,  or  donated  by  llic  officer  or  employee  to  a  501(c)(3)  organization  or  federal,  state  or  local 
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government  without  the  officer  or  employee  taking  a  tax  deduction  for  the  donation,  will  not  be  deemed  to  have  been  accepted.  In 
addition  to  the  exceptions  contained  in  the  Act,  nothing  in  this  Statement  shall  preclude  an  employee's  receipt  of  a  bona  fide  award, 
or  free  admission  to  a  testimonial  dirmer  or  similar  event,  to  recognize  exceptional  service  by  that  employee,  and  which  is  not 
provided  in  return  for  the  rendering  of  service  in  a  particular  matter.  Such  awards  are  subject  to  the  Hmitation  on  gifts  imposed  by 
the  Political  Reform  Act  and  local  law. 

In  addition,  the  following  gifts  are  de  minimis  and  therefore  exempt  from  the  restrictions  on  gifts  imposed  by  section  V  of  this 
Statement: 

i.  Gifts,  other  than  cash,  with  an  aggregate  value  of  $25  or  less  per  occasion;  and 

ii.  Gifts  such  as  food  and  drink,  without  regard  to  value,  to  be  shared  in  the  office  among  officers  or  employees. 

Example.  A  member  of  the  public  who  regularly  works  with  and  receives  assistance  from  the  Department  sends  a 
$15  basket  of  fiiait  to  an  employee  as  a  holiday  gift.  Although  the  fixiit  may  in  fact  be  offered  in  exchange  for 
performing  services  that  the  employee  is  expected  to  perform  in  the  regular  course  of  City  duties,  the  employee 
may  accept  the  finit  because  the  value  is  de  minimis.  (Because  the  reporting  requirement  is  cumulative,  an 
employee  may  be  required  to  report  even  de  minimis  gifts  on  his  or  her  Statement  of  Economic  Interests  if,  over 
the  course  of  a  year,  the  gifts  equal  or  exceed  $50.) 

Example.  A  member  of  the  public  who  regularly  works  with  and  receives  assistance  from  the  Department  sends  a 
$150  basket  of  fruit  to  the  Department  as  a  holiday  gift.  Although  the  fruit  may  in  fact  be  offered  in  exchange  for 
performing  services  that  the  Department  is  expected  to  perform  in  the  regular  course  of  City  duties,  the 
Department  may  accept  the  fruit  basket  because  it  is  a  gift  to  the  office  to  be  shared  among  officers  and 
employees. 


VI.       Amendment  of  Statement 

Once  a  Statement  of  Incompatible  Activities  is  approved  by  the  Ethics  Commission,  the  Department  may,  subject  to  the  approval  of 
the  Ethics  Commission,  amend  the  Statement.  (C&GC  Code  §  3.218(b).)  In  addition,  the  Ethics  Commission  may  at  any  time 
amend  the  Statement  on  its  own  initiative.  No  Statement  of  Incompatible  Activities  or  any  amendment  thereto  shall  become 
operative  until  the  City  and  County  of  San  Francisco  has  satisfied  the  meet  and  confer  requirements  of  State  law  and  the  collective 
bargaining  agreement. 


City  and  County  of  San  Francisco 


Edwin  M.  Lee 
Mayor 


Department  of  Human  Resources 


Mlcki  Callahan 
Human  Resources  Director 


City  and  County  of  San  Francisco 
Confidentiality  Agreement  and  Statement  of  Responsibility 


Employee  Name: 


Job  Class: 


Division: 


Date: 


The  Department  of  Human  Resources  ("DHR")  is  committed  to  promoting  an  environment  that  retains  the 
full  trust  and  confidence  of  its  customers,  internal  and  extemal.  To  that  end,  all  DHR  employees  are 
expected  to  promote  a  respectful  workplace  and  honor  the  rights  of  others. 

hi  our  daily  work  we  are  in  the  unique  and  responsible  position  of  having  access  to  and  being  aware  of  an 
array  of  highly  sensitive  confidential  information  including  examination  materials,  medical  records,  and 
personal  information.  Disclosure  of  this  information  to  other  parties  or  colleagues  is  allowed  only  when  it  is 
legally  required  or  essential  to  the  operation  of  the  City,  and  then  it  is  disclosed  strictly  on  a  need-to-know 
basis. 

Additionally,  while  every  effort  is  made  to  limit  access  to  confidential  information  to  those  individuals  who 
have  a  legitimate  business  reason  to  access  it,  users  may,  nevertheless,  intentionally  or  unintentionally  gain 
access  to  other  data.  Access  privileges  to  all.  human  resources  information  systems  are  issued  to  individuals 
with  the  understanding  that  they  may  use  the  information  obtained  by  virtue  of  such  access  only  in  the 
conduct  of  their  official  duties,  and  that  no  information  will  be  disclosed  to  any  person  who  does  not  have  an 
official  "need  to  know." 

Confidentiality  of  all  Examination  Materials  ^  

The  loss  or  disclosure  of  confidential  examination  information  or  material  (whether  unintentional  or 
otherwise)  is  a  very  serious  matter,  as  it  can  render  a  test  invalid  and  useless.  Further,  any  actual  or  perceived 
breach  in  security  of  examination  and  examination-related  material  undermines  the  public's  trust  and 
candidates'  confidence  in  our  employment  and  selection  processes 

Confidentiality  of  Candidate  Information 

The  disclosure  of  confidential  candidate  information  or  materials  (whether  unintentional  or  otherwise)  is 
strictly  prohibited.  Unauthorized  disclosures  of  candidate  information  undermines  the  candidates'  confidence 
in  our  employment  and  selection  processes  and  must,  therefore,  be  safeguarded  and  kept  confidential  at  all 
times. 

Confidentiality  of  Employee  Information 

The  disclosure  of  confidential  employee  information  or  materials  (whether  unintentional  or  otherwise)  is 
strictly  prohibited.  Unauthorized  disclosures  of  employee  information  undermine  the  credibility  of  the  human 
resources  functions  of  the  City. 
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In  the  interest  of  ensuring  the  secure  and  proper  use  of  confidential  information  and  out  of  respect  for  the 
privacy  of  others,  DHR  has  established  the  following  general  confidentiality  principles: 

1 .  Users  must  maintain  the  confidentiality  of  passwords  that  are  granted  for  any  of  the  Human 
Resources  Information  Systems  (e.g.,  PeopleSoft,  Job  Aps,  iVos,  eMail,  DHR's  share  drives,  etc.). 
Sharing  of  passwords  is  strictly  prohibited. 

2.  Users  must  develop,  maintain,  and  view  the  informationydata  in  a  strictly  confidential  manner.  The 
information  developed  and/or  viewed  may  not  be  shared  in  any  manner  with  others  who  are 
unauthorized  to  have  access  to  it. 

3.  Use  of  DHR  information/data  for  profit  or  for  personal  purposes  is  prohibited. 

4.  There  may  be  legitimate  requests  for  information  from  a  variety  of  sources;  however,  confidential 
information  should  not  be  released  without  appropriate  approval. 

5.  Inappropriate  use  of  privileges  to  access  and  use  data  may  result  in  loss  of  access  to  the  system  and 
possible  disciplinary  actions  up  to  and  including  dismissal. 

As  an  employee  of  the  Department  of  Human  Resources,  I  am  aware  of  the  confidential  nature  of  my 
work  and  therefore  expressly  acknowledge  and  agree  that: 

1 .  I  understand  that  examinafion  materials  or  information,  including  job  analysis  information,  forms  or 
materials  involving  test  development  and  design,  test  items,  test  stimuli,  test  questions,  test  content, 
test  booklets,  assessor  ratings  and  notes,  audio  and  video  tapes  of  candidates'  test  performances, 
answer  keys,  examination-related  statistical  data,  scoring  criteria,  and  failure  results,  to  which  I  have 
been  given  access  or  to  which  I  have  been  exposed  are  confidential  if  1)  they  have  not  been 
appropriately  released  to  the  public  and  are  exempt  from  disclosure  under  public  records  laws;  or  2) 
they  would  provide  any  candidate  with  an  unfair  advantage  over  others. 

2.  I  understand  tliat  dissemination  or  disclosure  of,  or  allowing  access  to  any  such  confidential 
examination  materials  or  information,  both  prior  and  after  the  administration  of  the  examination,  to 
unauthorized  individuals  is  strictly  prohibited  without  the  express  approval  of  the  Human  Resources 
Director  or  authorized  designee. 

3.  I  may  be  a  party  to  confidential  conversations  and  discussions  relating  to  an  examination  or 
examination  administration  where  confidential  information  is  discussed.  I  understand  that 
dissemination  of  confidential  information  relating  to  the  participants  in  those  discussions  or  the 
content  of  their  conversations  to  unauthorized  individuals  is  strictly  prohibited  without  the  express 
approval  of  the  Human  Resources  Director  or  authorized  designee. 

4.  I  understand  that  I  am  prohibited  from  coaching  candidates  prior  to  or  during  the  administration  of  an 
examination;  or  from  furnishing  to  any  person  any  special  or  secret  information  for  the  purpose  of 
either  improving  or  injuring  the  prospects  or  chances  of  any  person  of  being  appointed,  employed  or 
promoted. 

(I-l-li) 
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5.  I  understand  that  I  am  prohibited  from,  either  by  myself  or  by  aiding  another,  falsely  marking  or 
grading  an  examination,  or  falsely  estimating  or  reporting  upon  the  examination  or  proper  standing  of 
any  person  examined. 

6.  I  understand  that  if  I  am  in  doubt  as  to  whether  any  particular  individual  is  authorized  to  receive  any 
such  confidential  examination  or  applicant/candidate-related  data,  materials  or  information,  I  am 
required  to  consult  with  my  supervisor. 

7.  I  understand  that  candidate  data,  materials,  or  information  to  which  I  have  been  given  access  or  to 
which  I  have  been  exposed  is  strictly  confidential  if  the  disclosure  of  the  data,  material,  or  information 
would  infringe  upon  an  individual's  right  to  privacy.  This  includes,  but  is  not  limited  to  the 
candidate's  examination  materials  and  answers,  and  personal  information  such  as  the  candidate's  home 
or  email  address,  social  security  number,  medical  records,  AD  A/disability  information,  age,  gender, 
ethnicity,  conviction  history  information,  etc. 

8.  I  understand  that  dissemination  of  confidential  candidate  data,  materials,  or  information  to 
unauthorized  individuals  is  strictly  prohibited  without  the  express  approval  of  the  Human  Resources 
Director  or  authorized  designee. 

9.  I  understand  that  confidential  candidate-related  data,  materials  or  information  must  never  be  left 
imattended  or  unsecured,  and  agree  that  I  will  at  all  times  take  steps  to  be  properly  safeguard  such  data, 
materials  or  information. 

10. 1  understand  that  I  am  prohibited  from  disclosing  information  regarding  candidate  performance  prior  to 
the  posting  of  the  tentative  eUgible  hst. 

11 . 1  understand  that  I  am  prohibited  from  accessing  confidential  candidate-related  data,  materials  or 

 information  for  examinations  for  any  purpose  for  which  I  am  not  authorized,  unless  specifically 

authorized  to  do  so  by  the  Human  Resources  Director  or  authorized  designee. 

12. 1  understand  that  employee  data  or  information  to  which  I  have  been  given  access  or  to  which  I  have 
been  exposed  is  strictly  confidential  if  the  disclosure  of  the  data  or  information  would  infringe  upon  an 
individual's  right  to  privacy.  This  includes,  but  is  not  limited  to  the  employee's  personal  information 
such  as  information  regarding  the  employee's  home  or  email  address,  social  security  number,  medical 
records,  ADA/disabihty  informartion,  age,  gender,  ethnicity,  conviction  history  information,  etc. 

13.1  understand  that  dissemination  of  confidential  employee  data  or  information  to  unauthorized 
individuals  is  strictly  prohibited  without  the  express  approval  of  the  Human  Resources  Director  or 
authorized  designee. 

14. 1  understand  that  confidential  employee  data  or  information  must  never  be  left  unattended  or 

unsecured,  and  agree  that  I  will  at  all  times  take  steps  to  properly  safeguard  such  data  or  information. 

15.1  understand  that  I  am  prohibited  from  accessing  confidential  employee  data  or  information  for  any 
purpose  for  which  I  am  not  directly  involved  with,  and/or  for  any  purpose  for  which  I  am  not 
authorized,  unless  specifically  authorized  to  do  so  by  the  Human  Resources  Director  or  authorized 

(Fl-11) 
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designee. 

I  further  understand  and  agree  to  the  following: 

•  I  understand  that  I  am  obligated  to  report  any  violations  of  the  above  policies  by  candidates  or 
other  City  employees. 

•  If  I  am  unclear  as  to  any  of  the  rules  and  policies  detailed  herein,  I  understand  that  I  am  required 
to  consult  with  my  supervisor,  manager,  or  departmental  personnel  officer. 

•  I  understand  that  violation  of  any  of  the  terms  herein  may  lead  to  disciplinary  action,  up  to  and 
including  termination,  and  restriction  on  future  employment  with  the  City. 


By  signing  below,  I  acknow  ledge  and  confirm  that  I  have  received,  read  and  understood  this 
Confidentiality  Agreement  and  Statement  of  Responsibility. 


EMPLOYEE  SIGNATURE: 


DATE:   

Original  to  be  maintained  in  the  employee's  personnel  file. 
Copy  to  the  employee. 


(Fl-Il) 


Ethics  Commission 

City  and  County  of  San  Francisco 


Date: 


To: 


From: 


Re: 


December  7,2011 

Members,  Ethics  Commission 

John  St.  Croix,  Executive  Director  ^/C^^^^^^^^^^"^  ^..^^ 

By:      Mabel  Ng,  Deputy  Executive  Director 

Proposed  amendments  to  CFRO  related  to  public  financing  program 


Since  the  Commission's  last  meeting,  staff  has  held  two  Interested  Persons  meetings  to 
discuss  possible  changes  to  the  Campaign  Finance  Reform  Ordinance  ("CFRO"),  San 
Francisco  Campaign  and  Governmental  Conduct  Code  section  1.100  et  seq.  related  to 
the  public  financing  program.  As  you  know,  on  June  27,  201 1,  the  U.S.  Supreme  Court 
issued  a  5-4  decision  m  Arizona  Free  Enterprise  Club's  Freedom  Club  PAC,  et  al.  v. 
Bennett,  holding  that  Arizona's  matching  public  funds  program  "substantially  burdens 
protected  political  speech  without  serving  a  compelling  state  interest  and  therefore 
violates  the  First  Amendment."  At  its  July  201 1  meeting,  the  Commission  approved 
amendments  to  the  CFRO  that  would  have  capped  the  amount  of  pubHc  funds  that  may 
be  disbursed  to  each  candidate  for  Mayor  at  $900,000  and  each  candidate  for 
Supervisor  at  $89,000;  candidates  whose  individual  expenditure  ceihngs  were  adjusted 
could  continue  to  raise  private  funds  that  would  no  longer  be  matched  with  pubHc 
funds.  However,  these  amendments  did  not  receive  the  required  eight  votes  at  the 
Board  of  Supervisors  to  pass. 

Partial  public  financing  for  candidates  for  the  Board  of  Supervisors  was  approved  by 
the  voters  when  they  passed  Proposition  O  -  a  measure  placed  on  the  ballot  by  the 
Ethics  Commission  -  in  November  2000.  The  goals  of  the  program  were  to  encourage 
candidates  to  limit  their  spending,  decrease  the  time  candidates  spend  raising  money, 
and  increase  the  opportunity  for  candidates  to  run  for  office.  See  Proponent's 
Argument  in  Favor  of  Proposition  O  in  the  Voters  Information  Pamphlet,  November 
2000  election.  The  public  financing  program  for  candidates  for  Mayor  was  enacted 
into  law  in  2006,  upon  approval  of  legislation  by  the  Ethics  Commission  and  the  Board 
of  Supervisors  that  was  signed  into  law  by  then  Mayor  Newsom.  While  public 
financing  for  Mayoral  candidates  had  been  in  effect  since  the  2007  election,  the 
November  201 1  election  was  the  first  time  that  candidates  qualified  for  funds. 

Many  of  the  comments  received  at  the  first  Interested  Persons  meeting  were  based  on 
the  experience  of  the  November  201 1  Mayoral  election,  where  nine  candidates  for 
Mayor  received  (as  of  1 1/17/1 1)  $4,607,726;  and  where  five  of  those  candidates,  whose 
public  funds  totaled  $2,365,722,  each  received  less  than  five  percent  of  the  first-choice 
votes  cast. 
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At  the  Interested  Persons  meetings,  there  was: 

•  General  agreement  that  candidates  must  do  more  to  show  viability  before  receiving 
public  funds. 

•  Sentiment  that  the  disbursement  of  public  funds  should  begin  at  a  later  date  and  that  the 
matching  formula  should  be  changed. 

•  Discussion  that  the  last  date  for  filing  nomination  papers  (now  the  88^  day  before  the 
election)  could  be  moved  up  to  earlier  in  the  campaign  season  so  that  there  is  more 
stability  and  predictability  in  an  election  before  the  City  disburses  significant  amounts  of 
public  funding  to  candidates.  Staff  recommends  that  the  City  Attorney  look  into  whether 
this  can  be  accomplished  by  amending  the  Municipal  Elections  Code  or  the  Charter.' 

Based  on  comments  received  at  the  Interested  Persons  meetings,  staff  proposes  the  following: 

1 .  Changing  the  qualification  thresholds  for  public  funds; 

2.  Increasing  the  amount  of  public  funds  available; 

3.  Changing  the  matching  formula  for  pubhc  funds; 

4.  Delaying  the  disbursement  of  public  funds  until  the  second  Tuesday  in  June  of  the 
election  year; 

5.  Changing  the  expenditure  ceiling; 

6.  Retaining  adjustable  individual  expenditure  ceilings  for  certified  candidates;  and 

7.  Considering  whether  to  adopt  a  method  of  addressing  the  so-called  zombie  candidates. 

This  memorandum  discusses  the  proposals  and  sets  forth  decision  points,  some  of  which  are 
alternate  decision  points.  Based  upon  the  Commission's  policy  decisions  at  the  December  201 1 
meeting,  staff  expects  to  bring  draft  legislation  for  the  Commission's  consideration  at  the 
Januar>'  23,  2012  meeting.  Staff  anticipates  that  the  amendments  will  be  effective  for  the  Board 
of  Supervisors  race  in  2012. 

Please  note  that  two  pieces  of  legislation  affecfing  the  public  financing  program  that  were  earlier 
approved  by  the  Ethics  Commission  are  pending  at  the  Board  of  Supervisors.  One,  introduced 
by  Supervisor  Scott  Wiener  on  November  22,  201 1,  and  assigned  to  the  Rules  Committee, 
would,  if  approved  by  a  supermajority  of  the  Board,  1)  modify  and  streamline  disclaimer  and 
reporting  requirements  for  candidates  and  third  parties  raising  and  spending  funds  in  local 
elections;  2)  require  the  Ethics  Commission  to  provide  public  notice  when  thresholds  are  met;  3) 
eliminate  the  overall  contribution  limit  on  contributions  to  all  candidates  on  the  ballot  in  a  single 
election;  and  4)  make  various  reporting  and  disclaimer  requirements  parallel  to  requirements  in 
Slate  law.  The  other,  introduced  by  Supervisor  Malia  Cohen,  if  approved  by  a  supeiTnajority  of 
the  Board,  would  delay  the  certification  of  2012  supervisorial  candidates  seeking  public 
financing  until  the  Redistricting  Task  Force  completes  its  revision  of  supervisorial  district 
boundaries. 


'  There  was  also  discussion  on  whether  to  adopt  a  signatures  requirement  so  that  candidates  can  demonstrate 
viability  in  their  district  or  the  City  before  they  can  qualify  for  public  funds.  Because  several  questions  remain 
unresolved,  interested  persons  decided  that  this  issue  should  not  he  pursued  at  this  time. 
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In  addition,  Supervisor  Jane  Kim  has  introduced  legislation  to  increase  the  available  public  funds 
for  Board  candidates  to  $150,000  and  to  estabhsh  an  adjustable  individual  expenditure  ceiling 
that  begins  at  $245,000.  This  legislation  is  pending  at  the  Rules  Committee.  Supervisor  Kim's 
proposal  is  as  follows: 


Supervisor  Kirn's^  Pending  Proposal  (adjustable  lEC  initially  set  at  $242,500) 


Private 

Public 

Initial 

$7,500 

$20,000 

1:4 

$15,000 

$60,000 

1:1 

$70,000 

$70,000 

Total 

$92,500 

$150,000 

lEC 

$242,500^ 

The  lEC  may  be  adjusted  based  on  total  supportive  funds  and 
opposition  spending,  which  allows  candidates  to  raise  private 
funds  that  are  not  matched  with  public  dollars. 

The  appendix  to  this  memo  sets  forth  the  current  funding  schemes  for  the  Board  of  Supervisors 
program  and  the  Mayoral  program.  It  also  sets  forth  alternative  proposals  that  are  discussed  in 
the  memo. 


The  Ethics  Commission  and  the  Board  of  Supervisors  may  amend  the  CFRO  if  (1 )  the 
amendment  ftirthers  the  purposes  of  the  law;  (2)  the  Ethics  Commission  approves  the  proposed 
amendment  by  at  least  a  4/5  vote  of  all  its  members;  (3)  the  proposed  amendment  is  available  for 
public  review  at  least  30  days  before  the  amendment  is  considered  by  any  Board  committee;  and 
(4)  the  Board  approves  the  proposed  amendment  by  at  least  a  2/3  vote  of  all  of  its  members. 

*  *  * 

Board  of  Supervisors  Prosram 

The  chart  below  sets  forth  the  current  scheme,  which  provides  an  initial  individual  expenditure 
ceiling  (lEC)  that  starts  at  $143,000  and  may  be  adjusted  based  on  total  supportive  funds  and 
opposition  spending.'^  If  an  lEC  is  adjusted,  a  candidate  who  has  aheady  received  $89,000  in 


^  Supervisor  Kim's  legislation  is  co-sponsored  by  Supervisors  Campos,  Mirkarimi,  Mar  and  Avalos. 
^  The  legislation  actually  provides  for  an  Independent  Expenditure  Ceiling  of  $245,000. 

An  "individual  expenditure  ceiling"  ("lEC")  is  the  expenditure  ceiling  established  for  each  individual  candidate  for 
Mayor  or  the  Board  of  Supervisors  whom  the  Ethics  Commission  has  certified  as  eligible  to  receive  public  funds. 
CFRO  §  1.104(p).  Under  current  law,  the  lEC  for  Mayoral  candidates  starts  at  $1,475,000  and  for  Supervisorial 
candidates  at  $143,000.  The  Executive  Director  may  adjust  the  lEC  of  a  candidate  for  Mayor  to  an  amount  equal  to 
the  sum  of  the  Total  Opposition  Spending  against  that  candidate  and  the  highest  level  of  Total  Supportive  Funds  of 
any  other  candidate  for  Mayor  if  such  amount  is  greater  than  $1,475,000,  provided  that  the  Executive  Director  may 
adjust  a  candidate's  lEC  only  in  increments  of  $100,000.  CFRO  §  1.143(a).  The  Executive  Director  may  adjust  the 
lEC  of  a  candidate  for  the  Board  of  Supervisors  to  an  amount  equal  to  the  sum  of  the  Total  Opposition  Spending 
against  that  candidate  and  the  highest  level  of  the  Total  Supportive  Funds  of  any  other  candidate  for  the  same  office 
on  the  Board,  provided  that  the  Executive  Director  may  adjust  a  candidate's  lEC  only  in  increments  of  $10,000. 
CFRO  §  1.143(b). 


public  funds  ma>'  raise  pri\  alc  funds  that  are  then  matched  dollar  for  dollar  with  public  funds, 
subject  to  certain  limitations. 


Current  Scheme  (adjustable  lEC  initially  set  at  $143,000) 


Private 

Public 

Initial 

$5,000 

$10,000 

1:4 

$10,000 

$40,000 

1:1 

$39,000 

$39,000 

Total 

$54,000 

$89,000 

lEC 

$143,000 

The  Individual  Expenditure  Ceiling  (lEC)  may  be  adjusted 
based  on  total  supportive  funds  and  opposition  spending,  which 
allows  candidates  to  raise  private  funds  that  are  matched  with 
public  dollars. 

L  Clianijinii  the  qualification  threshold  for  receipt  of  public  funds 

a.        Shall  the  monetary  and  contributor  thresholds  be  changed? 

Interested  persons  stated  that  a  key  goal  of  the  public  financing  program  is  to  ensure  that 
candidates  establish  sufficient  community  support  before  they  become  eligible  for  public  funds. 
To  qualify  for  public  financing,  a  candidate  for  the  Board  currently  must  raise  $5,000  in 
qualifying  contributions  from  at  least  75  contributors  before  the  70'^  day  of  the  election.  See 
CFRO  §  1.140(b)(2).  At  the  Interested  Persons  meetings,  while  one  person  indicated  support  for 
the  $5,000  threshold  in  order  to  ensure  that  grassroots  candidates  can  obtain  funds  in  order  to 
communicate  their  issues,  most  participants  expressed  a  belief  that  the  current  thresholds  are  too 
low  and  that  meeting  them  does  not  necessarily  indicate  that  candidates  have  sufficient  support 
in  their  district.  In  the  November  2010  election,  $284,183  in  public  funds  was  disbursed  to  six 
candidates  who  received  five  percent  or  fewer  votes  in  the  first  round  of  voting  in  their 
respective  districts.  One  way  to  ensure  that  candidates  have  sufficient  community  support  is  to 
raise  the  initial  qualifying  threshold.  Thus,  interested  persons  suggest  and  staff  proposes  to 
change  the  qualifying  thresholds  so  that  so  that  a  candidate  for  the  Board  must  raise  at  least 
$10,000  in  quahfying  contributions  from  at  least  100  contributors.  By  raising  the  monetary 
threshold  to  510,000  and  the  contributor  threshold  to  100,  staff  believes  that  the  goal  of 
demonstrating  support  could  be  advanced  without  imposing  an  unreasonable  burden  on 
grassroots  candidates  seeking  to  participate  in  the  program. 


Decision  Point  la: 

Shall  the  Commission  approve  changing  the  qualification  threshold  so  that  a  candidate  for  the 
Board  of  Supervisors  must  raise  $10,000  in  qualifying  contributions  from  100  contributors? 
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b.        Shall  a  certain  number  of  qualifying  contributions  come  from  the  candidate 's  district? 

It  was  suggested  at  the  Interested  Persons  meetings  that  at  least  a  set  amount  of  the  $  1 0,000  in 
qualifying  contributions^  or  a  set  number  of  the  qualifying  contributors  must  come  from  vviihin 
the  district  of  the  candidate  to  show  that  he  or  she  has  support  within  the  district.  Staff  supports 
this  change  as  it  would  tend  to  show  that  a  candidate  has  community  support.  But  residents  in 
some  districts  are  much  more  likely  to  make  campaign  contributions  than  residents  in  other 
districts.  Thus,  many  at  the  Interested  Persons  meeting  and  staff  recommend  that  a  candidate 
may  meet  this  threshold  by  showing  that  at  least  50  of  the  minimally  required  100  contributors 
who  make  qualifying  contributions  come  from  the  district.  There  is  no  recommendation  that  a 
certain  amount  of  the  $10,000  must  come  from  within  the  district. 


Decision  Point  lb: 

Shall  the  Commission  approve  a  requirement  that  a  candidate  show  that  at  least  50  percent  of  the 
contributors  whose  contributions  are  deemed  qualifying  contributions  came  from  the  candidate's 
district? 


2.       Increasins  the  amount  of  available  public  funds 

Under  current  law,  the  amount  of  public  funds  available  to  a  candidate  is  $89,000,  unless  the 
candidate's  individual  expenditure  ceiling  is  adjusted  based  on  the  sum  of  the  total  opposition 
spending  against  that  candidate  and  the  highest  level  of  the  total  supportive  funds  of  any  other 
candidate  for  the  same  office.  Arizona  Free  Enterprise  v.  Bennett,  referenced  above,  generalh' 
provides  that  additional  public  funds  may  not  be  disbursed  based  on  spending  by  privately 
financed  opponents  or  third  parties.  Given  this  lunitation,  staff  recommends  that  the  amount  of 
available  public  funds  be  increased  for  each  candidate  who  participates  in  the  program. 

In  the  discussions  at  the  Interested  Persons  meeting  regarding  what  the  public  funds  maximum 
should  be,  there  was  disagreement  whether  it  should  be  $100,000,  $125,000  or  $150,000.  mile 
few  said  that  $100,000  was  an  appropriate  amount,  another  said  that  $100,000  is  only  $1 1,000 
more  than  the  current  $89,000  amount  and  would  not  be  sufficient  to  meet  the  challenges  of  third 
party  or  non-publicly  financed  candidate  spending.   Several  persons  advocated  for  $125,000 
because  it  seems  an  appropriate  amount  that  would  allow  a  candidate  to  be  competitive  and  yet 
take  into  account  the  current  difficult  budgetary  times.  One  other  person  advocated  for  $150,000 
because  the  Bennett  decision  means  that  no  further  public  funds  would  be  available  once  the 
maximum  amount  is  reached,  regardless  of  the  amount  of  opposition  spending.  Setting  the 
maxunum  amount  of  pubHc  funds  at  $150,000  would  allow  a  candidate  to  mount  a  sufficient 
defense  against  opposifion  spending.  Staff  recommends  $150,000  for  this  same  reason.  In  the 
November  2010  election,  three  candidates  (all  from  District  8)  received  more  than  $100,000  in 
public  funds  ($104,764,  $121,406,  and  $140,572),  and  one  candidate  in  District  6  received  more 
than  the  inifial  $89,000  amount  ($90,817).  In  the  November  2008  election,  two  candidates 
received  more  than  $100,000  in  pubhc  funds  ($123,445  in  D3  and  $105,033  in  Dl  1),  and  one 
candidate  in  District  1 1  received  more  than  the  initial  $89,000  amount  ($92,058).  Based  on  these 


^  A  "qualifying  contribution"  is  a  contribution  between  $10  and  $100  that  is  made  by  a  resident  of  San  Francisco 
that  is  received  no  earlier  than  1 8  months  before  the  date  of  the  election  from  persons  other  than  the  candidate,  the 
candidate's  spouse,  registered  domestic  partner  or  dependent  child.  See  CFRO  §  1.104(\v). 
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figures,  statY  recommends  that  the  amount  of  available  public  funds  be  set  at  $150,000;  but  staff 
also  believes  that  the  $150,000  public  funds  anu')unt  will  not  be  reached  by  most  candidates. 
Nonetheless,  having  this  amount  a\  ailable  at  the  outset  would  tend  to  encourage  rather  than 
discourage  p:irticipalion  in  the  program. 

Decision  Point  2a  asks  the  Commission  if  the  amount  of  public  funds  should  be  increased  to 
$150,000.  Decision  Point  2b  asks  the  Commission  whether  the  amount  of  public  funds  should 
be  increased  to  $125,000;  and  Decision  Point  2c  asks  if  the  amount  of  public  funds  should  be 
increased  to  $100,000. 


Decision  Point  2a: 

Shall  the  Commission  approve  increasing  the  amount  of  available  public  funds  to  $150,000? 


Decision  Point  2b: 

Shall  the  Commission  approve  increasing  the  amount  of  available  public  funds  to  $125,000? 


Decision  Point  2c: 

Shall  the  Commission  approve  increasing  the  amount  of  available  public  funds  to  $100,000? 


.j.  Chansins  the  formula  for  matchins  public  funds 

I  hcre  was  general  consensus  at  the  Interested  Persons  meetings  that  the  1:4  matching  formula 
resulted  in  too  much  public  funds  being  disbursed  too  soon  to  candidates  who  did  not  really  have 
\\  idespread  support.   While  this  sentiment  applied  generally  to  the  mayoral  election  that  had  just 
occurred,  staff  found  that  there  was  support  for  a  change  in  the  matching  formula  for  the 
supervisorial  program  as  well.  It  seemed  to  several  persons  that  the  1 :4  match  worked  to 
encourage  candidates  to  enter  into  a  race  early  and  fundraise  rapidly  so  that  they  could  quadruple 
the  amount  of  their  funds  even  before  they  realized  that  their  campaigns  needed  to  establish  a 
message.  The  1 :4  match  may  have  created  an  artificial  showing  of  strength  in  the  campaign. 

There  was  also  general  consensus  that  a  1 :2  match  made  the  most  sense  and  was  reasonable  - 
staff  agrees  and  recommends  the  adoption  of  a  1:2  matching  ratio  after  the  initial  disbursement 
of  funds.  This  change  would  address  concerns  that  public  funds  are  disbursed  too  easily  and  too 
soon  under  the  current  system.  A  1 :2  match  also  enables  certified  candidates  to  mount  effective 
campaigns  without  having  to  focus  too  heavily  on  fundraising. 


Under  the  following  proposal,  with  a  hypothetical  expenditure  ceiling  of  $300,000.  the 
disbursement  scheme  could  be  as  follows: 


Private 

Public 

Initial 

$10,000 

$20,000 

1:2 

$40,000 

$80,000 

1:1 

$50,000 

$50,000 

Total 

$100,000 

$150,000 

Non-matching 

$50,000 

$0 

Expenditure  C  cilinu 

$300,000 
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If  the  Commission  approved  a  1 :2  match,  regardless  of  the  expenditure  ceiling  amount,  the 
disbursement  formula  would  be  a  1 :2  initial  qualifying  match;  a  1 :2  match  for  some  funds;  a 
final  1:1  match  for  some  funds;  and  possibly  no  match  for  additional  private  funds  raised. 

Staff  recommends  that  the  1 :4  matching  formula  be  changed  to  a  1 :2  matching  formula  for  the 
Mayoral  program  as  well. 


Decision  Point  3: 

Shall  the  Commission  approve  changing  the  1 :4  matching  formula  to  a  1 :2  matching  formula  in 
both  the  Supervisorial  and  Mayoral  programs?  


4.  Chansins  the  disbursement  date  for  public  funds 

Under  current  law,  public  funds  may  be  disbursed  to  certified  candidates  as  early  as  nine  months 
prior  to  the  election.  It  was  suggested  at  the  Interested  Persons  meetings  that  this  initial 
disbursement  date  should  occur  much  later  in  the  calendar  year,  possibly  five  to  six  months 
before  the  election.  Staff  recommends  that  no  public  funds  be  disbursed  until  the  second 
Tuesday  of  June  of  the  election  year.  This  four-month  delay  in  releasing  public  funds  would 
address  concerns  that  public  funds  are  too  easily  accessible  too  soon,  even  before  it's  Clear  that 
the  candidate  is  indeed  a  viable  candidate.  A  June  start  date  would  provide  some  time  for 
candidates  to  organize  their  campaigns  and  assess  their  opposition,  and  yet  it  would  still  be 
timely  enough  for  candidates  to  utilize  public  funds  to  mount  an  effective  campaign. 

One  person  at  an  Interested  Persons  meeting  suggested  an  August  disbursement  date,  which  staff 
believes  is  too  late  in  the  campaign  season.  Another  person  suggested  disbursing  funds 
beginning  six  months  before  the  election,  or  in  May  -  staff  does  not  oppose  this  disbursement 
date.  When  public  financing  first  began,  no  funds  were  disbursed  until  August,  but  the 
Commission  and  the  Board  determined  that  this  date  was  too  late  and  hence  adopted  a  February 
disbursement  date. 

Staff  recommends  that  the  same  disbursement  date  for  public  funds  apply  to  both  the 
Supervisorial  and  Mayoral  programs. 


Decision  Point  4a: 

Shall  the  Commission  approve  changes  to  the  law  so  that  no  public  funds  are  disbursed  until  the 
second  Tuesday  in  June  of  an  election  year? 


Decision  Point  4b: 

Shall  the  Commission  approve  changes  to  the  law  so  that  no  public  funds  are  disbursed  until  the 
second  Tuesday  in  May  of  an  election  year? 
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Clianijinii  the  expenditure  ceilins 


1  he  CLincni  indi\  idual  expenditure  ceiling  for  certified  Board  candidates  starts  at  $143,000.  In 
20(iS.  a\  cragc  spending  by  winning  candidates  was  $198,239.  In  2008,  in  races  where  there  was 
no  incumbent,  the  winner  spent  $181,847  (Dl),  $329,499  (D3),  $136,61 1  (D9),  and  $173,625 
(Dl  1 ).  or  :m  ax  erage  ot  $205,396.  (All  of  these  winning  candidates  were  publicly  financed 
candidates.)  In  2010.  the  average  spent  by  winning  candidates  was  $213,447:  in  races  where 
there  was  no  incumbent,  the  winner  spent  $260,467  (D2),  $249,969  (D6),  $246,666  (D8),  and 
$172, 11 7  (DIO),  or  an  average  of  $232,305.  (Except  for  D2,  all  these  winning  candidates  were 
publicly  financed.)  Based  on  these  figures,  and  factoring  in  an  anticipated  increase  in  third  party 
spending  in  upcoming  elections,  staff  recommends  that  the  expenditure  ceiling  be  set  at 
$300,000.  Not  every  candidate  will  reach  this  level  of  spending,  which  staff  believes  is 
sutTiciently  high  to  enable  non-incumbents  to  mount  a  successful  candidacy. 

I  Iowe\  er,  there  was  some  concern  at  the  Interested  Persons  meetings  that  an  expenditure  limit  of 
$300,000  is  too  high,  and  that  the  limit  should  be  $250,000  instead.  Staff  does  not  oppose  this 
suggestion,  particularly  if  the  Commission  determines  that  an  adjustable  spending  cap,  discussed 
in  section  6  below,  should  be  retained. 


Decision  Point  5a: 

Shall  the  Commission  approve  an  expenditure  ceiling  of  $300,000  for  Board  of  Supervisors 
candidates? 


Decision  Point  5b: 

Shall  the  Commission  approve  an  expenditure  ceiling  of  $250,000  for  Board  of  Supervisors 
candidates? 


6.  Determining  whether  to  adopt  a  hard spendins  cap  or  retainins  an  adjustable 

individual  expenditure  ceilins 

Under  current  law,  a  certified  candidate  is  subject  to  an  individual  expenditure  ceiling  ("lEC") 
that  begins  at  $143,000  and  that  is  adjusted  if  the  sum  of  total  opposition  spending  against  that 
candidate  and  the  highest  level  of  total  supportive  funds  of  any  other  candidate  in  the  races  is 
greater  than  the  lEC  by  at  least  $10,000.  See  C&GC  Code  §  1.143.  Under  current  law,  a 
candidate  whose  lEC  is  raised  and  who  has  already  received  $89,000  in  public  funds  may 
continue  to  receive  public  funds  at  the  rate  of  one  dollar  for  each  dollar  of  a  matching 
contribution  raised,  subject  to  the  Per  Candidate  Available  Disbursement  Limit  (the  total  aniount 
of  non-administrative  funds  in  the  Election  Campaign  Funds  divided  by  the  number  of  qualified 
candidates)  and  the  candidate's  Trust  Account  Limit  (the  amount  of  funds  in  the  candidate's 
eampaiuii  eontiihuiion  trust  account  such  that  the  expenditure  of  this  amount  would  cause  the 
candklaie  to  reach,  but  not  exceed,  the  candidate's  lEC).  See  C&GC  Code  §§  1.104(bb),  1.144. 

Staff  recommends  that  whatever  type  of  spending  cap  the  Commission  approves  for 
Supervisorial  candidates  should  also  apply  to  Mayoral  candidates. 
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"  a.        Shall  the  Commission  retain  an  adjustable  expenditure  ceiling? 

The  Commission  could  decide  that  adjustable  individual  expenditure  ceilings  should  be  retained, . 
as  long  as  no  additional  public  funds  exceeding  the  established  amount  of  available  public  funds 
are  made  available  to  any  candidate.  In  other  words,  if  the  Commission  decides  that  the  amount 
of  available  public  funds  for  Board  candidates  should  be  set  at  $150,000,  then  no  candidate  may 
receive  more  than  $150,000  in  public  funds,  even  if  the  candidate's  adjusted  lEC  reaches 
$350,000.  hi  this  scenario,  if,  for  example,  the  initial  individual  expenditure  ceiling  were  set  at 
$300,000  and  the  matching  formula  set  out  in  the  discussion  for  Decision  Point  3  were  used,  then 
the  candidate  with  an  adjusted  lEC  of  $350,000  could  raise  up  to  a  total  of  $60,000  in  private 
funds  that  would  not  be  matched  with  public  funds.  The  advantage  for  retaining  adjustable 
expenditure  ceilings  is  that  it  allows  publicly  fmanced  candidates  to  raise  private  funds  to 
counter  opposition  spending.  It  also  allows  the  public  to  gauge  the  amount  of  third  party 
spending  that  occurs  during  the  election,  as  non-candidate  committees  will  continue  to  be 
required  to  file  third  party  reports  under  the  CFRO.  The  disadvantage  of  an  adjustable 
expenditure  ceiling  is  that  publicly  fmanced  candidates  may  not  really  be  subject  to  any  spending 
limit  if  such  limits  are  always  increased;  data  shows  that  lECs  almost  always  outdistance  actual 
spending. 


Decision  Point  6a 

Shall  the  Commission  retain  adjustable  expenditure  ceilmgs  for  certified  candidates  for  the 
Board  of  Supervisors  or  Mayor? 


b.        Shall  the  Commission  approve  a  hard  spending  cap  instead? 

A  hard  spending  cap  means  that  a  certified  candidate  may  not  spend  beyond  the  cap,  regardless 
of  opposition  or  thhd  party  spending.  Unless  it  is  set  sufficiently  high,  a  hard  cap  may 
discourage  candidates  from  participating  in  the  program.  However,  a  hard  cap  also  helps  to 
ensure  that  a  primary  goal  of  public  fmancing  -  limiting  overall  expenditures  in  campaigns  -  is 
met. 


Decision  Point  6b 

Shall  the  Commission  approve  a  hard  spending  cap  for  certified  candidates  for  the  Board  of 
Supervisors  or  Mayor? 


7.       Allowins  a  publicly  funded  candidate  who  withdraws  to  pay  accrued  debts 

Under  current  law,  any  candidate  who  receives  public  financing  but  who  withdraws  or  fails  to 
qualify  to  have  his  or  her  name  printed  on  the  ballot  in  the  election  for  which  the  public  funds 
were  provided  must  repay  the  Election  Campaign  Fund  the  full  sum  received  from  the  Fund.  In 
media  reports  and  at  the  Interested  Persons  meetings,  there  was  discussion  that  some  publicly 
funded  candidates  in  the  November  201 1  election  were  reluctant  to  v^ithdraw  from  the  election 
because  of  this  rule,  even  though  it  appeared  that  the  candidates  were  no  longer  viable  in  the 
race.  As  one  interested  person  said,  there  is  a  "perverse  incentive"  to  continue  a  non-\iable 
candidacy.  It  was  suggested  that  the  law  be  changed  to  allow  a  certified  candidate  to  withdraw, 
as  long  as  it  is  done  via  a  process  that  mvolves  written  contact  with  the  Ethics  Commission  and 
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the  Deparmient  of  Elections  by  a  date  certain,  such  as  the  last  day  before  ballots  are  printed.  The 
ccmdidatc  w  ould  then  be  allowed  to  pay  accrued  expenses  and  return  all  remaining  funds,  if  any, 
to  the  Ethics  Commission,  subject  to  the  amount  of  public  funds  actually  received.  After  such 
repayment,  if  the  candidate  has  any  funds  left  over,  the  candidate  could  repay  personal  loans 
made  to  the  campaign,  and  then  return  funds  to  contributors  on  a  last-in,  first-out  basis  or  donate 
them  to  the  Cit>'  or  a  charitable  organization.  Staff  recommends  the  consideration  of  such  a  plan, 
pro\  ided  that  a  candidate  who  withdraws  is  subject  to  an  audit  by  the  Commission  to  ensure  that 
all  funds  were  used  appropriately. 

Staff  recommends  that  if  the  Commission  approves  a  process  that  allows  a  publicly  financed 
candidate  for  the  Board  to  pay  accrued  debts,  that  such  a  process  also  govern  publicly  financed 
candidates  for  Mayor. 


Decision  Point  7: 

Shall  the  Commission  adopt  a  process  to  allow  a  publicly  financed  candidate  who  withdraws 
from  the  race  to  pay  all  accrued  debts  and  then  return  all  remaining  public  funds  to  the  Ethics 
Commission? 


*  *  * 

Mayoral  Proiiram 

The  chart  below  sets  forth  the  current  scheme,  which  provides  an  initial  lEC  that  starts  at 
$1 ,475,000  and  may  be  adjusted  based  on  total  supportive  funds  and  opposition  spending.  If  an 
lEC  is  adjusted,  a  candidate  who  has  already  received  $900,000  in  public  funds  may  raise  private 
funds  that  are  then  matched  dollar  for  dollar  with  public  funds,  subject  to  certain  limitations. 


Current  Scheme  (adjustable  lEC  initially  set  at  $1,475,000) 


Private 

Public 

Initial 

$25,000 

$50,000 

1:4 

$100,000 

$400,000 

1:1 

$450,000 

$450,000 

Total 

$575,000 

$900,000 

lEC 

$1,475,000 

The  Individual  Expenditure  Ceiling  (lEC)  may  be  adjusted 
based  on  total  supportive  funds  and  opposition  spending,  which 
allows  candidates  to  raise  private  funds  that  are  matched  with 
public  dollars. 

ii.  (  hanijin};  the  qualification  threshold  for  receipt  of  public  funds  for  Mayor 

To  qualify  for  public  financing,  a  candidate  for  Mayor  currently  must  raise  $25,000  in  qualifying 
contributions  from  at  least  250  contributors  before  the  70"'  day  of  the  election.  Sec  CERO  § 
1 . 14()(c)(2).  I^xcept  for  one  individual,  interested  persons  expressed  concerns  that  these 
thresholds  are  too  low.  As  mentioned  earlier,  in  the  November  201 1  election,  nine  candidates  for 
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Mayor  received  (as  of  11/17/11)  $4,607,726;  and  where  five  of  these  candidates,  whose  public 
fluids  totaled  $2,365,722,  each  received  less  than  five  percent  of  the  first-choice  votes  cast. 

To  ensure  that  candidates  have  sufficient  community  support,  several  persons  propose  to  raise 
the  initial  qualifying  threshold  so  that  a  candidate  for  Mayor  must  raise  at  least  $50,000  in 
qualifying  contributions  from  at  least  500  contributors.  Others  suggest  that  a  candidate  for 
Mayor  must  raise  at  least  $80,000  in  qualifying  contributions  from  800  contributors.  Until  staff 
is  able  to  obtain  additional  data  about  fundraising  by  candidates  in  the  last  election  cycle,  staff  is 
not  prepared  to  make  a  recommendation  on  whether  the  initial  amount  should  be  $50,000  or 
some  other  number. 


Decision  Point  8a: 

Shall  the  Commission  approve  changing  the  qualification  threshold  so  that  a  candidate  for  Mayor 
must  raise  $50,000  in  qualifying  contributions  firom  500  contributors?  ' 


Decision  Point  8b: 

Shall  the  Commission  approve  changing  the  qualification  threshold  so  that  a  candidate  for  Mayor 
must  raise  $80,000  in  qualifying  contributions  fi-om  800  contributors? 


9.        Increasins  the  amount  of  available  public  funds 

In  the  201 1  election,  no  publicly  financed  candidate  was  able  to  achieve  the  maximum  $900,000 
in  public  funds.  For  this  reason,  staff  is  reluctant  to  recommend  an  increase  in  available  public 
funds  beyond  $900,000. 

However,  one  member  of  the  public  has  proposed  that  the  level  of  available  public  funds  be 
increased  to  $1,000,000  and  another  has  recommended  $1,225,000,  much  for  the  same  reasons  as 
articulated  above  for  the  proposed  increase  in  available  public  funds  for  Board  candidates  -  that 
is,  it  is  likely  that  third  party  spending  will  increase  significantly  and  it  will  be  more  costly  to  run 
campaigns  four  or  eight  years  from  now. 


Decision  Point  9a: 

Shall  the  Commission  approve  keeping  the  amount  of  available  public  funds  for  Mayoral 
candidates  at  $900,000?  


Decision  Point  9b: 

Shall  the  Commission  approve  increasing  the  amount  of  available  public  funds  for  Mayoral 
candidates  to  $1,000,000?  


Decision  Point  9c: 

Shall  the  Commission  approve  increasing  the  amount  of  available  public  funds  for  Ma}  oral 
candidates  to  $1,225,000?  
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10.       Chdnaini;  the  expenditure  ceilins 


In  ilic  November  2003  election,  the  Nevvsom  2003  Mayoral  Committee  spent  $5J5K623;  in 
2007,  the  Newsom  Mayoral  Committee  spent  approximately  $1.6  million.  Based  on  reports  filed 
at  the  Ethics  Commission  during  the  November  201 1  election,  the  five  highest  spending 
candidates  spent  $6,688,984.  or  an  average  of  $1,337,797;  the  winner  spent  $1,722,714.  Third 
pari)  spending  to  support  candidates  totaled  $2,109,460;  third  party  spending  to  oppose 
cimdidaies  totaled  $443,078.  Based  on  this  data,  staff  recommends  that  the  expenditure  ceiling 
be  increased  to  $1,750,000,  particularly  if  the  Commission  approves  an  adjustable  expenditure 
ceiling. 

Howex  er,  a  member  of  the  public  has  recommended  that  the  expenditure  ceiling  be  increased  to 
$1,975,000.  Another  person  has  recommended  an  increase  to  $2,000,000. 


Decision  Point  10a: 

Shall  the  Commission  approve  an  expenditure  ceiling  of  $1,750,000  for  the  Mayoral  program? 


Decision  Point  10b: 

Shall  the  Commission  approve  an  expenditure  ceiling  of  $1,975,000  for  the  Mayoral  program? 


Decision  Point  10c: 

Shall  the  Commission  approve  an  expenditure  ceiling  of  $2,000,000  for  the  Mayoral  program? 


Other  issues: 


At  one  of  the  Interested  Persons  meeting,  there  was  discussion  about  possibly  requiring 
candidates  who  seek  public  funds  to  use  recyclable  paper  products  only  or  explain  why  they 
cannot.  It  was  also  suggested  that  candidates  spend  at  least  50  percent  of  public  funds  locally. 
Staff  believes  that  these  suggestions  are  worthy  of  consideration. 
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Appendix 

Board  of  Supervisors 


Current  Scheme  (adjustable  lEC  initially  set  at  S143,000) 


Private 

Public 

Initial 

$5,000 

$10,000 

1:4 

$10,000 

$40,000 

1:1 

$39,000 

$39,000 

Total 

$54,000 

$89,000 

lEC 

$143,000 

The  Individual  Expenditure  Ceiling  (lEC)  may  be  adjusted 
based  on  total  supportive  funds  and  opposition  spending,  which 
allows  candidates  to  raise  private  funds  that  are  matched  with 
public  dollars. 

The  following  charts  set  forth  several  proposals  that  vary  based  on  the  amount  of public  funds 
available  ($150,000,  $125,000  or  $100,000)  and  the  expenditure  ceiling  ($300,000  or  $250,000). 
All  of  them  could  be  used  with  a  hard  expenditure  cap  that  may  not  be  adjusted  or  an  adjustable 
individual  expenditure  ceiling;  and  all  of  them  follow  a  matching  formula  of  an  initial  1:2  match, 
a  subsequent  1:2  match  and  a  1:1  match. 


Proposal  A  for  BoS 


$150,000  public  funds 
available;  Expenditure  Ceiling 
("EC")  =  $300,000 

Private 

Public 

Initial 

$10,000 

$20,000 

1:2 

$40,000 

$80,000 

1:1 

$50,000 

$50,000 

Total 

$100,000 

$150,000 

Non-matching 

$50,000 

SO 

Expenditure  Ceiling 

$300,000 

Proposal  B  for  BoS 

$125,000  public  funds 
available;  EC  =  $300,000 

Private 

Public 

Initial 

$10,000 

$20,000 

1:2 

$40,000 

$80,000 

1:1 

$25,000 

$50,000 

Total 

$75,000 

$125,000 

Non-matching 

$100,000 

SO 

Expenditure  Ceiling 

$300,000 
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Proposal  C  for  BoS 


$100,000  public  funds 
available;  EC  =  $300,000 

Private 

Public 

Initial 

$10,000 

$20,000 

1:2 

$30,000 

$60,000 

1:1 

$20,000 

$20,000 

Total 

$60,000 

$100,000 

N()n-matchin<» 

$140,000 

$0 

Expenditure  Ceiling 

$300,000 

Proposal  D  for  BoS 

$150,000  public  funds 
available;  EC  =  $250,000 

Private 

Public 

Initial 

$10,000 

$20,000 

1:2 

$40,000 

$80,000 

1:1 

$50,000 

$50,000 

Total 

$100,000 

$150,000 

Non-matching 

$0 

$0 

Expenditure  Ceiling 

$250,000 

Proposal  E  for  BoS 

$125,000  public  funds 
available;  EC  =  $250,000 

Private 

Public 

Initial 

$10,000 

$20,000 

1:2 

$40,000 

$80,000 

1:1 

$25,000. 

$25,000 

Total 

$75,000 

$125,000 

Non-matching 

$50,000 

$0 

Expenditure  Ceiling 

$250,000 

Proposal  F  for  BoS 

$100,000  public  funds 
available;  EC  =  $250,000 

Private 

Public 

Initial 

$10,000 

$20,000 

1:2 

$30,000 

$60,000 

1:1 

$20,000 

$20,000 

Total 

$60,000 

$100,000 

Non-matching 

$90,000 

$0 

Expenditure  Ceiling 

$250,000 
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Mayor 


Current  Scheme  (adjustable  lEC  initially  set  at  SI, 475,000) 


Private 

Public 

Initial 

$25,000 

$50,000 

1:4 

$100,000 

$400,000 

1:1 

$450,000 

$450,000 

Total 

$575,000 

$900,000 

lEC 

$1,475,000 

The  Individual  Expenditure  Ceiling  (lEC)  may  be  adjusted 

based  on  total  supportive  funds  and  opposition  spending,  which 

allows  candidates  to  raise  private  funds  that  are  matched  with 

public  dollars. 

Proposal  A  for  Mayor 

$900,000  public  funds 

Private 

Public 

available;  EC  =  $1,750,000 

Initial 

$50,000 

$100,000 

1:2 

$200,000 

$400,000 

1:1 

$400,000 

$400,000 

Total 

$650,000 

$900,000 

Non-matching 

$200,000 

SO 

Expenditure  Ceiling 

$1,750,000 

Proposal  B  for  Mayor 

$1,975,000  public  funds 

Private 

Public 

available;  EC  =  $1,975,000 

Initial 

$50,000 

$100,000 

1:2 

$425,000 

$850,000 

1:1 

$275,000 

$275,000 

Total 

$750,000 

$1,225,000 

Non-matching 

$0 

SO 

Expenditure  Ceiling 

$1,975,000 

Proposal  C  for  Mayor 

$1,000,000  public  funds 

Private 

Public 

available;  EC  =  $2,000,000 

Initial 

$80,000 

$160,000 

1:2 

$320,000 

$640,000 

1:1 

$200,000 

$200,000 

Total 

$600,000 

$1,000,000 

Non-matching 

$400,000 

SO 

Expenditure  Ceiling 

$2,000,000 
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Ethics  Commission 

City  and  County  of  San  Francisco 


Benedict  Y.  Hur 
Chairperson 


Beverly  Ha  yon 
Commissioner 


Dorothy  S.  Liu 
Commissioner 


EXECUTIVE  DIRECTOR'S  REPORT 
TO  THE  SAN  FRANCISCO  ETHICS  COMMISSION 
For  the  Meeting  of  December  12,  2011 

1.  Televised  Meetings. 

The  Commission's  next  regular  meeting  will  be  held  on  January  23,  2012,  the  fourth 
Monday  of  the  month,  in  Room  400  City  Hall,  in  order  to  accommodate  televising  of 
the  meeting. 

2.  November  8,  2011  November  6,  2012  Elections. 

As  of  December  6,  the  Commission  disbursed  a  total  of  $4,659,289  in  public  funds  to 
nine  eligible  candidates.  The  last  day  for  eligible  candidates  to  submit  a  claim  to 
receive  pubHc  funds  is  December  8,  201 1 . 

Staff  has  notified  potential  candidates  running  for  the  Board  of  Supervisors  in 
November  2012  about  possible  changes  to  the  public  financing  program  and  other 
provisions  of  the  Campaign  Finance  Reform  Ordinance.  After  any  modifications  to  the 
public  financing  program  are  adopted  into  law,  staff  will  provide  trainings  and  update 
manuals  that  explain  the  rules  governing  the  November  6,2012  election.  These 
manuals  include  the  Candidates'  Guide  for  City  Elective  Office  (manual  that  applies  to 
all  candidates  for  City  elective  office)  and  the  Supplement  for  Candidates  for  the  Board 
of  Supervisors  (manual  for  Board  of  Supervisors  candidates  only).  In  the  meantime, 
staff  has  advised  candidates  for  the  2012  election  to  refer  to  the  manuals  that  were 
created  for  the  November  2010  election. 


3.        Investigation  and  enforcement  program. 

As  of  December  1,  2011,  there  are  15  pending  complaints  alleging  violations  within  the 
Ethics  Commission's  jurisdiction. 


Category 

#  of  Complaints 

Campaign  Finance 

7 

Conflict  of  Interest 

2 

Governmental  Ethics 

1 

Lobbyist  Ordinance 

1 

Campaign  Consultant  Ordinance 

2 

Sunshine  Ordinance 

2 

TOTAL 

15 

25  Van  Ness  Avenue,  Suite  220  •  San  Francisco,  CA  941 02-6053 •  Phone  (415)  252-3 100«  Fax  (415)  252-31 12 
E-Mail  Address:  ethics.comniission@sfgov.org  Web  site:  http://\wvw.sfethics.org 


4.        Campaign  finance  disclosure  program. 

a.  Filing  deadline.  The  most  recent  filing  deadline  occurred  on  October  27,  201 1  for  the  Second 
Pre-ricciion  statement,  which  covers  the  reporting  period  ending  October  22,  201 1.  As  of 
NoNciiibcr     2(111.  two  candidates/committees  remain  delinquent  in  filing  the  Second  Pre- 
lilection  siatcmeni;  the>  were  sent  a  Non-Specific  Written  notice.  Staff  continues  to  receive  and 
process  cimipaign  statements  and  will  notily  non-filers  about  their  past  due  statements. 

The  next  filing  deadline  falls  on  January  31,  2012  for  the  Second  Semi  Annual  statement,  which 
cm  CI  S  ihc  reporting  period  ending  December  31,  201 1.  In  the  interim,  staff  continues  to  receive 
and  process  campaign  statements  for  other  filing  deadlines.  Staff  also  continues  to  answer 
questions  from  and  conduct  outreach  to  candidates  and  other  committee  representatives  about 
canipaign  finance  filing  obligations. 

b.  Collection  of  late  filing  fees  and  contribution  forfeitures.  In  the  FY  1 1-12,  as  of  November  30, 
the  Commission  collected  a  total  of  $10,875  in  campaign  finance  late  fees  and  forfeitures. 
Outstanding  late  fees  and  forfeitures  total  $169,220  of  which  waiver  requests  are  pending  for 
$132,335;  and  $24,672  is  pending  at  the  Bureau  of  Delinquent  Revenues. 


c.  Status  of  accoimts  to  San  Francisco  Bureau  of  Delinquent  Revenues  (BDR).  The  following 
chart  provides  details  on  pending  accounts  referred  to  BDR: 


# 

Committee/ 
Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  are 
in  bold) 

1 

Johnnie  Carter  for 
Community 
College  Board 

1226264 

Johnnie  Carter 

6/16/06 

$9,520 

$6,595 

$6,595 

2 

Committee  to 
Elect  M.  Valle  for 
Treasurer 

1278937 

Manuel  B. 
Valle 

6/14/07 

$5,525 

$5,525 

$5,525 

3 

Bill  Barnes  for 
District  5 

1265969 

Mix 
Rosenthal 

1/3/08 

$3,120 

$113 

$113 

4 

Care  Not  Cash 

1244505 

Ronald  Jin 

2/29/08 

S5,331 

$356 

$0 

5 

Omar  Khalif  for 
Board  of  Educ. 

1287030 

Omar  Khalif 

7/30/09 

$1,800 

$1,775 

$1,775 

6 

Myma  Lim  for 
District  1 1  Sup 

1306882 

Myma  Lim 

7/30/09 

$1,180 

$1,180 

$1,180 

7 

Myma  Lim  for 
District  1 1  Sup 

1256697 

Jia  Jun  Chen 

8/20/07 

$3,855 

$2,775 

$2,775 

8 

San  Francisco 
Women's 
Political 
Committee 

1243711 

Giselle  Barry 

5/16/06 

$1,906 

$50 

$50 

9 

Johnny  K.  Wang 
JKW  Political 
Consulting 

100716 

Johnny  K. 
Wang 

4/19/11 

$4,000 

$4,000 

$4,000 

2 


# 

Committee/ 
Filer 

ID# 

Treasurer  or 
Responsible 
Officer 

Date 
referral 
effective 

Original 
amount 
referred 

Last 
month's 
balance 

Current 
balance 

(Changes  arc 

10 

Coalition  to  Elect 
Chris  Jackson  to 
Community 
College  Board 

1302351 

Chris  Jackson 

 6/17/11 

 2.658.90 

 2.658.90 

Reelect  Dr  Anita 
Grier  Community 
College  Board 
2010 

1243852 

Dr.  Anita 
Grier 

11/4/11 

525.00 

New  Referral 

$525.00 

TOTAL 

$25,197 

5.        Revenues  report. 

For  FY  1 1-12,  the  Commission  is  budgeted  to  generate  $100,000  in  revenues.  As  of  December 
1,  201 1,  the  Commission  received  and  deposited  $37,321  as  summarized  below.  The  figure 
represents  collection  of  approximately  37  percent  of  expected  revenues  for  FY  11-12. 


Revenues  received  and  deposited  as  of  December  1,  201 1: 


Source 

Budgeted  Amount  FY 
11-12 

Receipts 

Lobbyist  Fees 

$27,000 

$5,500 

Other  Ethics  General 

$1,000 

$210 

Campaign  Finance  Fines 

$50,000 

$10,875 

Campaign  Consultant  Fees 

$18,000 

$12,550 

Lobbyist  Fines 

$1,000 

$100 

Statements  of  Economic  Interests  Fines 

$1,000 

$325 

Other  Ethics  Fines 

$1,000 

$5,961 

Campaign  Consultant  Fines 

$1,000 

$1,800 

Total 

$100,000 

$37,321 

6.        Status  of  legislative  proposals  endorsed  by  Ethics  Commission. 

On  November  22,  201 1,  Supervisor  Scott  Wiener  introduced  proposed  amendments  to  the  CFRO 
that  were  approved  by  the  Commission  at  its  October  and  November  2012  meetings.  The 
legislation.  File  No.  1 1 1275,  was  assigned  to  the  Rules  Committee.  If  approved  by  a 
supermajority  of  the  Board  of  Supervisors,  the  amendments  would  1)  modifv'  and  streamline 
disclaimer  and  reporting  requirements  for  candidates  and  third  parties  raising  and  spending  funds 
in  local  elections;  2)  require  the  Ethics  Commission  to  provide  public  notice  when  thresholds  are 
met;  3)  eliminate  the  overall  contribution  limit  on  contributions  to  all  candidates  on  the  ballot  in 
a  single  election;  and  4)  make  various  reporting  and  disclaimer  requirements  parallel  to 
requirements  in  State  law. 
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On  the  same  day,  Supemsor  Malia  Cohen  introduced  proposed  amendments  to  the  CFRO  that 
were  approved  by  the  Commission  at  its  November  2012  meeting.  The  legislation,  File  No. 
1  1277.  w  as  assigned  to  the  Go\  crnnicnt  Oversight  and  Audit  Committee.  If  approved  by  a 
supemiajoriiN  ol'ihc  Board  of  Supcr\  isors,  the  legislation  would  delay  the  certification  of  2012 
superv  isorial  candidates  seeking  public  linmicing  until  the  Redistricting  Task  Force  completes  its 
res  ision  of  super\  isorial  district  boundaries. 

7.  Lobbyist  program. 

As  of  December  L  201 1,  79  indi\  idual  lobbyists  were  registered  with  the  Commission.  In  FY 
11-12.  total  revenues  collected  to  date  amount  to  $5,600,  which  consist  of  $5,500  in  lobbyist 
registration  fees  and  $100  in  late  fines.  The  November  201 1  reporting  period  deadline  is 
December  15.  2011. 

8.  Campaign  Consultant  program. 

As  of  December  1,  201 1,  sixty  campaign  consultants  are  active  and  registered  with  the 
Commission.  $12,750  in  registration  fees  and  $1,900  in  late  fines  have  been  collected  so  far 
during  the  201 1-2012  fiscal  year.  The  next  campaign  consultant  quarterly  report  deadline  is 
rhursday.  December  15,  201 1 .  Staff  has  mailed  and  e-mailed  reminder  notices  to  all  active 
campaign  consultants  two  weeks  before  the  deadline. 

9.  Outreach  and  Education. 

On  November  30,  staff  met  with  managers  of  the  Inspection  Office  of  the  City  of  Kobe,  Japan,  to 
discuss  anti-corruption  measures  governing  local  officers  and  employees. 

The  Commission  continues  to  offer  trainings  on  Statements  of  Incompatible  Activities  to  City 
departments. 

The  following  are  web  video  trainings  available  on  the  Commission  website: 

Department  of  Building  Inspection  SIA  Training 

Candidates'  Training 

Controller's  Office  SIA  Training 

Department  on  the  Environment  SIA  Training 

Governmental  Ethics  Ordinance  Training  for  City  Employees 

Lobbyist  Ordinance  Training 

Medical  Examiner's  Office  SIA  Training 

Non-Candidate  Recipient  Committee  Training 

Public  L'tilitics  Commission  SIA  Training 

SIA  Template  Language  Training 

Respectful  Iv^submitted, 


John  St.  Croix  ' 
Executive  Director 


S:\ED  Rcport\2011\12.12.11.doc 
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Minutes  of  the  Regular  Meeting  of 
The  San  Francisco  Ethics  Commission 
December  12,  2011 
Room  408,  City  Hall 
1  Dr.  Carlton  B.  Goodlett  Place 
San  Francisco,  CA  94102 


GOVERNMENT 
DOCUMENTS  DEP 


JAN  1  9  201? 


1. 


Call  to  order  and  roll  call. 


SAN  FRANCISCO 
PUBLIC  LIBRARY 


Chairperson  Hur  called  the  meeting  to  order  at  5:30  PM.  ruDLlv...  LIDM> 

COMMISSION  MEMBERS  PRESENT:  Benedict  Y.  Hur,  Chairperson;  Jamienne  Studley, 
Vice-Chairperson;  Beverly  Hayon,  Commissioner;  and  Dorothy  S.  Liu,  Commissioner. 

STAFF  PRESENT:  John  St.  Croix,  Executive  Director;  Garrett  Chatfield,  Investigator/Legal 
Analyst. 

OFFICE  OF  THE  CITY  ATTORNEY:  Jon  Givner,  Deputy  City  Attorney. 

OTHERS  PRESENT:  Jeimifer  Johnston,  Ray  Hartz;  Patrick  Monette-Shaw;  Dr.  Derek  Kerr;  Dr. 
Maria  Rivero,  David  Pilpel;  Steven  Hill;  and  other  unidentified  members  of  the  public. 


MATERIALS  DISTRIBUTED: 

-  Memorandum  from  the  Executive  Director  re:  Amendment  of  DHR's  SIA,  dated  December  1, 
2011. 

-  Memorandum  from  the  Executive  Director  re:  Proposed  Amendments  to  CFRO  related  to 
public  financing  program,  dated  December  7,  201 1 . 

-  Minutes  of  the  Regular  Meeting  of  the  San  Francisco  Ethics  Commission  on  November  1 4. 


-  Executive  Director's  Report  to  the  Ethics  Commission  for  the  Meeting  of  December  12.2011. 

II.       Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

Chairperson  Hur  stated  that  Commissioner  Ward  resigned  from  the  Ethics  Commission. 

Patrick  Monette-Shaw  stated  that  the  Ethics  Commission  has  not  acted  on  two  Sunshine  Task 
Force  referrals.  He  stated  that  the  Ethics  Commission  has  no  legal  basis  to  assert  confidentiality 
regarding  its  investigations.  [Mr.  Monette-Shaw  submitted  a  150  word  v\Titten  statement,  which 
is  included  at  the  end  of  these  minutes.] 

Derek  Kerr,  MD,  stated  that  he  worked  at  Laguna  Honda  Hospital  for  20  years  and  was  laid-off 
after  he  became  a  whistleblower.  He  stated  that  the  San  Francisco  whistleblower  program  is 
viewed  as  a  threat.  He  stated  that  retaliation  is  common,  but  the  Ethics  Commission  has  not 
found  any  incidence  of  retaliation.  [Dr.  Kerr  submitted  a  150  word  wTitten  statement,  which  is 
included  at  the  end  of  these  minutes.] 
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Maria  Rivero.  MD,  stated  that  she  worked  at  Laguna  Honda  Hospital  for  22  years  and  that  she 
was  harassed  and  forced  to  resign.  She  slated  that  there  is  no  recourse  in  San  Francisco  for 
whistleblowcrs.  She  stated  that  she  was  denied  attendance  at  a  closed  session  meeting.  [Dr. 
Ri\  cro  submitted  a  written  statement  that  exceeded  the  150  word  limit  in  section  67.16  of  the 
Sunshine  Ordinance.] 

Ra\  I  lartz  stated  thai  the  Ethics  Commission  wants  to  deny  public  comment.  He  stated  that  the 
minute  summaries  misrepresent  what  the  speaker  says.  He  stated  that  attaching  the  written 
statements  at  the  end  of  the  minutes  is  not  the  same  as  including  the  statements  in  the  minutes. 
[Mr.  Hart/  submitted  a  150  word  written  statement,  which  is  included  at  the  end  of  these 
minutes.] 

III.     Consideration  of  proposed  amendments  to  the  Statement  of  Incompatible  Activities 
(SIA)  for  the  Department  of  Human  Resources  (DHR). 

Jennifer  Johnston,  representing  DHR,  stated  why  DHR  was  seeking  the  revisions  to  its  SIA  and 
that  the  department  had  completed  the  required  meet  and  confer  process  with  the  unions  that 
represent  DHR  employees. 

Ms.  Johnston  responded  to  Commissioner  Liu,  stating  that  the  changes  were  made  to  provide 
clearer  guidance  to  employees  as  to  what  information  must  remain  confidential. 

Commissioner  Liu  stated  that  the  proposed  changes  did  not  appear  to  be  related  to  an  outside 
acti\  it\'  by  employees,  but  understood  the  need  to  tighten-up  the  confidentiality  policy. 

.Motion  11-12-12-1  (Hayon/Liu):  Moved,  seconded,  and  passed  (4-0)  that  the  Commission 
approve  the  proposed  changes  the  Department  of  Human  Resource's  Statement  of 
Incompatible  Activities. 

Public  Comment: 

Mr.  Hartz  stated  that  the  changes  must  have  been  prompted  by  a  DHR  employee  disclosing 
confidential  exam  material.  He  stated  this  is  an  example  of  closing  the  bam  door  after  it  was 
opened.  He  stated  he  was  a  professor  at  the  University  of  Hawaii  and  one  of  his  duties  was  to 
aid  students  pass  a  real  estate  exam.  He  stated  DHR  was  not  being  honest  as  to  why  they  were 
requesting  the  proposed  changes.  [Mr.  Hartz  submitted  a  150  word  written  statement,  which  is 
included  at  the  end  of  these  minutes.] 

David  Pilpel  stated  that  he  had  issues  with  the  language  in  one  of  the  sections,  but  that  it  sounded 
like  a  grammatical  change. 
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IV.     Consideration  of  possible  amendments  to  the  Campaign  Finance  Reform  Ordinance 
(CFRO),  San  Francisco  Campaign  and  Governmental  Conduct  Code  section  1.100 
et  seq.,  related  to  the  public  financing  programs  for  candidates  for  the  Board  of 
Supervisors  and  Mayor. 

Executive  Director  St.  Croix  introduced  the  item. 

Chairperson  Hur  stated  that  the  Commission  would  hear  each  decision  point  and  take  public 
comment  prior  to  the  Commission's  discussion  on  an  individual  decision  point. 

Decision  Point  1 

Public  Comment: 

Mr.  Hartz  stated  that  he  objected  to  raising  the  qualification  amount  from  $5,000  to  $  1 0.000.  He 
stated  that  even  the  $5,000  threshold  is  too  high  and  only  serves  to  eliminate  candidates  without 
strong  financial  backing  from  the  public  funding  process. 

Mr.  Pilpel  stated  that  the  $10,000  threshold  is  not  too  high  given  that  candidates  can  now  raise 
fimds  city- wide. 

Steven  Hill  stated  that  he  appreciated  the  interested  persons  meetings  that  staff  held  regarding 
this  issue.  He  stated  that  the  threshold  should  be  raised  to  $10,000  and  is  an  obtainable  amount. 

Executive  Director  St.  Croix  stated  that  the  Commission  had  no  data  regarding  the  proportion  of 
contributions  made  in  specific  districts  in  response  to  a  question  by  Vice-Chairperson  Studle> . 

Chairperson  Hur  stated  that  he  would  prefer  if  the  number  of  qualifying  contributions  from  the 
candidate's  district  was  changed  to  50  contributors,  rather  than  50%  of  the  contributions. 

Executive  Director  St.  Croix  explained  the  procedure  for  presenting  the  changes  to  the  Board  of 
Supervisors  for  its  approval. 

Vice-Chairperson  Studley  stated  that  she  wanted  to  ensure  the  availability  of  public  funding  for 
grass  roots  campaigns.  She  presented  an  option  that  would  allow  the  Commission  to  provide  a 
$5,000  match  if  a  candidate  raised  $5,000  so  they  could  qualify  for  public  funds  under  the  higher 
$10,000  threshold. 

Commission  Hayon  stated  she  supported  raising  the  threshold  amount  to  SI 0.000.  She  stated  the 
purpose  of  public  financing  is  to  level  the  playing  field  and  candidates  should  show  they  are 
serious  and  capable  of  raising  enough  funds  to  present  a  viable  campaign. 

Chairperson  Hur  stated  another  option  was  to  change  the  number  of  contributions  ratio. 
Chairperson  Hur  directed  staff  to  consider  the  options  presented  and  propose  recommendations 
at  a  later  meeting. 
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Decision  Point  2 
Public  Comment: 

Mr.  Hill  stated  that  raising  the  ceiling  is  necessary  now  that  having  a  trigger  is  now  longer 
allowed,  and  stated  that  the  Commission  needs  to  find  a  balance  to  keep  the  ceiling  as  low  as 

posNibIc      siill  be  a  \  lablc  amount  of  money.  He  stated  that  $150,000  is  the  right  amount 
becau.sc  ilic  ccilmL;  is  cuncnily  $89,000  and  raising  it  to  $100,000  is  only  an  $1 1,000  increase. 

Mr.  Pilpel  stated  that  the  amount  should  be  $125,000  which  is  a  40%  increase  on  the  current 
ceiling. 

.\lr.  I  lartz  stated  that  raising  the  ceiling  is  equivalent  to  being  penny  wise  and  pound  foolish. 

Commissioner  Liu  stated  that  the  Commission  must  act  on  raising  the  ceiling  now  that  the  trigger 
provisions  are  invalid.  She  stated  that  an  increase  to  $125,000  is  sufficient.  Chairperson  Hur  and 
Vice-Chairperson  Studley  agreed  the  amount  should  be  increased  to  $125,000. 

Decision  Point  3 

Public  Comment: 

Mr.  Pilpel  stated  that  the  contribution  match  ratio  should  be  one  to  two. 

Mr.  Hill  agreed  that  the  match  ratio  should  be  one  to  two. 

Chairperson  Hur  directed  staff  to  draft  language  codifying  the  one  to  two  ratio. 

Decision  Point  4 

Public  Comment: 

Mr.  Hill  stated  that  delaying  the  disbursement  of  public  ftinds  to  June  is  a  good  idea. 

Mr.  Pilpel  stated  that  the  earliest  date  that  a  candidate  should  be  allowed  to  request  public  funds 
is  May  15'^ 

Chairperson  Hur  directed  staff  to  make  the  disbursement  date  in  June. 
Decision  Point  5 
Public  Comment: 

Mr.  Hill  stated  that  the  individual  expenditure  ceiling  amount  for  Board  of  Supervisors 
candidates  should  be  $250,000. 
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Mr.  Pilpel  stated  he  agreed  with  the  $250,000  amount. 

Chairperson  Hur  stated  that  the  $250,000  amount  was  appropriate.  Vice-Chairperson  Studlcv , 
and  Commissioners  Hayon  and  Liu  agreed. 

Decision  Point  6 

Executive  Director  introduced  the  item.  He  stated  that  that  currently,  a  candidate  is  subject  to  an 
individual  expenditure  ceiling  that  starts  at  $143,000  and  is  adjusted  if  the  sum  of  total 
opposition  spending  against  that  candidate  and  the  highest  level  of  total  supportive  funds  of  any 
other  candidate  in  the  race  is  greater  than  the  lEC  by  at  least  $10,000.  He  stated  that  due  lo  the 
Supreme  Court  decision,  the  Commission  must  decide  if  it  should  retain  an  adjustable 
expenditure  ceiling,  or  move  to  a  hard  spending  cap,  meaning  that  a  candidate  could  not  spend 
beyond  the  cap  regardless  of  opposition  or  third  party  spending. 

Public  Comment: 

Mr.  Hill  stated  that  the  hard  cap  gives  the  public  assurance  that  only  a  certain  amount  of  public 
funds  would  be  spent. 

Mr.  Pilpel  stated  that  an  adjustable  cap  is  important  and  adopting  a  hard  cap  could  cause  some 
candidates  to  opt  out  of  public  financing. 

Commission  Hayon  stated  that  she  favored  the  hard  cap. 

Chairperson  Hur  stated  that  he  was  concerned  that  a  candidate  could  enter  the  race  late  spending 
large  sums,  and  the  hard  cap  would  restrict  a  publicly  financed  candidate  from  competing. 

Chairperson  Hur  and  Commissioner  Liu  stated  that  the  hard  cap  is  too  drastic  of  a  change  and 
Chairperson  Hur  directed  staff  to  present  both  options  to  the  Board  of  Superv  isors  for  them  to 
consider. 

Decision  Point  7 

Executive  Director  St.  Croix  introduced  the  item.  He  stated  that  this  provision  would  allow  a 
candidate  who  wants  to  terminate  his  or  her  candidacy  to  resign  by  paying  outstanding  debts  then 
returning  the  remaining  public  funds  to  the  City.  He  stated  that  the  current  law  requires  a 
candidate  who  drops  out  of  the  race  to  repay  the  full  sum  he  or  she  received  in  public  financing. 
He  stated  that  this  results  in  candidates  staying  in  the  race  even  when  they  have  determined  they 
are  no  longer  viable  candidates. 

Public  Comment: 

Mr.  Pilpel  stated  that  he  strongly  supported  this  change  in  the  law. 

Mr.  Hill  stated  that  he  could  see  the  potential  for  abuse  with  this  change. 
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Executive  Director  St.  Croix  explained  the  process  of  returning  public  funds  to  the  City  to  the 
Commissioners. 

Chairperson  Hur  stated  he  was  concerned  that  this  change  could  encourage  individuals  to  join  a 
campaign  with  the  sole  purpose  to  make  a  name  for  themselves  rather  than  legitimately  run  for 
office,  and  then  to  drop  out  of  the  race  without  any  real  consequence. 

RcspiMidinLi  to  Commissioner  Hayon,  Mr.  Hill  stated  that  there  is  a  public  perception  that  some 
indi\  i duals  iiia>  take  advantage  of  this  change  to  use  funds  to  "hire"  friends  and  relatives  to  run  a 
canipaiLin  wiih  no  real  intention  of  being  a  viable  candidate. 

1  he  L  omniissioners  directed  staff  to  table  this  issue. 

Decision  Point  8 

Executive  Director  St.  Croix  stated  that  this  provision  applies  to  mayoral  candidates  and  mirrors 
the  provisions  proposed  for  Board  of  Supervisor  candidates. 

Public  Comment: 

Mr.  Hill  slated  that  the  Board  of  Supervisors  would  consider  raising  the  threshold  by  $50,000. 

Mr.  Pilpel  stated  that  candidates  do  not  report  contributions  of  less  than  $100. 

Chairperson  Hur  stated  that  the  Commission  should  wait  to  consider  changes  to  the  mayoral 
program  until  after  the  Board  of  Supervisors  considers  the  proposed  changes  for  Board  of 
Supervisor  candidates. 

After  discussion  by  the  Commission,  Chairperson  Hur  directed  staff  to  consider  making  changes 
in  the  amounts  for  the  mayoral  program  by  using  the  lowest  proposed  amoimts. 

V.  Closed  session. 

Motion  11-12-12-2  (Hayon/Studley):  Moved,  seconded  and  passed  (4-0)  that  the 
Commission  move  into  closed  session. 

Public  Comment: 
None. 

The  Ivthics  Commission  entered  into  closed  session  at  8:27  PM. 
The  I  .thics  Commission  returned  to  open  session  at  8:40  PM. 

VI.  Discussion  and  vote  regarding  closed  session  action  and  deliberations. 


6 


[DRAFT] 


Motion  11-12-12-3  (Studley/Hayon):  Moved,  seconded  and  passed  (4-0)  that  the 
Commission  finds  that  it  is  in  the  best  interests  of  the  public  not  to  disclose  its  closed 
session  deliberations  regarding  the  matters  discussed  in  closed  session. 

Public  Comment: 

Mr.  Pilpel  inquired  as  to  whether  there  would  be  an  announcement  regarding  closed  session. 
Executive  Director  St.  Croix  made  the  following  announcement: 

"At  its  regular  meeting  of  December  12,  2011,  in  the  matter  of  Ethics  Complaint  Number  25- 
101021,  the  Ethics  Commission  made  a  determination  that  there  is  probable  cause  to  believe  the 
following  violations  of  the  San  Francisco  Campaign  and  Governmental  Conduct  Code;  and  that 
the  Respondent,  Patrick  Collum,  committed  them: 

1)  Two  Violations  of  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
1.510.  The  first  violation  of  section  1.510  for  providing  campaign  consulting  services,  or 
accepting  any  economic  consideration  for  the  provision  of  campaign  consulting  services, 
without  first  registering  with  the  Ethics  Commission.  And  the  second  violation  of  section 
1.510  for  failing  to  comply  with  the  reporting  requirements  specified  in  Section  1.515: 

2)  One  violation  of  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
1.515(a)  for  failing  to  file  a  campaign  consultant  registration  report; 

3)  One  violation  of  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
1.515(c)  for  failure  to  pay  campaign  consultant  registration  and  client  fees; 

4)  One  violation  of  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
1.515(d)  for  failure  to  file  campaign  consultant  client  authorization  statement; 

5)  Two  violations  of  San  Francisco  Campaign  and  Governmental  Conduct  Code  section 
1.515(e)  for  failure  to  file  two  campaign  consultant  quarterly  reports. 

Each  Commissioner  who  participated  in  a  decision  to  find  probable  cause  must  certif.^  on  the 
record  that  he  or  she  personally  heard  or  read  the  testimony,  reviewed  the  evidence,  or  otherw  ise 
reviewed  the  entire  record  of  the  proceedings.  (Ethics  Commission  Regulations  for 
Investigations  &  Enforcement  §  VIII.  B.  2.) 

The  Respondent  is  presumed  to  be  innocent  unless  and  until  such  time  that  the  allegations  are 
proved  in  a  subsequent  hearing  on  the  merits.  (Ethics  Commission  Regulations  for  Investigations 
&  Enforcement  Proceedings  §  VIII B.  5.) 

The  Executive  Director  shall  issue  an  accusation  in  accordance  with  the  San  Francisco  Ethics 
Commission  Regulations  for  Investigations  and  Enforcement  Proceedings.  (Ethics  Commission 
Regulations  for  Investigations  &  Enforcement  Proceedings  §  IX.A.f 

Each  Commissioner  certified  that  he  or  she  personally  heard  or  read  the  testimony,  reviewed  the 
evidence,  or  otherwise  reviewed  the  entire  record  of  the  proceedings. 
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\  11.    Minutes  of  the  C  ommission's  regular  meeting  of  November  14,  2011. 

Public  Comment: 

None. 

Motion  1 1-12-12-4  (Hayon/Liu):  Moved,  seconded  and  passed  (4-0)  that  the  Commission 
approNc  the  minutes  of  the  Ethics  Commission's  regular  meeting  of  November  14,  2011. 

Executive  Director's  Report. 

Executi\  e  Director  St.  Croix  stated  that  departments  have  been  requested  to  cut  5%  of  their 
indi\  idual  budgcls.  and  include  an  additional  5%  of  contingency  cuts. 

Public  Comment: 

Mr.  Pilpel  stated  that  the  Ethics  Commission  should  include  information  on  its  website  as  to 
whether  a  respondent  has  paid  any  assessed  enforcement  settlements  or  penalties. 

IX.  Items  for  future  meetings. 

\'ice-Chairperson  Studley  stated  that  the  Ethics  Commission  should  try  to  initiate  a  public 
discussion  to  hear  ideas  regarding  the  public  financing  program.  She  expressed  that  she 
envisioned  a  forum  or  think  tank  to  discuss  the  issues. 

Public  Comment: 

Mr.  Pilpel  stated  that  if  public  meeting  rules  prohibited  current  members  of  the  Commission 
from  participating  in  a  discussion  like  one  proposed  by  Vice-Chairperson  Studley,  former 
Commission  members  could  be  invited  to  attend. 

X.  Public  comment  on  matters  appearing  or  not  appearing  on  the  agenda  that  are 
within  the  jurisdiction  of  the  Ethics  Commission. 

None. 

XI.  Adjournment. 

Motion  1 1-12-12-5  (Studley/Hayon):  Moved,  seconded  and  passed  (4-0)  that  the 
(  ommission  adjourn. 

Public  Comment: 
None. 

Meeting  adjourned  at  9:00  PM. 
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This  statement  was  provided  by  the  speaker,  Patrick  Monette-Shaw.  The  content  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission. 

"On  August  5,  the  SOTF  referred  my  two  Sunshine  complaints  —  11013  and  11014  —  to  the 
Ethics  Commission  for  enforcement.  Case  11013  found  willful  failure  and  official  misconduct 
against  Mr.  St.  Croix  and  the  City  Controller's  manager  Tonia  Lediju,  since  they  had  failed  to 
comply  with  the  Task  Force's  June  14,  201 1  Order  of  Determination  ordering  release  of 
correspondence  related  to  the  Laguna  Honda  Hospital  Patient  Gift  Fund  whistleblower 
complaint. 

Case  11014  found  willful  failure  and  official  misconduct  against  Mr.  St.  Croix  for  failure  to 
provide  the  Ethics  Conmiission's  investigative  file(s)  and  closing  memo(s)  authored  by  Ethics 
Commission  staff  regarding  the  LHH  patient  gift  fund  complaint,  ordered  released  on  June  7. 

Now  four  months  since  August,  I  have  not  heard  one  word  from  Mr.  St.  Croix.  As  I  asked 
during  the  Ethics  Commission's  November  meeting,  when  are  you  going  to  schedule  an  open 
public  hearing  on  my  two  referrals  for  enforcement?" 

This  statement  was  provided  by  the  speaker.  Dr.  Derek  Kerr.  The  content  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission. 

"SURVEYS  BY  THE  AUDITING  FIRM  PRICE- WATERHOUSE-COOPERS,  AND  THE 
ASSOCIATION  OF  CERTIFIED  FRAUD  EXAMINERS,  FOUND  THAT  MOST 
CORPORATE  FRAUD  IS  EXPOSED  BY  WHISTLEBLOWERS. 

SIMILARLY,  THE  JUSTICE  DEPARTMENT'S  CIVIL  FRAUD  DIVISION  FOUND 
THAT  MOST  GOVERNMENT  FRAUD  IS  EXPOSED  BY  WHISTLEBLOWERS. 

BUT  IN  SAN  FRANCISCO,  OUR  WHISTLEBLOWER  PROGRAM  HANDLES 
COMPLAINTS  ABOUT  HIGH-LEVEL  CITY  OFFICIALS  LIKE  THREATS. 

THE  NATIONAL  WHISTLEBLOWERS  CENTER  HAS  DOCUMENTED  THAT 
RETALIATION  AGAINST  WHISTLEBLOWERS  IS  COMMON. 

BUT  IN  SAN  FRANCISCO,  OUR  ETHICS  COMMISSION  WOULD  HAVE  US  BELIEVE 
THAT  WHISTLEBLOWER  RETALIATION  NEVER  OCCURS. 

YOU  HAVENT  TRACKED  RETALIATION  COMPLAINTS. 

YOU  HAVENT  SUSTAINED  ANY  RETALL\TION  COMPLAINTS. 

YOU  DISMISS  100%  OF  RETALIATION  COMPLAINTS. 
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THIS  RESEMBLES  YOUR  TRACK  RECORD  OF  DISMISSING  EVERY  REFERRAL  FROM 
THE  SUNSHINE  TASK  FORCE  IN  THE  PAST  6  YEARS... EXCEPT  FOR  ONE  CASE,  2 
MONTHS  AGO  -  LOWERING  YOUR  DISMISSAL  RATE  FROM  100%  TO  95%. 

PLEASE  CONSIDER  AN  AUDIT  TO  ANSWER  2  QUESTIONS; 

1)  HOW  ARE  WHISTLEBLOWER  RETALIATION  CASES  INVESTIGATED? 

2)  WHY  ARE  ALL  OF  THEM  DISMISSED?" 

This  summan  statement  was  provided  by  the  speaker,  Ray  Hartz.  The  content  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission. 

WHY  IS  THE  ETHICS  COMMISSION  SO  DETERMINED  TO  RETAIN  THEIR 
AnHJT\'  TO  CENSOR  PUBLIC  COMMENT?  That  they  want  to  do  so  is  evidenced  by  the 
143  page  response  to  a  complaint  filed  with  the  Sunshine  Ordinance  Task  Force.  This  response, 
consisting  of  an  8  page  letter  and  135  pages  of  supporting  documentation,  has  taken  an 
extraordinary  waste  of  City  resources  to  compile.  All  this  effort  maintains  the  Ethics 
Commission  ability  to  keep  a  speaker's  summary  of  their  comments  out  of  the  minutes  and 
allows  the  Commission  staff  to  replace  it  with  their  representation  of  what  the  speaker  said.  It 
allows  the  marginalization  and/or  silencing  of  free  speech.  It  ensures  that  a  member  of  the 
public  with  a  dissenting  opinion  will  be  denied  the  right  to  have  that  opinion  actually  make  it 
into  the  official  public  record.  In  essence  it  allows  a  governmental  body,  this  Ethics 
Commission,  to  suppress  public  comment." 

This  summary  statement  was  provided  by  the  speaker,  Ray  Hartz.  The  content  is  neither 
generated  by,  nor  subject  to  approval  or  verification  of  accuracy  by,  the  Ethics 
Commission. 

"IT  IS  NOT  HARD  TO  DEDUCE  THE  REASONS  FOR  THE  REQUESTED  CHANGES 
TO  THE  STATEMENT  OF  INCOMPATIBLE  ACTIVITIES  (SIA).  Some  person  or 
persons  in  the  department  of  Human  Resources  have  compromised  the  examination  process! 
They  have  provided  others  with  information  regarding  the  content  of  examinations  and/or  the 
examination  process.  At  best  they  may  have  provided  persons  with  "HELP"  that  will  give  them 
an  advantage  over  others  taking  the  same  exam.  At  worst  they  may  have  actually  sold  such 
information,  used  it  to  make  money,  or  allow  others  to  make  money.  We  will  probably  never 
know  either  the  extent  to  w  hieh  the  examination  process  was  compromised  or  whether  any  action 
was  taken  regarding  people  involved.  We  will  probably  never  know  whether  this  is  a  case  of 
closing  the  bam  door  after  the  livestock  has  escaped.  So  effectively  this  is  a  matter  being  dealt 
with  out  of  the  sight  of  the  public." 
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